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ABlTMBNt Ot MAKIHQ AS USSTAMBBD mmw% Sm A 0 I XLIT 
nfims. 107. 

AOCOMPLIOB Obstmtiooion tlwiaeeiMiiy 

©f requiring ©«»r©bomiic>»» in material |>jirliotikrs^ of ibo etideno® of 
au aooounpiioe, Mmptm t* Mmn Sumn mMtmi, to. 

Qnton-Emprois Imdad Eban •«• ««% ,»«. It# 

4m J 0/1872, m W, 188.] 

Tb« taw In Indiai as oxp.rotS 0 d in s. ISS and ». 114 of the Kv-tdoono 
Act^ and wMob It In no wpoot dil^rtnt from tBo kw of Ingland'tm 
ib 0 subjoot* Is that a eontintion baaed on mgcoorrobomted teaMmony 
of an accomplioe is not ilUgat^ that Is, It is not unlamjul; but eapori- 
otieo shows that it is unsafe, atid lienee it is the practice of the Judg- 
iK>th in Kngiaini and in India, when lilting tUoruu to guard tlieir 
minds carefully againat acting upon inch evidence when unt'orrobomt- 
od, ami, when trying a oaic with a jury, to warn the jury that such a 
couric h utmak* ‘Ihtro^muit hi some corroboration independent of 
Ihi aeoomptioo, or of a co-t*oufesslng priioner, to show liiat lh« party 
neoMitd \ym aotimlly tngaged dlrtntly in the oommlision of the oriwo 
©hargod ttgainsl him. A aoeaua tooomplko dooi not Improro the 
liOi'Ultm of ihii drsi, and, if thorn art two, it is nocewary that both 
thould bo oorruboratod. The aooomplloe must bo corroborated not 
only M to onf| but as to all of th# ptreoni affeottd by the evidence, 
and cofroboratton of his et idenoi m to one prliuntr docs not ©ntitit 
till cvkkmcc against anothtr to bo accepted without corroboration, 
il V, U'M^ R t* Tyk, B. t «nd i?, ?* Wilk$$ referred to. 

The poswewlon of property talctn from a mnrdcrod person k not 
adequate corroboration of the ovldcncc of an accomplice charging 
imdi person In pc^scwlon with parltcli^dtlon In ibo murder 1 though 
it would no doubt be corroboration of tfMtnco llmt the prisoner p»r» 
ticipated in a robbery , or that h® had dbihonestiy received atoltii 
proptriy. 

In ihi trial of *Mf S, and ifef. upon a chart c of murder, tfm erk 
<lenc« for the prosecution oon«{ife«4 of (1) tht ooafdlilon of jp, who 
WAS Jointly tried with Iticm for the same oflttincti (il) ihc evidence 
,of an accumplice | (Hi) the evidence <»f witncHSOH who dop-ncd to ths 
dkcowery In B’« house of property hehmglng to the dect-ascn | and 
(iv) the cvidencf of witnesses who deposad that, on the day when 
the dticeaicd ww last seen alive, all the pristmtra were seen together 
near the place where the body was afterwardi 

ilfldf that there wai no sufficient correboraf Ion of ihe atalmenti 
of the accomidice or of the co*cottf#sikg priioner P* 

Quteii-lwprwi 0 . Earn Bartn »,* ,,, ■ gpi 

af »ttdm Ok 

initial Oourti dcaltiig with an appryvtf*# ofidetici hi it c««ii**wlicw 
stvciml pcrioiiH arc ohafg«uh should require eorrob *ratloii of ltt« *tato» 
tiU’tiis In rciptfct of tini iikuittiy of each of Ihi MMimk acinwcti* 
Ouim-ihnpr 0 ^$ \\ Mum f* A«ir« and v, 

Muliim referred 10 

Af B, M. E and ^ were irftd tmaihir on a chsrge uiidcr a. 4dtl 
Id the ihuial ilmh, Tim frlnelpal evidence against all of them was 
that of an app rover. Agalnit A, B and M there was the furtlitr 


« iiiiiiift mmt. 


that thr'f dwteiji t^f Hit |mi|irrty 

m lilt iikIH ill uir trinK* friim tlw limiw wlwft Iht tritnc W4 h 
i«lt.lr<L wllh |tra?t*f lti»l wiw iwpfiil. %l«ii 

II «iit lilt mlmm iiwiw «f tti« pmpfHf wii« ilttn ti|v l^iit 

lit 414 tiai »|i|itiir in Itttft mill unjriliiiig nr gittn miy 4irwito«» 
il* 

IM<I| witti in J| B «i<i #1 ttml il tniiltl twi lit mUi iltiil 

Ihtir rttwii pwitiiten nl fifttl nl llii iinltti prtwri/, » i««in After 
it litid Itntii •inltii, wa» m% itinh wrtnb«»rAiii«i m ilm «ri» 

<ittiw n! tltelr imftlnlfAtloii Inllio criw m ttitiilwl ilwlkmit In Atl 
«l#t3i Ilk «tefy In rngitil m llmt pMeiinnkr ptrtmti* 

Itmi* 11 ihnw wm m milllnitiil iwitrki tn war* 

rant ilit liif«r«ini cil gitlliy fe«0wtt4|i nti itwii with rtiiiftl 

in iV, m iiwptrfcy wi» tmnd wllh hl» m prntlwtiii tttrnMgh his 
hnlh li anti if niifhl I© hiTi 

t*, llilcitn »#» M« »t* 

ACM-tasS-XXVUl-K^Jmfeii XXXIV »fUm, m. 9, 10. See Mort- 

ligt 

fllmhi wicinw *ie 

— Fii/4ir iifrt«i#ihj Any pcrimn wlitiliti tmtlt* 
pAf nr nnl, who thatits to takt niioii hoii»rll diitlri iiul 
iirloyghig lo ilit imislikiti of n iHihlkt iff wife, wtd 
iwfftwinii llii»e doiits, it«l aootpy thoio r©#|*t»ti§lhilillti| iti4 k rttog* 

iiiiiti m ttlliiii ill# nf i pgh|l§ tirt Aitt| »tiit h# ftfii'W m 

m%i iti4 II 4n«a ili ttt hW %u my ihi% hoi* 

, wlthilitJtltei hti pWln dniiti mi thi fiiwfilllnw 

%y othiri of mmk n«rfoi‘isiitt©«i hi k »©l i itifMl**' wltltin 

itefttiiiloti oonliititd la »« %l ©I tht Ptml uo4t, 

Cjiitsi-Kiwprisi f, ikrmiilmf IM *#f »»* ' ft# 

14 , Mir^f 1860 , a tt#. 

frfimkp kmirfpH rmti^iA 
A Tftiiwrjr utotihfciiii wi« ©©mltitd ©f ©6‘#ntw uttrltr m, 218 »ti4 
of itte Ftiml Ooda mim th© foiiowkig ©irtamMtiiirttt i^ufti 
©f Ms. 600, wblnh win I© Ih© Irtwiofj.iid mm |»>*ihk to i |nrtk 
mUf pritm ihrmigh a Ckll C©iirt| win drawn ©ut anti piftl iwiir 
t© ©iliw liiwoni hj* tiitwii ©f fortiti After Itwi wtihdriwil 

ft! Ilte lii» 600, hifc bifnri aioh wlihdfiwil had Inffiit dkiwtitid, ihii 
ripriwiitetlvt ©f Iht p%ym ai^pibd for piyiiteiit. Tht iiriioiitr Hwti 
ttpon two ©oimiiatii wrote ftporte to th© ©tfnot that tht Ite* 600 Iti 
OiiiiMoti tlif tt iteod It thf ©ridlt. i« i rifimte ttepoilf^ mtd 

llmi It wm ihntit t© ht teiHifirrtil t© Iht 0lf 11 Ooirfc* ITpoi th© tl wt 
©I thti# rtporte, m ordtr mm tlgnnd hj th© Tfiiittry Clllit^fr for ih» 
immlm ©f feho rtteiwi' i© iht Cklt Cnitri ©tiitetriifd, and to tffaatitteli 
Iraiiifar a ©h«f|w w« pjwpiriil h^ tho palt-tmilmrrlfi whith, a« «»rlgi- 
Mllj draw© ttpf wlhtid to iht mm ©f Ki» 600 ilrtadj wteatifmad. 
*f hi iiiaitwi ©I Ihi hf Ih© Itmmmf Oltir mm dela^td ter 

nom# tliiie, ittd aiiittwhlfi th% iitfi# wm alteriil hjr tit plitat r In 
^ $mh a »amitr at to nmki II mkm to aaolhtr di|wili ©f Ik* WO 
whteh hml hw© mwla to Ihci ahofo, amt to iht crmilt 

of inottttf fitwottf ^hi rmtill of this wii Iht trainln? of tti#i ateonil 
E% 000 m Ilit Clf ll Ooirt, m it tl Ind toe©© tht» imt U% 6o0, 
Attil m thi ofwiit of lh« iwl p^fmk ttprtnontAttea, Th© iirktewr 
wal eoftf tetmt ttmkr i* liS of tilt ttttal Ooclo In tmimi of tit 
ohigmii md iitdif % 111 to rtiptol ©I Ihi Iw© riporti ikiyii wteirod 
■te* 

M«h1f whh ffiptol It thf ohatp oiilir i» 466, Hint thA tirliowtrl 
l»»idlaie ami iiHiri proliihli tetitil!oii|*--w!iioli ilimti anl mil lik 
fiwottr and teMi protiihlo Ittliwtlooi ihottM h« ftttrihnftd to ht»-* 
Wi6 m% I© »wtt wroogfut loit to %m ifwnd pay©# h| dtlayh»i pay - 
Ural of tea tii, 000 iteii i© hir, though Ih# mil mlgll hiivi riiiiwl 
hw liii, hot to mtmml Ih© prtfloos framlnknt wiiWmwal of tli«i 
trii p|iik III* 100 1 thai oadtf Ihtif tiroowiitiiitti h« mmli aol 
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xut 


bo Haiti to Imfo Rotwl •' tlWiontwlly” or«frRuankntl.v'’ within tlto 
inoLlng of 8. ai or *. 2S of tli« Ikml Code j and tliat, ihorofovo hi« 

guilt, under s. 465 hml not been inado OUt| and the conviction undci 
that mmi be m% ««ide* . , , 

iMd also, that the |>t!soner*i Intention In making lb© fake reports 
mm to iiav© otf tb© diwovory of the provlmii fraud and «ar© biuwolf 
i)t the. actual perpetrator of that fraud from legal puniHhmeot, ami 
that having prepared the report© in a manner wtdeh ho know to ho 
Incmroet, be wa© rigbtlf oonvleted under i. *il8 of lb© 1 ©mu Oodc* 
iltid furtiwri that m the prisoner, who was apumloatrviuit, made 
Ibes© reports andasiumed to mate© them in due oouri© and m t part 
of his duty» and held them out at repona which were mad© by the 
propir oile©r» and as no qnoitlcm wm put in the txamlnat on of iho 
wittmiws from the office whioh luggeited that fe was not hk builneaa 
to make »iioh reporti, It most In inferred that he mad© them beoause 
!l wat hia busluisa to do so* and as a public lervant within the mean- 
ing of ». 218 of the Fenal Cod©. 

Queen-Bmptes© % Glrdharl Lai »«% *1*' ' *«♦ 

ACTS—180O--XLV, •. 99. Se«s. SnS. , ^ . ; 

- 107 —.401 i ^ 1870 (Simp s qf 

rnakim m ummmp^i mdptl A debtor* haTing pstd a sum of 
money to hk oredlfcor, aecepted from the latter an unstamped recOipti 
promising to affix a stamp thereto. , 

f/eOi that this did not oonstiint© abetment, withm the meaning 
of s, lo7 of the IVmd Code, of the ohVne© of making an unstamped 
reoelpt* Smprm t* Bukmiut 6iftgh dlstlngubhed t P^npnm v. Junli 
and kmpnm v. Mktsirm referred to. 

Qufin-Kmpresi i»* Mitthu Lai t** *»* *»» 

. , ., I itndtr i. liS-CVianwof I’rncif/frrc 

108.1 A prosecution undop i» 182 of the Piuml Oodti may 
hi Iniiltotid by a privato person, provided that ho drat obmhm 
thi saMtlon of th© publl© offiotr to whom th© fal»o hjformailon was 
giftn, or ol hfi offimal inporior* Qnmn-Empmi v. Mudhu Mkkm 

oyorrukd, ^ ^ 

Whiros spcolflo fak© ©harg© !i mad©, tJm proper sooUon for 
proocadingi to m adoptod under k i. ill of tho l^onal Cod©. 

Quiiu-Empfiss o* Juftl Elihor© 


Ffig©« 


m$ 


IS 


isa 


, I ,1 - — — #i/ ^njmp ^ pM& 

p/fmmltfg ^etmi mmh In a proisoutitm for an offenoo under 

181 ) of thci Piual Oodo, th« wlinositi dllfirred as to the exact 
words uicd by tht prkonor in lhr©at©niaf tho pnhilo strvant, though 
they ag rand m to in© gtntral ©fftol of thow words. Tim Magistral©, 
liowcTir, eonsldirtd that th© offsnoo was oioarly proved, and con* 
tlolod Ih© prisoner. The Sotaiotm Judge, cm appeal, idllrmed thii 
oonviellon. obierving that it wai iminatcrial what the words used 
wtre, and that th© intiutlon and %Em% of the words worn plain. 

JMd that thi Judg© was mistaken in regarding il ns immaterial 
whalihowordswsidaetnaUy were, and that, on the comrarj, it was 
most material that those words should b© before the t'ourt to enable 
It to aioertain whetbof , to tmt^ a threat of injury to the public wrvant 
was really mail© by the soeuiod. 

Quittt*Empriis u. Mahtthrl Bakhsb ilagh »**• •*, ':$BQ 

SOL] §, 101 of ths F««il Codo dool ttol spply to 
tiuuw of a orlminat Oitwlng dfispptamno© of ividiiiie# of his own 
crimc| but tmly to fch® mm of a pirion who ioritns tho principal or 
aofcintf oiftmder* Qm$n v* Mm Mkmtafp Jfc#. t, Mmkimfk 

l)i*xhtrt M^t*prm$ r, Mkhm^ Mmprm % M$huk Imh and ilmrm 
f ♦ ItMt referred to, 

Qttien-Kmpress Dunpr ■ ' 2 S 2 
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far making § /ski rirmj^i^ -Spikw* 
idtiUti ta mxumi ta pram thr traih vf ekmf^r^Unmtmd Pramiu^^ 

#* IWhJ 4 «<Mn|ilai«l. m\4m m» %M atnl *17i ilm IViwI 

C^o4i* W4« f<i tint |Hii»cit ftir iiiqairy# Tlif* fwliiw 

tiiiii iht^ clutiw % t‘At«ii la-wi th« Mtt|?l»lriil.#? iif tiui 

INfitrlwt m uaht^ timkr i*» IPS «f tli# Otimliini 

Ci»4% tlifwtliig iht of th# oi»ai|ilAlii«iit« for tiwteiiig «. 

till* ohar« 0 | utulur i. il I of Iho l^ormt tkidi* 

IM/ ih»ii iho prilif oitiltr i» IPS of lUo Criiiiitmt l*roooiliiri C'‘oite 
shoolti tm Imro \mm ooth am ootiipl^iijAitii hmt Ihioo Affortl- 
Oil no oj>|ioftiiuliy of Ihotr mm^ wtiloii tiii»i l»oi»ii ttirnwn oiil 

loowly 00 loo wpori of iko pollot* f4i Mmmdmi 

mimmi hk 

Qttiio-Emproiii w, Qmm la^» **• 1*1 #«i 

Swi*. t4»ts. 

mtmiHt mi #o rfpmiiar cmimm^fJrmiMui Pimiium vWt, «i* 111* IIB* 
liifMfk f, /am ill] To so|»|mrt n ooo^lelioo »»o*l©r i, 3il of lli© 
l*o«al Oodo ihofi* ioo»t \m |»niaf of mu iojoooiloii lo tli*'* aooowii 
ioillvi^loally fopoollon or roiuiooioii ilio mnu |i»ri,iin*liir 

|niiil«c iHilwioeo. It lount bo nhowti tioit tbe |»ofioo oioivimni tiM 
oo «oOit ioo« o©i»iwjoit oooimliUHi ibci imreietikr oolttiii^i* iacI 
lbfi«o tittjoliiiil ool to If «r oaoiittw li| and bml of ^aoo** 

tlfi4'itl It. ■ .*■ ■ ' 

Tilt ttadtr wbto^ a Muflitmii atii ot^tr or tojolti s 

pifiOO ttfAliwl ropontloii m imatlottbii m jpabtlo nitimmw ti »* 14*1 of 
tbo Ornoioul iViWtidort CWo, lllntbo ittf»ii$i|t,oil#lil of ibin iir«l«r 
thnt In pttiiiilmbl© oodtir t. til of tlio t‘i‘«nl \\ Iwt In ©oiiunit* 

i« no to dor n«blrriiii4 ki m |mr|io»tlEr pern'Ho 
A powrrt lo ttonl wUlt tiiibbo tialwiirti* fti^ 

talowl III X mmi XI of Ibo yrkitbml r^vamdurn tjwfliii 

Clwpior XI l« mlf awri^rijr aaplionblo Iti luinpcirufy ordofi in 
nmool U li only in »*wli tmm Itmfc mt ioilor tioiy l«» nmdi 

fi|i«irfri wui any i?3t<ii»|ii»Hiii li altowiHl to itw foni-rnl rule ll»i li 
ilmit b« dirootfld Ui n imritonliir liklttitkijil* In miob o»»riftmt ttiti* 
an owkr limy, mwlor i. Ill of llio Cmlo, b« tilroiniwl in tbt attWIo 
jimornlly. mm% Irrqnioiing or flnikiif m |mr«i©nlnr plno#, ki nwmiii 
from m oiirlnin nol i bill llitn |>rtiri»lfi» il«i» aoi ipply In m 
lion dimittfd itoi to tho pobbo ^initirnily lrof|ii#ftiliig or f btiitig n 
imftlealtr |4 m 0| bni to m imriion ol Ite -iiomiiiialiy* 

Qntfin*Kw|ir«»« o, ♦loklin .« *♦* m ■ wi 

SCiOi Kxottfrnw 1, Sm Ifnrdaf t» S, 

nod MUitdm pwwmiiimt. Sr# Mwklor I, t. 

- mmm$, tt»»l $u/kM Bm M nrdiir 'I, t* 

3CI» IF ^ Hff 1 1^ wf ^rrmi In mmiiim 

of# flr4W« mk Prmmintim do'li, m a, 

Ilf irfniife A warrant liinwl for tlio arrr«t of n 

cltbkir mim till prortilont of •* fSI of iti© 0if it Ptumhm ihdvp 
w*i Iniilaikil by tb# Mttii»rlj» «f %k» italtil witli tlm *fol of 
llm Court* atiii dillwdi to ibi ptopif oii.si^f for Tim 

flibicir Um\h\f imliiod ftlii oil«r, *itd ww irW and, oontioiOiii 
litiilor % ISI of ibn Tind 014% al ninaoitiitf » piibtln iwtfttti in ilm 
df bli duly w mwli. Ii II waiooilofiilrtl* wliti 

rnfrrwmi tilTli© rr«|i*lrf»ititi «fi.iSl©tlbi Clltil IToootliif# 0.4% 
iimi ib« warrant of arri*«l, hat Inn b«tii InlllalW w#a loot aini 
tlift «#r«r ciMiiil not l©iall| tntittli II, t»d no uSmim 

nifcd^r ^ %Bil of Ibr Ftfiml unii hid htiii ©cniifniitiiii 

#4d» ilmi tbli nitnitniinn mM m% b« ailttwidi wd# altlwiifli it .. 
ww prnpil tbal ib« p^tmm iignifiiii wmmni tlionltl writ# lii« iiiitii# in ^ 
fnlli lI'ebttM «i#l hi tiW ibtl tnwiwt lb« iipmkirn mu yotiftimd ki tli# 
inllliiti ©f 0t« biiii%„ II ti»,.iN»l dilj ©f tbi,«ttittte ibt 

mmmu ' '.-fTn'r" vT;/’. ■ "♦ 
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Tugc* 


tUU iilKOi ‘with nfcrcnce to ». 89 of th® Penn! Codo, 
of tln' nct'O'C'd (lid not eontc to bo an ollciio# on tho gwwnd tlmt H 

WM dono in tho ('xotoino of tl 8 right of pmato dofeneo. _ 

Q(U'('n*Kn»pr('8« » Jankl Prft»i«J ••• ••• 

ACTS— IBSO-OCIiV. B, 40S. S««», 411. 

IIIZlS' 41?- prnptMm'^-Bul! mt nt Mrjrr 

18B0 »* 408 410.1 A petBon wn* oonvh'tod «nrt KontMicid ojidor 
1 m of ?ho I. dL Ponol Ood« for dl«honoBtl> rot^oirlng «. bnil 

knowing th« same to hato bpm criminally mlwppropriat^i. H was 
tenod that, at the tim« of the allegi'd wiisapproprialion, the hull h»d 

hi n a^t m Inrgrhy »«'«e J" 

at ihik tfm§ nf TOrformtfig funml eoftmoniw* 

'^i^cfV^hal tho wa. «< *, at the time of the al cgcd n isappro- 

wktiOT ^ within th® mMingof il« Imlhn Fwa iod«»i 

I not wif H tiu% ih% mhimt nf mmtMp by mf 

Lftb® oriXai owner ha4 rnnmmrn^ til righfce m it% 

frZtetw! that It WM therefore *• ««ffh« ytwjtrtVtw.’* and inoapable 
oflla««V ieinf wmmitted in reaptwt of it 5 and that the oouriotion 

ttlltit he liOl ftAiw* ’ 

Qiacfxi-EmproBS o. Biwtclbo 

., ,,.. — 417 - Attempt io cbonta , . . 

4m). 4110. 1 Sh. im ano im\ of the IVnHl ^ oOe pro- 
iflOe %r a contpound the f^ntornlog itio deot of whfon Ik that 

dthor a ** larking or ** hou^^e-hrenkln^ munt brt\o 

beep oomploted, in order to tnnke a poraop wht» aroompankm that 
by Ofttiiittg griovotp^ hurt or attempt tt> oatmr death or 
rmpmm$ ondtr tboii The m^m mm 

hi applicable whew the prip- 

oloal aot done by the aoettked pew>u aoiowtifca to oo luore, limn a 
mere atLmpt to^ oomoiifc lurkiiif bopie-twpaa* or hooscwbreakipga 
Qmten-^BlmpwM a* Ismail Khaa ' *,4 ■ ■ **», 

. a* 464, eittise Sm ss tl. 

»i. 511* Sm Aitimpfe-to oheaA 


m 


ifiatZliriTs] Sm Aiehaimaadao Law ». ^ , 

IlSttl-XX/w! 14* 15, IS. Bm Bait for deolftratioa that property k 

^?Mh Moripge 3* 

" ' ' -i* f, Art. IX* S&§ Morlgagi .1. . . , 

-»* ih-^i^imkMl qf $uu mdm el* il Sm Olvll Trooe** 

XXXlFfl/-1808, **. 9, 10. &# Mortgage 8. 

«. §E0. Mortgage S, j i ftr r 

^ VIU. i. 17 (4)-A«<»*«-/.e««» Mm year toymr-Aej III nf 

w *1*1 m f / M* ft nf tfiiid- and tef reui 


m 


\ 


641 


19 r 1» *t mdt for poiienHoo of a piece o 

Erar. x 

lows ■— '* If the owner el the land wl*ho* t<s haTo It vaeaW, he shall 
iCf inc fifteen day*’ notloe, and I will vacate wishnut roakteg objeo- 
*!(ih t If I delay m yacatleg the land the owner can malis^by 
IZnrae to lawfrettt from me at the rate of Be. 8 per annom.” The 

srs s'£" .“.v.”7,'S “sfta.ra.dy a 

tAitl ttbat^h wkhoi to litf # tbft lanS "rtoated within tbo said twin 
be iball tftwii day# wctlcii awi wo will vatfato It with- 


CliHlEAL mill. 






Unxvr VmH^ Itiattlii' «irl4.il« il«t 

h\ fvidrnw tlu^y rmpiirwl fcgbtrilkni mutpt « li C4)<>^ 
(VIII of Hc^fn^ lnjww of |n*«^ 

wrtv from voru* to yo^r m worvitii d yonrly 

'ilfy,ii\hi ihp iw^mpklmk m i?*ef|it- ili*w of 

looftti!«*‘ftt-wll!| m ihii oliots^ romtuim U Iwll? lo fti« 

Ihfii u mf %im% dft i\m will of th# wi»ri^ lo ii|» 

tlio Idwd M ftfitieti iwllo^i gofortmdl mil |ir«w|*ii}i rlftnitmi 

dtitl the tlofiitokot« hp «ik«i4 in %\\h afc mty litiw litfow flit k|«ii 
of itm iptm di fiftotm <kyd* notlot* 

/ItW, Ihiwofiifrn llml tlw ltdiw <!ltl iifti kll iittilff «. 17 (4) of 
Aet Vlli nt I^?i I Itwi iktif ro|klmti.in ww ticil ooittfoiliory i tn«l 
i\mi tkoy nmhl tm \m tJcokilodi from tiwltr Ill of Ani 111 

of Wi T| wblt*h fworriotl tho owoillim of dditiilMitiililyi whi o Aoi VIII 
of 1871 ill© qaoiitoii whoitkr rogklmllon ww m mm iwl 

©omiHilwff* 

Elm4d IliikU^h ©♦ Sht© Dip *«* **• «* 


^7<i— I, n. 88. »%f Crlmliml l*roft*liir© Todo, « 515 

1f>7| 108- 

-11,114 (5)“ 


c©©i|iiie©. 




prrmm. Ilitnlti f*»w 111, 

* If « — Ephknm -» Vnrmkimi Urn* Sm At* 

m. 


4iC| i. 184, 
— 1117* 

— i. 110, 
i. 111* 


-ISIS- 


40$ 


Hi# OrlmfPAl f f^iiiifi C«4f , i* lit* 

Bm Siifity, 
iff Sirilj* 

Bm 

Bm Hiirtiy, 

-IVIIL Bm Sit tm^\% 

-IIX* i. S iffdif?##* iff E©iil4ri« frdtti 

, 7140* iff H©«t4r#© grirni* 

,01, iVi 

* 1 , ill C^)* i«« E*mi4r»i ffttil, ,, 

-**1877*-'- It #» IE— .If ###«##< iu ff/ff Id f'l - 

ifi’l k of f^wilrr fi||fM<f i© A# mf§tmi»>^9*kmik^A Clii« ©f lli» 

Utriltti t© d ©©tiiraei t© r#ftr % ©oiiirofffi^ %n nrHilmitoti n 

ill! for |»rfc ©f ill® iwbkof'maiitr mfmmh Tti» ilnftmliiiitf lilfuilrd 
llii lidr ©f i. ©f tk© Etlkf A©ti littl ilid iiol dllfut In liwiir 

dPiWtir io ih© iMni ilmi ih# ^lnhilif rtfiiiotl to prfofiii till ©on* 

Ifdtti 

Ili5/, tliftt til© mtm not of ilkir ilit wit oti I'll# p«l of 111# pkin* 
Hi mm not. ittiitetiwoiifc t# a rofnsdl l*i ptrlorw lii» ©ontriot in iht 
mtm of i* Si of 111 © llilitf MU 

T0«i ©iinlrMtt Itii ©«l«t#»o« of whioli wcittli lidf # loli iiiidir tli# 
«fOttl#m|ikW hf «* i^wlio lilkf M%, miwi 

t»i fttt ©pruilf # eonlriwlf itii n#! ii«nilfi#l btokto of %|tbto©p* 
ittot of *Il III# 0 iirll«i to II* 

mtl f* lll«li©ilmr •ti ■ tm , ••• 

m 

4S-*||k«l# Iffd#!© •* % HMU P<4lP If «ft#« 

I# Um §/ m^inmm§p*»»£Mmmkm Tfcii 

utitt# oltlii widow of i iii§m 0 #? #1 i Jolol llliidn fftfiiilf Wii iilowi-a 
%f tk# #tliinii»kiri lo kirt#iiifA#i l« k#rliii###Thi'« piofo in 

#f liii fIgtitidAiii Ittliirtiti la iki liwilf mmmtf tty w#y of tonijpll* 
ta««l to liof, fttti ility mmmM Ikai, !« fka #1 ili« 

ikoaW roorif # tli# iiroili #1 Ik# proprtf ilariiii tiwf lifolli’itfc Tim 
widow ©iciiPiitffl # d##d of maritfg# wl ih« wliiels iW »ol ■ 

«mt# tlm aiwmal ©f Ik# tilfl# amrtiapdi i«il iiti4 a ^’■ 
Inmd* aaaa wlilak ilm ©klip# aktolaad a In inttmlioii wimtffti 
■ h$ prl of Iktaropity timfiml la ih# mm§ of itm okllior* 

Tim #f Ika fimily kfoagkt t iwlt Iti lll#f p«yt«l 

ftr n dealwi^taiTMl tii- ptaafe# wMow mm 

4^ 


m 


mnmkL mmx. 


XTll 


Fiige. 

invalid^ ntul that tho property wan ttot liable for the. amount due 
thereum;Un% or to attachment in execution of tho docroc obtained uinni 
tho bond, 

Wd, that if the widow’a posaosaion were only a poaaeHaion by 
tho plaintih'H’ oonaont entitling her merely to rtoeive the pro, tUn for 
hor maintonanco, tho pUiutitfa might eject her from the property, and 
that boforo they could obtain a declaration under a. 4‘i of tiu‘ Spoeilio 
Ktdief Act, tiioy muat aeok their relief by ejectment, that being the 
auh«taTJtial atufreal relief appropriate to the catmo of action. On the 
ot,h(*r hand, if tho widow luui an CHtatc in poanwaion, givon to her in 
oxrhange fi>r her miiintenancOp she had an interest wlucli she was 
competent to alienate* 

Heki also, that inasmuch as the dead of mortgage etmtained no 
description of the amount of the estate mortgaged by tlie widow, atut, 
upon its face, mortgaged her share of the projporty otdy, it couUl 
have no operation beyond her shar©| and tho Court would not be 
jnstidod in granting a declaration under ». 42 of thn Spocillc liclief 
Act, morely becaui© tho plaintiffs apprehended some pasilblo future 
clnim based upon tho allegation that the transfer comprised tho 
entire estate* 

Ilholal a. Kali ■ «#» . *.«« ' ' n 

ACrH-1877— I, H. 42-6Vntl fromliir© Cmk, k m. Sve Hitjdn Law 0, 

S(r vSuh for di‘claraiiou that pvnp(u‘ly is 

Ilf, ss* 1 7, 4 f o/ w mjlsierdd iusimmvtit miftjirming a 
dw mmr purport not r«gutrmi/l An iriKirument pur* 

PiU'ilog to HMMign II right in immovoabicH of more than the value of 
lis, loo («. 17* aulwKotuJon /Mif Act tU of IH77) hciiig nnregistermi 
was ItudFeotuai to adWt tho title of the purehasev, 

Home yeiu'« after, tho parties exeoutod a deed of cmifeyance* 

* making the «rtme aaiignmeiit, coni rming the former ln«trnmenii and 
aefcllitg it forth in a sehednUu The latter initrttmeni was regintered* 

In a init in which tlm ownarthip nf the property was oontimied, 

*»^hdd that the fact of the prior deed not having alfceted the pro** 
pertyi being m!r©gi«fc«rcHi, wa« no reason why the deed aftorwardi 
reglsteml should net he luinutted m evidence of title. In this there 
Imd been nothing contravening the oiijeot of the Kegiafcmtion Act. 

Absjcander Mitchell o- Mathura Dan *,*, ■ ' 1 *^ m% ■ 6 

#*.*.««** w*********^^ SmTmm% 

*■**— ***, ^^ Lease 2* 

..***^*..«^ yra Act Vlll of 1STI,«. 17 (4). 

50 *«* A/of ootf woml murim§m<*>" 
ttpti mrtgkt$rt4 4&mmmh>^i*>auduktit A 01 /F nf 18S2, 

fOb] Apart from any nuentlmt of equitable eatoi-pel, such um dea- 
iulbed by Lmd rairns iii tho Apra Hunk v. wlmre one lanwm 

lakcft a powcHrtory mortgage of property with full knowledge and 
liotkfe that aimthcr la already in possession of such prtiporty moler 
mi rarlier instrument of a similar kind, ho cannot hewdd to lonmilng 
in iiootl faith, and th© princlplo of s. 53 of the Transfer of Lroperly 
AetCl¥ of 1382) i« applicable to inch a tranaaction. In a 
imnditlon of oircumstanoe*, qmmd tho prior title, tlurngh creaf^PW 
an unreglateml lustrnmeni, tlm^telwf of the iccoud mortgiigee ninler 
bin registered dowimiintis affcct«d by hl« own miMla JUtMimd 
on tho one lifind, tliti first morlgagct might avtild It on ilm gfimiul 
that It wi«4 oxemited in fraud of hlf«i so, on tho other, the ataumd 
mortgagee tamnet, on the slrength of hl« ovrn fraud, pray In aid tlm 
pruvklmw of the Itcgli4trii.lh»n l^w to giv# to an iiwtru* 

inent which irttcnrtls u Irattsaclion luat, fu Its IncepMou, being 
frioululeiii, wai4 a riaflaw pmMm* Such document woubl not be a 
**dti-mitiient*^ in the mmo of i* 50 of tha XieglHtrathm AcL wldeh 
term ii» thertiln used mcaiii a document legally onforcllilm Ifu/iwai^ 
ui.k V, AVoiSMillili rcbnu’iHl to* 


8a 


!tt i hyf ©f Immomfeli pmmtif lit tlrtiii m % 

in lS«a» 

tot In Itnwwlwi 0 f iai«n mdpt m rowl* 

of (iinHi tiooili Ittutrniii^nti llw rrgUfmlion of 

whioh wtw tiof iiotriinil«ofy)| li wsi» hmmt m a Uni tlvii al iln» littw of 
flip tstrooslofi filial r#il4miloo of lif* il«? filolollff wi< 

ftwfiw *tott lioi iliftmilutii lo porte«P.ioii molor hi* iiforiiAHo, 

llffi ilwi| woiri* tiuii fail* Itoil ilm |4*iliitlf*i 

«iU smi wnilk lilio lo ilt^Mlofoti'Isutl 

l>X vlrtot- of llw ofofWaiii of s* iO ol Ik# Eoglalmibii Anl 1,111 of 

Wlh 

Mmn Anim Dlmniorl i«* tMNl Mi *«i 

40rH‘«^WfT*»in, i« in-* <i»4 mmdnim4 

4»mi milk ^ «|.f#r wf ‘•»ll |iri»^ «iiri« 

In f. Ho nf ilii Et'iililr til kill 4<sl 
(Ilf of W?H'**noi i»«4ni( n dooi'oo or to'itofi wlwlli#r m%h oiiw* 
^hloro I «ioj*umi»iii ho of tho ^ft'oo iisif’»ro n* *ho ftflfio o4 ilooii* 
i!i«o? or not'* ooniff If II ilorroo h Inooi olio»|oo<| to liritig 

jfi'roi'Oily to fi.nltf* too’or « hvpothoo oi ‘!i.|ioii4. or otph’f a iiiioiii*y 
ioinl* sll4 Otiilor fioit kron'O llio | 0 'o|irny h»,«oi iiitiirlloil llinl 
dinirt*# winiioc, l»t» iiOitini tiv II rrgl#i*’foii lii>«lr tin will* 

Tlio ##01 ten etiatoi Isi any wnf m%kii « 4f!©r«fn tifttol ntrmnliJrol 


III fid, tliai i' iititltf 4fit til ©11171 

wa« tfillitek 10 itfiofliy of«r n tltnriai ciinalutti to titt 

i‘oiil»trailnti of unoti tiord upon a prior ntirog atoriid dootl of tiiori-* 
IPIto. £fil ¥. lirtaiolligr, Sk^iM iUm if» Mkik £ttl* iiaii 

^udiir ?• S^kk^rtf^itli* rnfirniii lo* 

Tiii lliitmtexa Itettk, Lltnltoil, ih Tiw 8i»ta iattki 

^ H, ! I— *« ****** mum #1 

# iik§ mitefi’**- tlri» I'nmtrrn^tHm ofij In tlniotwr, 
m\ wrnniit wat iinwk lnpiwroti K anti M nioi n wim of lia, l|4SI mm 
»gr«fd httwftim thiirii to Iw tlw mttmi intliiiof ttioo ilito hy lli« lilliir 
tfi former Of ilit« iitumnt n i»im of II*, «i§ w«» paid* la 
Marnli ISIIf R »ti d M for ttt*i Imkiitw of M itirii tliio m Ilia 
aaootuit aytifti The pkiiitlf oktlintHl iHo tti!ii{?fU of •. II of tlo» 
IiUitItftllim i\oi (XV of Hi7) 0 * io*|NO}iilftii iht rtttitil«« of luiiitiitkia 
diirlfig ilift pioidriwy of a forotor »ntt wNteti ii© Iwtl |iroswtt4t«l 
thtHiidfiol^oilii 18*4 and na4 wbitli Imd l»fti tliumlnitfit 
fill tlio mofiti. lliiil wm a null for tlin r»d«tii|»titMi of o«itaia 
*iimiiitlfirl profooiy on wHIrli iho tliifou«teitl kdd a tiiartifftitf, mol lti« 
plnlotifr ©Iftifumi in tli«l milt lltal iho miiotiot of flio hnhitn tulii# kj 

r " ^ ‘ ‘ ‘ ‘ * *■ * '■ * * " 




itiOoy.hor. |8iL 

ll#lf£ that ilw iiklatif ooaW not h® smltl to fiafo foriatrli ptmm 
fuitwllik tittaedjr la ro»piOi ot tht Itenw aow eklmiHl In n ikuil 
wliteli, for WMtl of jurWtetioii m olhtr tmiii® of $, Ilk® iniiuro, wn# 
muiWt JjMaitrlfiln Ife | limt thu prottilotii of ** 14 iit ilir Liwiiiitltia 
A^t thiBfcrt w»i not ft|>|ilteski« | wd ilml III# ittll wi« liiiitoil bj 
litiillRiioa 

ikf ilffg. 0« terfifttf wll wtw m% foiittiii 




l%f 4.*«Thfi Ooarli of Bfltlik ladk in 4ifi 

of liiaititlltm, II w not tmtiud by Ihi rate iilaklkliid ii| 8^ bilutwn of 
la iCiigteadi tiitti iiataif# of iJili d«i«r.lpticiii ttuwiltetaa** 
itiruitl ntrteili, Cdw tti« Ait*f wtwt^ tlmlf littiWftfo 



QiHiiit, imMx,, ''xm 


m Impelling btirrlanit# BMam v. AH JSaib v. Sri Saja 

Strnptt^tfm Ptdihib'tlififa Simkulu Bahadur ^ jBniprf>u r ^ohi 
Btii r, ihrrmn^ Shah J&mmut y. Omfa$ Kommyr^ mia 

Mukitmmmi Bahadimr M/mn v* *PhB Oyikeii^r to. 

Maogu Tiil 0 . Kwidhai Lai *», **» ... if$ 

AQVB^mf^XV, BQnAkm>.n'^Lmdhohkfmdimmi*^SuUfdrm^^ 
id' tmm* Jiu’kdiotlon t. 

— * Ho n% Sm No. m. ■ 

o. &7^SukJ}tr mhiifpmii % a pri*mptnr unigr 
a dmrmfor pr4’‘mnpHmt which hm bmmm XV cf 1877, # 0^4 

if, iV«. 8 *i, 120 — for momp had md nmirnd Jor pmidi^^ mu 
•^Suit far paid up&t% m uHMmp conmdiraiim * which 
Jaik*} Fitulhig nn appeal from a dooree fou prt-emption iu rwpiot 
ot oeruin property ooodiiional upon payment of E». 1,695, the pm» 
m'iimt dooroe-hoMar* la Augott, 1810, applied for posw’^i^loa of the 
property lo oiocmtlou of the deoreaiallrglug pajmeiit of the Ha. 1,595 
to the Judgmeat-dehtow oat of ooart, «ad nting a receipt givea 
toy thorn for thoMoaiy. Thi« epplioatioa wat altimatoly si tuck oft. 

In April, 1881, judiimenfe was giren in the appoid. Increasing the 
amount to he pid by ehe decree* hMder to Ms. 1,994, which was to 
ho (icpnsired in court within a cortain time. The deoroe-holder 
did not deposit the brtlanco thus directed to bo paid, and the decree 
for passCKslon of the property accordingly became riiid. In 1882, 
the decsror-holdcr iwsigmnl ti> K his right to rocoTcr from the judg- 
ment-debtors the sum of Hh. 1,595, which ho had paitl to them io 
August, lasu. In December, 1888, if sued the Jmlgmeufc-dibtori for 
« 0 D?cry of th« Hi. tJ96 with interest. 

that No. 62 of the Llmltatlou Act did not goytra Ihf' sulti 
hut that Ho, 17, and, II act, No. 120| would applyi aad tlii lull was 
Ihcwforc not barfed by Hmltatiou. 

lojf Um u. hhar Bm ' tt*t *m '»#« 271 

1 1 8 - I© okaiu a drehm* 

ikm iknt m athmi adapUm k kmiid ar e»»ta»r I’d fat 

paumnim af imm^mMc pmp K^' of it i*llj 

Art*. 1 IS oHht idmltatlm* Act upplms only to iiiiti whero ihn rellec 
olaimtd ii purely for a declaration that an allegid adoption l« Intalld 
or iHif er In fact, took place. Hwoh a aiit ii disilnut frtim a suit for 

f oMosnion of property, and tlm latter kind of suit cannot bo held lo 
« Imrrod iw a suli brought under art. ItB, mwdy by reainn of iti 
raising a (luwbton of tiuf falldity of an adoption, hut Is sepurately 
prof tdcid for by art* 14L It Is diioretloiiary in a dourt to gmni 
f cl ini by a decUrattmi of a right, and ootme<|uftttty the fact that a 
persmt has not aund f»)r a tUudamtlou should not Im a bar to a suit for 
|oagcMloa of property on any ground ot Umitatiou prusoribed lor the 
ioriucr. 

in a suit by a person who had objeotad to an attach mint of 
.. Ittimovtable property in oxccutlon of a decree, and whose ohjectlon 
had hiCtt dtswlowod, to setaiide th® order disallowing the objecllon, for 
timoTal of the atiaohittiut, and for posiosslon cl ihc property, the 
ilefituianti* at whoso initenu© the attachment had been mad®, »m up a 
IHlo based on Ihi adoption of the juilgmiut^tbtor by the widow of 
.. the iicrsaii whoin the pliinlift clilmid to luoceed by right d inhtfli* 

' ants* • ■ ' ■ ■ ' 

/Md, tUftt the Ufflitftttott appUoeWe to the ittit wm «rt. 141 
Mil not »ft. J18 of the yiaUntton A.el (XV of 1877). tho «ott belna: 
not to obtnio tmj deeUietion thet the wioptSoo wae Invelhl. 

but for feeoiferjr of ooe.eieloft of ItaaoTwhl* property, for which 
there irei e ipooiel umltetien. 

Besdeo #. Oopal n, •„ m ®44 


mmnht, tmm. 


V, H, Nrt. IV^mpiiiw I* 

.si>. ;m, S¥0> Marl|ii»g«! % 

Ka 111. 

Mil, H4, ^V# Atltinm |iriwili«bllii 

Nil. U|4, S<f0 t 

»»#«#»* 4i««*,*i*«. mrnmm , Nil, 1 K#f tlklllTIkl |litl |» 

p Nti llg 4 w# »/ lirrf IVitffilwr# C Vi/#| 
#* tS\# CH’il I'rnetdiirt • 6ii* 

^ EXtrUll^tl tlf llrSW^ 1» I* 
*^*«»*»**««^^^*^^ Mu. 1?#. Bf$ Ktffutliifi of ilfTroo I, I 

Wa %*»#% ... m* ^ .S'* *»..»«** 4 


Art. 17^ rl tlw Llmllulkm Aoi CXf of l«TI) ittort to* 

oonitnio^iiw liilfinleil lo upply wilhotU fttiy otoopiloiw to 
froio ivlilfh ttii iippiil Ilw tiroo iOflii«ol hy Mi> of ifi# piirlki to IIm 
oriiiiifil |ifofficllrii«»| iii^ »t«iy|il oiwli.loiy bo «i|i|illi«l In mm^ wlioro 
the wtrok droroo wiit bitporilliHl l\f Iho »|i|itriL 

A iHiit ffir |irf»*rtoplliw «loow4 uRaltwl Ibo tt‘tii|or«* llio jtiif* 
«liiiwi% titiii iiiir»ilior !!i»i of |^rt»oon»loW| in Mitobi IftHl Tlio ittii- 
mooUimcHl i!ofoiolftOl« nioiii* wot fliolr n|f|iwil wfw fiif^itil««tnl 

in May, lit ino ilroiw-hnbkrir npfilk^l for ri<«»«ni- 

tion of iho tlotsroo# Tin* ft|»|iitoji 4 lioo wn^ ol»Jroto*| lo hf tltr |iiiiolii«* 
f r «« Irntml lor llinlfnl too. Itnrioir born IIIihI iiii»ro titiin liirro yrnrt 
fwm tho of tiio ili'orroi ami it Wft« ooiiiloiiiiodl lliiii iff* liP, of, 

ttol i|iplf till Ilf ew, liiftiffitteH » lb« ptfolwitr «li«l iwl 
Itmt ilio orlrlntil iloero#. 

IM/, ttiit art* I7ti oi« (l1»of Hit LImIttllon Atl ww tpplioilii#i 
iwl fhitl ilit npiiliomlon* boftin mmh wllfiiti Ibrotf >*oiirt frinn ilm 
ditto of tilt tfijnnlfitii CliHifrtt dtofoo, ww not twrrod tn* iiwiinlioii 
ii*tf Pfmmd V. EnmmU nml t, ihikut* 

ml Bimjk iiiitlf»iitil#htii Midikk Ahmd Mmw f* 
ttiii litm Lni f, rtlied on, 

JNiit^ttMliiiiit p» Mtitniinmftd lltiiii .m „f, . i** f 


m {11 Bm 0if II Fwitiitrt Coilo* •, i83, 

4«79*-i* 1^* au s*0 Art Mr-? of lamii «* Kir. 

•*1811— Xlli i, (E) i -** Ikwrt*- B r»‘ir«. Mt# llonl4r*w gmtil 
^ i, Bip Bit tait*l I* tl» 

^ kHM P— !>##§# 4%f EX ^llf OpriOliry 


trtliwl % 


Ki - pfopflofar JT iiliftfil l| S» Bir Iwiil Ii S, 

*iii, *SV» Koiit4rtfi irmnl. 
u, p*| (/i)^ XV# diirltdiislltin t, 

( 0 ^ $f$ bumlmrtlftf lontl O 0 *«tiiircr S, 
i Bm gmnl* 

f« lic*fropf|tiarjr !• 

(i)* Bm ItfWielloii 1 

I i %m. Bm I-tmb&rtlar ami I * 

Mfilqf IIW, *, 

Suit /tr jp$m»lm §f Bm llortg»|yt tl, 

i. $^M§uki$m XMMiP ©/ 1808* w* B, m, Bm Mori* 


— (li% 

^ i (A 

-k 

, a 90». 


»»gR I. 


•* m>n,mi>it «*«*###%** I 

4aa-?i Si. 8b, II 


«i# lOt 1i# &m TiMor ami ptiwltittr S. 

^ t, 41 mfmmhr #»%»** Bm Bit laini 

•**r s, 48a Mi# $ir land I, 

««*• », 81* B$« MortfUift i. 

— ». fbi. Bm Art Ilk of lilf, I, 8§, 

s. 7«, Hm rtkil Froitdiiw ^4% i* II, 

M. ^4, Mm Ifortirait i* 
i, 88. M«f Oifll Frmi^ttrt 4M«« % II* 

I Bm Mitrlfai® §« 

»* I (18* Mm Mof IfUii i, 

8b, Ik fif 


cinNSEAi, mmx. 
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XP^afirnKn. 7t-^Mmkhai mh^^h/rhge* 

m$nfiffruhi I*. titmitftMmf /Vth p<I1« 

tfitini tfiti Nimmhrt^ I F/> hgaiii^ «/. ] Miuik’iipiil 

Btmitig hikI Mnglf^iriUtm i^lt<itiEi noo that bt‘for« prosiociatlotw iastl* 
tnUnlaadoi' tlit» innnu'ipul nUt*i» cara !» iakon thnt Ihn rcqnirtnuc'nt'? 
af IIP »« Act XVi)i urn l\ and atidh Mutilcipahticn Act) 

»rc patPdIt'ti* ^ 

A District Miigkitato, who wag algo Chairmatt of a Mtinfcipa! 

I^mid» havScg iaformatlua that a certain pcrami had evaded the pay- 
nm\i of octroi dtity, ditected hia prosecution for hrcnol^ of nuinicipal 
tulcrt* Thl^ Magistrate In thus caualng procciHlIngs to he taken, actwl 
wholly of his own motion amt authority* d'hc uccuHcd wn« tried tmd 
coluioted under Eulo th Oovcrnmcuti N -W» k\ Kotlflriitlon No. 8fl5, 
dated the Srd hovesmhor, ladi, read with t. 45 of Act XV itf 
{XAV^ Ih Mxd Oudh Afuulclpatltics Act). This rule nmvided that 
any person evading or ahetting the oyaaion of the ocstroi dutica aped- 
fiid in a ichcdulo» ihoultl bo deemed to have commifctfd a« inltiuge- 
ment of a hyedaw. Ife purported to have been made under i. Ti of 
Aot Vl of 11168 tMutdolpal ImproTemiuta Aet, N.*W. %\% which 
aitihorliwl the making of ** rnlat as to the persona by whom, and tho 
manner In wbfoln any assessmenrof taxes under this Act shall bo 
confirmed, and for the collection of such taxes**' 

tlmt assuming tlm rule to have boon legally made under s. 

12 <»f Act VI of which wnH not clear, and that it was saved by 
a. 2 of Ael XV of 1878, it would as deelarcd In s, 71 of Act XV ivf 
1888 (N.«W, W and 0\idh MutucipaUtles Act) continue In force until 
rcpeaUHl by new rules made under such last mentioned Aer, nud he 
deemed to have been made under that Act, nnd itgoptwathm was 
tiicfefore subject to the provisions of that Act, mul nmong thmn to 
g. ehh whlt*h made it a condition prroedent tt> tho institution of a 
prosecuthnt against the petitioner, that there should he a cotuphdut 
trf ttio Municipid Board or of lomc pefion authorissed by tho Board 
in that bclmlf. 

/liMi tlmt tho poiition of Iho Maglstmti of tho Bistrfot In eon* 
ittntlon with i. 66 was neither hotter nor worse than that of any other 
memher of the Board, and unless ho had been duly autliorb.ed by 
bho Board as a Boaril, he had no more Imm Mamli to cause a prosecu^ 
alou to be instituted pergotmUy than any other individual member j 
and tho word! of «. 69 being mandatory, and tho petif.loncr having 
from the outlet urged ihti objtoiiou to the legality of th# proceed- 
ings, he was entitled to the benefit of It noW| and the tsonvicilon was 
Illegal mid must bo set aside- 

Quion-Empr«8 1. Vuiuf Khan «•* ##i *it 677 

n. 60 , 

ADOPTION— Xm,1n,hm, 

HIHTKR'H HON. *SVf niudu Law L 

ALVEHSE IMIHHE8SIC1N— il#ertoffyc--Sail % mnrtffagefi fixr nmmiMnn of 
tforn/rtyerf ptmmig'^i*ri-mpmfi><*^Purohtmor‘ for miui wUkmi naiim^ 

Ael ACr qf l«77, tCil. 11, Nih 144,] Under a registore<l <lw!(t of mort- 
gage dated In May, 18611, the moftgageo had a right to Immodiato 
possassloti I but by Arringement btlwwn the parties the morlgagtjra 
rimidncfd In possesifon, tho right of the mortgagmi to obtain nf»«* 

WMsIon m igaittit them bclugi however, kept alive. In Octuoer* 

186P, ths mortgagor* iokl tlii property, and, ihorcu|idji, one B 
brought a suit l« ctifofto the right of pri-cmplion In reaneetof tho 
iftle ami obtaltied a dccreo, tad got the proptrty and *016 It lit 1871 
to ik 111 wm, thi uiortgagaa brottghi t iiiU aptteit B to obtain 
liuiiesafou umler hli mortgage. 

with rofertmoo to a plea of adrotio poascwilon for umre 
tlmn twelfii yean set up by tho defindant, that tho positbrn of a 
perstm who purchsHcd priiporty by as«frfcfng a right of prc,»cmpthm 
wtt» not analogous to that of an aucU 0 tt»purclia«cr In cjcecution of a 


mu 


mmM't iMiiii. 


tlfvrt'fS tnil i-liftt iwrii ftmim mrf<^l,r flip nt thp ftrltiiifll 

l>«niliii'!^vr ftii4 Intti iht' mmi’ nf s*al«» wIlli TPinIrtr 

llifil lljt^ W(i« iimking^, Thi'r^ wiw |ifhily liln* ii’j4 

flip wi»i III* ffim# if% iiii<liir tlw fcii4i»r» mU liiii ImMlnt mn^i 

he iitkm Iw l»* <sf Ell isWIgnllpn^ ii? tii« 

linjiiti f# iMmgmiitu (fkmHkr Sim^krrjf^ 

ihiii itllimitli il wnttW tuAtfrkl IHEttnwifml flm 

iiE'! In iwijf b/ Irati4 k#ii iitii «if nf 

Iht'i hk ml hEvliii twfrkn pf ii wmilil tml «ilii»f nifpti 

hk llEUility, m tlii |»rlnd|il« %m wtikli i!t«irk <if E^|itlty In 

Eiiiliwii tn lnff»rf«rii n^tlnii kmi 04$ psirehiwnm fi»r t% m%hu 

^hU\ wlllwtti whtii wllli llit iff il llllti 

liiiil m iinfilkmliiliiy In ilw Cotirii «f llriikh ItKlIn^ 

l/iH tmttiir ^IrniimilEiiCMi itwi iktm wee an 

I^wuihI wliy tlw Hilil mitm Iht niswipM^, wliwli liiul 

prlndtji lie diitoEte4 by ilw dtfitnlinifc*! piireiiftfe* 


DergE PrEmd Shtmlibii HAth 


AQEEEMSNtTOEKFEETO AMlirimflDM. &>i Aot Inf 1117, i. 
tl* 



^ 1171^ «lu III IlSf] III Ell Egritiiitiil In infer errialii 
in Efblimikitii wbteli wni iltit Iti C!«M«rl ittnlnr t* S*4S nf ihn Ok|| Erii* 
nttlnri Ofidn, anil tin wtiinli an wler iif refnrnnw w^i nwln by iht 
no litnflilmi wa« fw ilifnrrtirn t»f «i|diifiiii lint n-mm tit# 
irWimliifi* by a|i|mitiiltig an m nilifrwkr* 1'hn iiWiitttwi 

lidnfiinaWn In igrw npnn tlie nmilfra rnfrrtnct, llin C*«i*rE nti ilin 
a|tpU©iillnn el nnt ef Ihnmi apindntiHt an ttni|ilrn ami dlriHnwl iltul 
Itw EWiird ititmld lin an Inn I lied nn a |mt1knilar hu award w.ii 

niidt by Ilii wtniitr# and niinarblimiori wlibmii Ibn ^nwurretirn «if llw 
tiiber irbtiratori and iubmitted In tbo i^mirii whirli inwaed a dirrei 
III atcnfiianee wlifi |f» ter»t# On n|i|»rsil by Um ibfniKlntii In lli« cai^i 
IHi Dkirtel dndgi reffr««d ibt dnrrw, 

ihi I, lliEi* an aiH^riit Wiinlil He In titn dtidf# frnni llii il«riP nf tlii 
fint Cnnrt, wliew tlititi iwd Iwrn nn IngiU intaHl iiinb m lliii law rnis* 
tmniilnfiHi iM» t* Mfijpal riilerrgil lit* 

ihltl^Uml ttuhe urn^oH naan, ibwn batl bwii tin lit*! nwinl 
uncliiwibn hiw ri*nttint|diitwi» liw^tnnelt aa llin afreewitf. In ridnr 
garn tbn Cnnrt n« fwwnr in an nm}ilrf, titnl rtn|tilfeii limt Hit 

awnril ahonld bn tnadn by Ibe arbllralnra imnnHl by ilm |wrf 




Cllfll Ewntilnri tiWIftf t» Ibi |nwif nf tbi Cmtfl t« pr*if bin 
im dilfcreneti nf b|iiftlfin ilBdiig Ibi arblltalnw, wtm iiiily iiwilt 
iipiillnabtii tn mmm cnwiiif witdw «. ISS| far m fbnfr |irbviii«iiw 
Wifi iitiilitinl witti liii Ultd nniir ttmi 

. lMgftl«%llial!!i«cltf6ntol ww not prfetu«l»«l fmin 
to tbi dtirigi friim llii flr«l C^nrHi h$mmfi bn llvl ii«ti ii|i|»tiitl 
ifi «et. ititlti ili« award witliiii ibt t#tt 4a|i allnwid by art Ifti* anb. il 
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mmmh 




•Fag©. 

III! in<l fiiiflhoi* dtmctod tlial mmn iliould M pa!d hj 

Ci'rtftiti Th© pkiutijffi praftrrad to tlit awArd^ 

ill io far »« it dlfootod iiayoioal by itiifcalmoiiti and iho Court, 
holdiuii that tho arbittatorm had no powor to mnko Buch a dirooiinn, 
modified tho awaid to iloit rxltnit, nntlor k 518 of tlu; (bvil Troon- 
diiro On appeal tha Idatrkd whilo nl owini.? tho powor 

of tho nridtnUto’B to tiiraot paymoat by ioBtaluionlB, reduced tho 
nnmbar ol iimtalni^nti wtibb bad baoti ftxod* 

/Ml, that iIh? doora© of tin imt Court not bofng In acoordaneo 
with tbfi award, an aiiptal lay to Ibi Judge?, with i‘ofori»noo to a* 523 
of ilm Codo. 

ih^hi al^o, Ibafe a« it wag oloar that tlio roforrnoo to arbitration 
gairo ill© iirblimtora full powora, not only m to tlui amount to bo 
ptild. but aho aa to tlm miumor of imymonr, iho lower »|moliatn Court 
wim vrong in reducing the number of Sn»ialm©nt» wmob bad bom 

filed. 

Frr Maiimoo»i J*-“Tho word award** Uiod In the last «ont©nco 
of i* S3*J of tlio Code rawst bo undoriteod to mtan an award m giiran 
by iho arbitmtor«|'and not m amondad by the Court under b. 518* 

Tho word» ** In oicoosi of# or not In aeoordano© with, the award/* used 
In i. 532, were iutondod to onablo thi Court of appeal to cheok tbo 
improper u?tu of the power ounfoned by s. 518, 

Jawabar Singh th Mul Haj •)»t «»* #*« 440 

ABBlTRATIt)N^Fdiaf/ mmmi in (huri^^Partfitnhip^^Aptfimmt t0 njftr 
di»puk» In nrhiitniim. Civ'll Froooduro <‘'odo, »», 525, 520, 

Mitkiiiiff oforfHl ttficf th$ li>»f 5y tVarb Sm Civil 

Frooedwro Code, i* 521. 

mimrd nftm* ih$ pirhd filhmd 5y CWrMOrder 
0‘««| or UmM C'tall Pmn^dun Code, 

MM, I0it5lij 522**iMTt« f’a mmrdmm with tmarti^Appmil--^^ OhjMPium 
lo wliillly #/ u»uf*tl f#4i« for ih Jir$i tim$ la 0pp«uL Civil 
Frootfdur# Codii i. 5il, 

AaiiREMBNT TO IllFEE TO, B«i Aot X of 1877, i, 21, 

AFTEAb— .del iJC of ISfil, i, 5, Bm Muhammadan Law ik 

rn mmm m jSVf Arldiriition 1 1 2. CTifil Troooiiurn Code. 8, 44, Iltdo («), 

Ci?ll Froootiurii Code# m, 50, lOS, 107. Civil Trocodura Code, n, 381, 

Civil Froooduro Code, at, 510, 551* Ewp^rk dotrou 2* Traelloo* 

Suit, withdrawal of 

E'EJECflOH Of* Sm Criminal Frowduro 

CodO|R 4*il. 

IIKH MAJESTY IN 80$ 

Fiittlly Custom* 

AFTELbATB COCET, FOWEE OF, Se^Crimlnal Froeedure Cad®,8«, 

42Jt, 4110, 400* Suit, witluirawid of, 

ATTEMPT TO 3iIKAT-/lcl XIV nf 1800, m. 417* 511.] In a proaoeu- 
lion for an alti-mpt toolumt, under m* 417-511 of tba Fonal Code, ibo 
ftootwod wan oluirged and coiivlotodof having at th« oontral otdrtd 
ollioti luido falao roproaontathma m to the oontonti of certain 
Cikin Ttswoli), tbo objoot of which wai to obtain 11 cortificato ontitliuK 
him to oMitIti a refund of octroi duty* Frior to graniing Uio ocrii- 
ieaifs the octroi cdllocrg oxamlnod th® oontanti of tim and 

found that ill# roprt»ontation« of tha aoousod rcgartWng them w«ia 
untrue. In octiwciiuoticjo of thl« dii«ov«ry no oortbloaio waa^igtvoa to 
him, and Iw mm chargrd and oouf toted m above-montiontiL Tlio 
prmwlnr# nuoMitwy for oblainlng a fofuud of ooirol duly wai that 
tliiiwiitraloflloc, ouiatlilyingitioif fcbittboarllolii prodoood wtiro 
uf tlm tiaiuru itatoiL would grant a oortltoli. whioli oertlllmto 
Wiiuhl have tu Iw indowod by the oulpwtl olork whtu Im pauHcd ti?o 
gootli Con whioh refund mm olalmod) mt ol tba town, ami the iiwncf 
would tiavo to tfikti batik tlm oorfclfioali io ludoraod to tho ooniral 
oit«f tiftd pWMfe it to bo oaibtd# 
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//fill, thul pwn fhi* arruiifil lo tmw 

tlir of knpp4in HR fillf»||fil^ \w tiHil m%% ftii iittf 

to fltmli hnf Ijh*! offly m««lo |»r^nRf»liPii fur clittlltig, hihI Itial ftir 
cptivirlion ilirroforc bo m% R»l4t. 

iliioint-Kmi^roM I>litt«tU tit *,* ,* .■.■■‘•y 

Tlti kiiilof nlwnfiifyi fi^r itw nf wWoli 
inloriv^i l« to »ttyf A*' ittitklti^ I lilt lirotwil 

liiwuolf RHiioiil lirowh nt lii« oiiiitfAisi to p«if ilw liit.woil 

wlioii il«i% oifhor liy fi mliiiiktioii ilmi, in mm &f «wott bronoli, lio 
wliftll btumtilloii Irt rooofor or by n iil|oiliitioti 

llmt, III Mioh II oiMH ttw rnto of iitlitfoni niialt Iw liifroaioil Ifni n 

oomlllkm tiiti* ii|w« falUirit lij^ iliii luirrowtr to |tay too liitorit«»l ^itioii 
' IhiIIi iw«I|khii» 1 iiitoroit mui oo itiirtnawl rain *lwll imyaliloi 
wtiimnt* to ft fioiiiiliyi itm^iotioli m III# two utijiiiUiiiMW 
oiitiiiol bo roiiiiriliiil aa ii lair agrwitieiil wlfcii rowrtuw t# ilio toii 
fciiilaiiioil bj tbti loiHlor, / 

In abotnl ihitni Iti Fobriwry,1877* tor t »itm «if ttiotwi psyiiblii 
III It w?w prof nir4 Ibnt iiitoroRt atirmlil bo paiil a|. ibi* rail* 

of li*«. b pin omit* pof iitoinin osi iho |tyfatmiti,«ibl of ofiir)? »laHbf ati.| 
thfilt if tbo ool 4itly |oit>b thp mtt wlioiibl br IfiffMaoil 

lo IK lf» por rral« por aniniiti, tiioi oimpimiiil iiiforonl atiwibt bo 
pftjftbiin TbWf wot ito prof iiloti tof of ititorwl from llii» 

tbiiij wboti llw bwntti® lit tlio 

obllfirii browftil ft iitii m fbo botirl ugalitai lb» uliilgur, olilmln^ 
iokrif**! frotii tbiHlftlii of too b«fi4 to tho itato of Ibti toHiiiiilmi of 
Ilio «tiH Hi Mi I ft per noil wti, unit iiilrrr?il for ibn awiiii* 

|iin1oil lit ibr aiitno mttn 

//rIJ, thill tho uti|OtliMlooi ountolotnl io ibo hoot iiinat ho 

pinml, ftini M wai thrroforo Ibo ^Inly I0 HioM flio 

|»iniiiil¥ tit wbiii w«a tho mil mmoint tif ibiiwago by ifio 

pliiltiillf ill tiofinorimnon* of tbo rlohntilaiil'i hrtmoh i«f' Itio nmlrAol to 
|i«y iHo biiofftil III ttm dm 4iito« 

llrhl tbiMi for liiii htir|toii% tlm |im|tor ootiwo wan to finltiiiii lliti 
Itilorrjit to tl«* h b^r tionu iwr aitniim* rwkofiinl iii twmpMiOiii^liilitfwil, 
with y^arlv ro»ia. to tbi ibio ikio of iho boiol 1 aiol Hiat, itiiij»mtii}|i 
iw tho|iltbilllt wftito tiliiioo for tioi Imvion I'lilurm’il bin rioiit»4y «t 
nil oiirlkr tiftio, i«o ilnmbl ooiy riHnivrr wbitplii Oitoffiif it Ito, i f«»r 
wot, from thii liim thil# of paymmit oioni Mm milito «iiiii wlikii wa# 
iltii! wbrii tlui bmut brn^imn ilori i/.i ilwt |*rliml|fi,| Miml to llii» 
wimtHOimi imcrwl onlriikltHi nl Ik, lb por «i.mt 

II10 saiito olilkoHi liiitM mmttmr bofitl iixw*t*t«nl by lim siiftiii 
obll||of» ill 4iimn Itillb for II iitm of mmii'i pti^ablolii Jttoin Ihh'J, 
with litlvrosii III IK b pm wtit |mr mtimm, 1 litru a |ir«¥|#i*iii In 
tilt! bowl that if tlw |irliwl«l fttti wtr© itiii p«i»| mi iiiw ilnn 

%lw ohilfw ibotili m ittlillwM to r^rtr tli# |irltml|»iii wiifi 
„ iiitowtttttlw fits of Hi, 14 |wr prr aotiMiii fiofii tlii» 4iilo or 
itiis boii4» lit Ilt*otittili»ri tHil, tim obikim lirtiiiniit 11 mm «« tlw howl 
... ftptoftUliitibllpwcIftimiPf it}|<ito*t Oft tim iiriiielptil «iiitoiiii ffom 
Hi ilftli? to Ibo iliiiti cif lilt ittilitttttett »f Itoi iiilt lit lliti irnto «f tU, 13 1 
|tm* iitmt pr imtomi* 

ilM I Imt lint lummml mti 0 ! fiitortil mlgtit fairly tw Of»fi«iitoto4 
w tMtHittftitipa iiiilftiMi hy Ihn totntor' by wawin nf 

tliii fftliiito III pftf tottript at llm ifiwMIt**! iiiwn ttii<| 

ilnmUl fcliofrforo tm tmlil 4owii to ihft tlim litito of tim iNitnl i liw'l itiaf , 
w tito bbibiuff fiillini to mitoroft imyiiitfii fo? » loug tli« 
lto» tlw ihw iltilo mlnhfc fairly fpf^n to Ihi oht rato of ||i, |i lior 
ftiitiiim, ftwi too ammiittt ilmwlil Im wieiikitetl from iliii 
ikt#, m that hft»k, mi Ibo wl»i« ft»§iiai ©| pflimipiil md litlor#il 
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watin^ aimph afitf ihe 

dafi' vf (hnaigp^fi,} A Kuil. wh« hrunglit in I8ii I, ‘»p!>n n livpi)-* 

tlK’^fitiui.-h^nid I'xtu'utni in April, 18"5, in whioli I'h^ tihlignr.s u^nu'd 
to rvpny tlu* nmotiuf, horinWfMi with ink'rent^ at Jh*. 1»8 pnr tniji. 
prr mcMiht’tii, in thnic nt ihn wum* yuar* Tlu'ti't was nu prpvi^ion ns so 
puynn'tit <>f isit<‘rnf<t attni* dnn tliitts Thn hntnl^ HpS'.niliiMl tn'slnlti 
l*r.»SHM'{y ns to thn ohligors and ^^otihuniniilip io11ovvin|.t 

|H uvKifHS :*«-**’ Our rl(,i;hfN ntil pt’tjptjrty hi thti afoinMisd tnlnka 14'ijn inir 
NhnU mnain pltnlKod ?iss i hy|mlli«Has,lnd for IhiH sinht hiunof’t Avna 
ohiisnod in tho auit at thn rMg ut Hr, 08 pc'r rout* por nn iou'Ui sw 
tvoll f(U' tho poriiHl nfti'r iw for tho pttriiMi briore thi! tJuc dfitc o! Hu* 

■ bti nd, 

Jh!.\ that tho iorisja of the' htmd by whkh tho inojun ty wiw 
hyped linoattMi Wcu-n ^tstfloh'idly idonr and rsplioit U> ocnmtitnto n b ^psl 
hypothooatiois of tho .sharoa lusd intoroaia of which it rooitod us. ilio 
opontn^r ihat tht‘ oblii^ena vvofo tdvnora. 

/M/, ths^t altliongh oaar& tninist arise in whioh a jury or u. jUihni 
might rotnse to give a phiintilf any interoMt, i\ « , damtgoM, pu^i dim^ 

at alh tlm drcmnstancoa woidd huvo to ho ul* a very oxcopkonnl 
elmmotofi w, for oxamplo, whera th© Interest oontnwted to ho paid 
before duo date wai exorbitant and osjtonionato* €Ve/.c v. /•oador 
referred ttn 

//fb/, that in doternnuing tho ainosnit of diimsigOH tho cjuostion 
Whothor tlie phiintiiV hji‘4 unnooesHurily doluyod hiinging hin tisut, 
und m {sbiusod hsH oinim tn luoutd up to n Miin far in t of iiiu 
prnudpid luont-y ori^dnally ndvsmiMMh tnuy fuMssks n isdo et>n>i<b’U4tion 
sH a ronton ft r ntd tnnkinn tluMnlginal lute i*f udore^di the bu’^iM oh 
witleh to stadi dsmuiges. Pr^Moi v, Khiimitu Singk 

It' for red to» 

The prinoiphMuuui which t Iso tihiigoo yf the bond nwsy rooovos^ 
iotrroMl after dtte <inte dues nut rent upon any itnplted ouiU mto. by 
tho ohlignr tr* pay nueh Interest, \»ul proooodH ttptm thf ineaoii of 
bontratd whkth Inw taken pkeo by reiimm td' ifto uon-paunessi. on dim 
diiio, und the rtamnmhlo amount to which tho uldigee !?» enikU-d b«r 
HtU‘h i»reimh. I1ie ilcciaum of tho queHiitm hy wind, atiindard tho 
dnmagi'i nhoul'i ho mwtHured miHt di'pend in caoit npon itn - 
cial eiivmin^tancoa, 

liiKhon Dayal t\ Udit Handn . Ill »»t 48II 

litlEIfltH Dh' PlU)iW^ Joint Himiu % 

mm in art midts tdhmiiwn^Jthit^ of Mum to fuJut'M tkltis^ Sm 
lllmlu Law 5* 

ijfij oi Smtjor mdmfHkm^ Sm$ Mortgage 2, 

pur^hmr ^ Nou-pn^tfMd of purchaMi* 

mufi§g, Urn Vmulor and porehuaer 8* 

fSVr Fmudnlontttiumfer. Iaunbardara!nloo»»imror 1 , 

C]|IAlWiK-«/aiwi/iforf/or ond co'Uhof'rr^ Vopownt %. hodHmht nf ufrmru of 
fioivfiie dttf hg «?o»#/iurir» Xtr iatinlmrdar and eo-ahiirer 

Cmri^AidlUm of ohmgM trmbk % «ny Mititjinir&k* 

Hoatlona <?ourk 

idllliDliffm* CmHKHlY iW. A*fff UuhmwnmUn Um 3. 

C1Vil# ANDHKVBKtfhJ (JOUlirB. dnrianlethm l.'2. 

i’lVlIi HIUiaKiUlKK kClilK, a. 2 *Wg««r* Act %hV of Iffol** 

Hrocedmo Code, 

fcllgl. ■ ■■ . 

immmmm If, TWO«third» of 11 villiigo 

wet« «idd !»y 7\ P, msdil, il was tlm widow of her name bolng 
reooidrti in leapiHd of liiti property formerly rteordtd in hla tnuno, ami 
What aim aoldw'im Ilia <dm4t»|fd«hare In tho ¥t|t»ff|thoothm one* third 
being aoltl by tibmd iK Tito vettdori having rofaaed to give pohmshhOoi 
« iHhe property j ihc purcIin.'iyrM aiietl them tor pnaHe.HitiM}t er if, mul 
Jniimd m defeuihinbi to t!i« «tdt 0* lA tmd wimm bebrngtai f|i« 
reitwining oiuMhird ahitre In tho viHage, Theae lutfer peiatuiH cuiiienfk 
ml, iMkr n/pf, that the fiuiilly wua it Joint one gtid that # wm imtcnti** 
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iH'lfist liu4l-»nu»UUi«n‘ r ^ it? iJt«’ ’i||l.iiii\ l‘li< 

l*fHUi tlisU tin* fsMtrJ^v i-’?nL Mtn 4iiilli In r «l itijtti 

l»n‘ li'i wliit.'H' inJiyM' lii*4 ly>yf} ir4*4mlt'*l in |»liiin'i’' nl hi'i tiy»ll}ri*!«* 

n «*ytltUot«{ivy nioitniign yl' wmtlhi’f lillngy In nlikit Itn 

I'sUtirr liHd Intiiwrl)' nwiK’il y «1iiin\ A ^«il nnw ktinigltl firrlafn 

iHnnyy^ wlw hiiA |nireli,i«iH| tbw iMbi In tlw tillniii? nl lhi‘ ry|»i 

In iiitPWrt ut if, U mnl mmi'$mm\ niwl 

tbrir viniilwi, In m% ftfsbii? ihe ^ini frwwfi' ilin 

whUli thny hmi jnirc^tiumi Thit mmiinisW tlwl Hip binkly 
JntnHfiini lltiil llKM|iiPitliiin whnthttr JnltilnrilHIilpil wniirr« 
mill \n ut %\w ilwl^nn in ihi» ftirfiipr iilliiiiitni* 

lMli H'liii tin* wlinthtr Ibn fiimtl| wiiijnltil ivr ili%iiip»l 

Inn! nut* In tlm furmtr snlti k*«ii tlHtimiiwiI «iinwg ilii! i|pfiniilniil« 

Mff #ti Inii simply m iigniiiiil lint pWtillffi »titl wiilil only > 

jidimlif ligiilnst nr pmtkm ulnitiilni iifi^pr tlw i»ni« llllin ftitii ilp‘ 
ilrntfii ill tliiit Itiill wti^ tliprpfum ml bitnllitg atuliitl M iti Hip tittti4« 

4»f iliu prcMmi |ikliiitltf«i witu wpin tint il» uf ilii» fiWiillll In 
ilm fi fitter iwt lit prriinitM whu wprit tirmyn^l In it m iteffiiikiilM 
filing willi it* A‘*j« imiilipfi md «ni thn mitm »k|p, 

kkiiiitt! Kkm ¥* .tmm-Mth A7fii« fpfprrr<i la by Hirni^til *I m 
ami liiMlIngiiblml hf J* AWiiiti Kn$u if. Mmit 

ivfprriHl tu by IStriilMbH 

iliftiwiilit Sltigli f* 'f#| Eimt »#* , *»« ... 

iiVUi TOOrKIlIHlH OOliK, n. «tV mdft «. Ill rt 11. Irl 

ri/tt/ IBTn** «ii?# fyf nutf *'»» >lf 

/ffw/' I TitP |iiirfliitipi‘ ul vriirtln iimwwraiilr iti rti’ 

PUtIuil l»f H ilimiw mwd tyr »4 Ikr rt<ym% 1 br nyit wfip illn 

wluftptl **ltt iliipriwnt bn -»#.«*%« i in l nb**»i !«•» 
flwl* with rrfpruiivi U\ n» in t»C ihp Ati (Vlt *4 l»?n)# Hwl 

ym unit wiw iiinlpf'frtlapd iiml thr lm*i m imy* wiiliin flip 

iimu llniiHi, mhlitinmtl irnnirt-*! hy llm Vmtl, ft»i4 

fur iitl»j<»lwtrr» 11m laifrhii^pr hnntiifif n 

iiihi iliif ilm «i|pnibi*itt af Itm futmpr »tili wb# iii4, iiu4n iliw 
plfiniiiwliiimmt t ilrnWuii within iha tiipfiitiaii »4 #, |i|f»f itiuHAil 
Prweiliira 0«l« iiiah m ayiiW anility W'fty itf rf«« 

juilmim, 

Ff f al ^,1*1 »mt iwlrf4 nf Itm wlififii 

at ilm CbmriHftrPB Aaf» h fa lay »hnui rtilr^ fur anllrrliuii nf mta 
liirm of mu\ tlm rulu thim niitlalrii wliioli ltii|iii#r v 

buHlrtw or Piwrondt iipaii, ur t|wtlHy flm rlihi# iif, tlw •tilijptt, fiiiu4 
bo Hirmily cotmintol, iip|»llr» with iprhil ftitfft Ifi iitit*li »* 

tif tiio AW im pbwhia ti I riiftlfy, wlinlotor liB tfniiirp nwy Im* H, in 

ii i*lii|4y ft fmiwl la t4 In* no tho tmiiorf laiiaf Ifio rroiil-f- 

ftml tliwtiisifti al & iail tuoitr ite pratiilt>M» »«iial i»|brilt ic** 

Jm4 #>«!«* 

41m im MAitnimfis l»««*Th§ In i, IS tif llio fnit 

Prtmetliiftf HihIoi Ihftt tlin fnnmt »«li hatt howi tirinl bioI 
iftftlly doth ittil inoftii* Ihtil ft Itirmvr Jniliintait wli«Aty 

fill ft tnahtikml dnftrl nr Irroitilftrllyi »iid ti«4 iifwii llio iimrIfB, i« not 
ft Imr la it wbiwitioiit ftalt far llin »aiiia fiy^i i*f If b lioi* 

ftory tlorran m wtilrli wiil »»« liiol 

if¥oiy iliiimi«iftl Ilf 11 ittll dow not ti«rf«Pitiily hfcf « Baiioto 
It irt iiw^iiiry ilia to «haw Ihtl llirro w«» n flrobiuo tliwlly 
tif withlfltllon Itio follif iiotiiht* Mmmih t, 

kui Mnhk0P Mpkh^ i liglbM Jwm t. 

Af^Ofiiyiw /4 iM«/ Mtimjim# f. BMf * ImirA 

V, Aiirr | lio^^oaiwfA MmM f* ||oi# 

Wttd t**»thtppt$ ifimiii ¥, biifti iCnhndnpitft irfoirfoA to. 

Alfttt jp*r «f.*<«Tho woi^ft Iini4 lio 

tftlwi m ftwoiwtiwf lo i to tli» iibintiif tii’lirlnif « .. 

iftii, wittilft fcho iftiitiiog m 1*111 of iht <^%lt l*rcmwloro iiml 
mM mlf miftii titfti tit liift iliwi in hb dwftiliiitt# 


tmmkh mms.. 


xx\ni 


' , Pnge* 

Infrniion (o dociMc ihc chko ilnally, at> m to Imy <h« ndjudioatiou 
fjpoii uK'rltH <tf tho righiH olf the pnHi<'B in a future litigation 
between th(‘n?. The pmeedurG provided by chapter XX 11 of the 
P(Hle ia not the only manner in which a plaintilt can emne into 
Court for (he eeeomi time to usk for adjudication upon the incrita 
of hifl rights, which were not adjudicated upon on the ft)rmer 
<>ee.stsi(>u twving to Home t<‘chnicul defect which proved Mai to the 
former Hiiit Hat v, Knlht /VaH«d diHHenttd from. Waitfon 

V, T/idihltecior oj U ijshah^t] and SdUtj J!hm T. TiMuman reforr<'d to. 

Muhammad Salim «?, Nahiau IJdii »♦* »•« 282 

CI¥IL FHOChlDlIKK CODE, n, 1^*- ilfraaM/c/' “ mukr whmn 

(htp or any of thm ohim — M uiiarnmnifttn £<ttO'-»-A!icnatnm hi/ tridow 
of i4h€r JP/r4't 

and Hevonii ht/fimt mortijut/M Jhruah of worlijtfpeti pro- 

pm4^ Smumd mnrtgmpsii twi mudo u p'trii/--^A-ei J F of m, 85«»" 

Upon the death of O, a Muhamnmdan, hi« CHtnto 
waa'diviaible into eight HharcH, two of whicli devolved upon Ihh huu 
one upon each of his tvo dang li tors, and otto upon hla widow ii. 

^■i'hc name of B otdy wa« recorded in the revetine registers in resfK^ct 
of the sjamindari property left hy fk In 1878, A and H gave to X n 
deed of Kltnplo inertgago of 2| hiswaa out- of a 5 hiawns ahare of a 
village included in the nnid propt'rty. In 1S78, A and H gave to Ha 
deetl of Himplc m«)ir{gage of the h hiawan, W'hieh w'ere dcserihtHl ifi the 
deed as the widow’s ‘*own*' proj’oriy. In lB;S2j X tdnained a tieeree 
upon his inortgiige fur tlie snle uf the tvmrtgaged prop<M‘ly% and it 
was put up for Hide luid ptitehiwtsl hy A* himself in danuary» IHH4» 

In February aud Novemlter* IHHI, the danghietsof (r {ditaimsl or- 
poHr deeiees aguiuHl. 4 and B in anils brought, by ihtun to iOisouT 
their shares by iidjcritatmc in tlte f» IdswuH* In 1885, H brought a 
auit upon his tnortgage of 1878, dalming the nnumnt due thereon 
and the sale of the wlude 5 biswas* To this suit 1 ki made dcdeudnnts 
A and if, OV daughter^ and A, alleging that the deorotm of Fohm- 
iiry and November, 1884, were fmuduliuitly and colluslvely obtained j 
and M to iho aunt Ion -sale of January, 1884, that the *ii blsiorm wtw 
sold Hultb*<*-t to Ids mortgage, ho not having biHin made a party to 
the suit; brought by Xupon the dcetl of I87d, and therefore not bring 
bound hy any of tbo proceetlinga taken tlmrcdii or eonsiquont there* 
tfh tfc Was eontended that Bk posifclon ni head of the family ontltltHl 
her tfO deal with the property an an t0 bind all the members of the 
family, though using her name onlyi and it waa auggested that, at 
the time <rf the mortgage of 1878, amue of the daughtora were inlnorH. 

. CIn hehalf of the daughters It was contended (fabr ttUa) that the 
deereci ohtaleod by them agaiuit A and B in Ftfhrtmry, ISS-lt were 
eotmlualve, by way of nm^judkato, against the plainthf, wbo^aH mort- 
gagee fnuu A and H, claimed und<‘r a tith‘ derived from them. 

Mddf tlmt timre being, no evidence in show ihiit the dwee« of 
February and November, 1884, were fraudulently ntul <HdluHivtdy 
ednainueb the Court of llwt Instance wan right in exempting the 
»hartm of the diiughtcrg from the lien sought to be euforetsl by the 
plaintif I and that, iuasmwdi m tim deed (if I87d was prhir In daiti 
to the phunidFs deed c»f 1878, and there wan no alh'gailon <d fraud 
Of oolluHion in regard hi it, the decree and sale In enforcement of 
the former deed would defeat Use rights of the plainttfr^ttmler the 
tfttt(»r. MM (Jkiml v» Mttiim Shm and Ali JloMon v. Bhbjo refer- 
red ii% 

IVr Maiimooh, »?.— Aeciardltig in t!ie Muimmniadaw faw, the sur- 
viving widtiw, though licdd In roapeot by thiinimherg of the fimnly, 
would not be #uWfcled to dm! with Iho property m m to Idud t hem, mid 
the entry of her name In the reveiiite rfgi»tcr« in tdie plaet’ of her 
deeeaicd husband would probably be a niero mark of rt^speei and 
mmpHthy'. ll<‘r posdion In reaped of her hunbiHurH estatrlri onh 
iiilily iKdlilug were or legs than that of any other hdr, and evm 


Ill 


mm%. 


Itr*' «'ti itri' ***ir ft % I' 

f|ui|i «l I»ni \^llli irfi’M’Pi'i’ Is* fliiir i^tniirrlf, l*r*^*iii^i^ nil li ?*»i, H «lv* 
liyn * isn-lrt rrHft’ft M-ftiftn'* ’n->* mn Hii if liftii iif ilirii I* n*«tsn« i !|| 
tl«n ir'irlHHr iig*’ i‘f ihr* r .»iil r»*l i»r nrl 

iiw ilii'l? iiii!iH||fin III rr»|iwi i«l th-'l*' fr»^|irrl>* »priihil wpim'iil- 

tinnit Hv llif riillnif «nili»*fiii. In ilrf.inli i*f f»ilii*r rr’ii*|s*i»** n «*!«* 
riiiilliHl wsiit ¥A'vn ilii‘iTfpri'» If ^'mw iV 

In fli«< w ir iiiinnip »f in** tin?#* «*l ilir 

III!'^ lltrir rsw|4 in?l Up «ffi*r|r»| ilirirtn , thr^f 

mnW only In* *p nlfrriwl If rifininiiiiiiiwrn mwc*! wlilrli 
Itirwiih |,sr»n«nb l**f ii|i|?l|*iiin llwnn llw rni«* nl * I nmi* 

Iwinwl In s Ilf? nf iftit* Ktiiltncf A«'«i nr llw ilnnirln^ «•! ri|i|i|,T 
In 41 Ilf tin? Tmiisfcr «f Pmimtty Inii liinr tin 

i^Iin fifp ilwri’f* nf IVliniftry iiii«i Knirnilwr* 

MSI, tllti twt nfirffitn tn* llir nlulnillf. Intwinwrli 

iin « inoff |ffi}|f*i* runtmt W iH'tifitl l*y ^ lifrNIpn t'rlullng in in?* rinni* 
iliiptiHl fifniir-rf f lii » »flrr liiii iiinl fcn wliinii 

tvrp iimI n iiftriy* Afinr » li#« liWMlti^y nti’iln'l, flirt 

ronrt||ft-i^ni\ In wln-in tin* riplty ni rinlrnt|if niiif l^n tr<^li'<l* ii«t 

n iiny f^nrii m n'sntlil rinni** liiiii I** i»^inrariil ilin 

ilfjliifl iinil nii*’r?’*»N »if |N*« ny?nii«»iiw in n f*iil*fiH|iiniil ftli|ittf l»ni* »« 
iw I » x^ Ii4ii tlir r<?^ntt *niii llilunft* n lii^illnn ii|»*w ii|i*l r«wlil«lri» 
ti||fili«pt inniipngni*. Tlin |ilalnllft itt itin |if\»inil tiiil mcniM ii 4 
)iit irrulinl It* ft fiiiriy thimm§ mdi^r ItU iiififtfiig»ir‘i, ititfilii flin 
itirfUiiiiH nf ft, |tl i«f tlw fjlvli I'Jwlft, ttii4 llitil prtfllnti 

lift iiilnf|itntril ini II, nllrr llin ** titnlf r wliwii tliry ir ftfiy nf 

lliniii rlttlrti,” lltn wnf<i l*y n liiM pricing pnliininnnlly lit Itif n »iii* 
IWi’iiWinmil ?'?f lltn fsirnirr '* lii#! t*r«ni |»»wnli»in r, 

Jrnmtimifi i tdl ftlnl v. Amh*h i immkf inl*»rifil 

In* ClftfrriiM V, /I it. 

Kiirtlhm^ AfilnftM iVnlrfunr v, 

Ifnwi V c\«»?#s##r ,Vi»i#i, ii?p|inpnliiir4 

llsr in'liniiilv** i»f tltn »nl > nf it» I'lnl *4 tiin IftW i»f 

rh'll |i?«»rf4 irn inniiftrty nftllini, «i,*| |linp«* nt llw riifr nf i%|»i|i|wl, 
Iif4 |>iiil Pl lltn lii%¥ tif iilnl 

illii Ikm 1% Amlf lltgim .'*» tif **i 

inviii cciue, p. m^nn. 

P. | <1, J || f l«4 It’t 11*11 *1, 

, ft , 'in. 4 nr I «tlii*i km i , 

ffjrmk'rnlMn mJtf fArd Pfpr^imp IW#, n 41* llul# (^1 *i#i| 

<‘#?*?| PfttfptUtfP Vmh M, l*t) Mn nufii’iil l|n« iiii4rr ntty 
nC ihn prnvbl.nift pf w* fM (xt tin* tjifil rrnriHltin* ffinn till pr4i*r 
iifti!;?r i, Ik tiiili # 1 , mjmilm m i.ppli«»ti**ii fnr In j«iiii atimln^r 
pf tiriitiit wit It » iiill tm lilt rtttttff nf iitiiit«i»«»lflff prnfiprty, 
III ft |i|tin|, ||li*4 in ilm Clinirl cif t tSiilmnllimlt Jwlgt* Up* 
filiiliillf daiiinnl Id imafpr pmmmimi nf ii i«*i|r4liPf witii 

tnmt gfftiti wtilett wm itnrwl iti it. Tim phimiilf ii|ijiifi'#l i*i ilin 
ffllilit for I pp ft ««4ff i, 14, link « of lln* klMl l*rn>» 
w?*hirn in Join tlit tlitiwi fi*r irtlit wiili llit otiiifii i^r 
pf llir tnni«’^ Tito Hiiimrilltittit Jiiigt kifn, »t«| 

fin* filftlnk l^ltli tlirttlittw Itlilt lilt pltltlli PitntlW Itlilllitfn !#*» 
fur Ilf lilt kiw» w4 tlii grtlt, rrP|»i«iiffly» ill fclin iJniiri 

Ilf tlin MniiPlf, 

l/rW, Iliiif lilt P*ikwf*lli»»to 4ildgr*P tfilrf !?«• iii|l«liii|||rtl||' mi 
nrikr rrjwilni' ilm plpinl, tin llm frnitfiit tlmt llm 
|illiii*ii ft nuims pf mnlim wiitj « ptik f„r rwmtftry nl Ittiitwunfiilil# 

I tlwt, iililiPMfIt fkk migiti hmp « tii|ini|*|4ir«ilkm pf 
p, 44r lltifn it nf ttir Ciiffo* iti tiWi wm u fppm ilir pkint i tliwii 
pmiti uri twiUf ft imm^, witb to itit tlniitlf inn in ** 

ninl tif i|ipiiWili *♦ U Iki tl4#iwi 4ii l|ir i «itl ttel 


i;v^mkh mnKX. 




Bage. 

f I’rrofoto n Kooond \\\) vi\\ lay In tlio rasR to iho Illuli Catirl, aiul 
V’ lUrl wan not coni]H'U'nt, to inlcrforo in revision unilyr s. 6:-^2. 

Bnntlhan Singh tn Solhn »i* l|S»* »»* m 

€1V1L rKC)(';{<'il;tlUK COOK, MM.fhl, 10,1, 107*«-7?MWim/^ of ftuit for 

(fpfu'nrduotuif p! iht/ilf o*’ti<rr,(l to npp&ar unrhr ,v *- /7^/wif/Vo/ of appli* 
oott'Oi io not tfoewinPB aw,. 040, f»B3 (S)«J 

A pluinutV who had been orOert'd, undnr h, thj oi the (Vvil rroroOuta* 

C\hU\ to apiHMu* in tnn'Hon in ('onrt upon a day «lvee>iiejl, faioal to 
nppent and nnder s. 1 (t7* read with h. 10^, hin atiit wan (lihtniMs(*d, 
lit' then applied ttMhe (0<nirt under a, llhh ler an orth‘r to atd. the 
diatntH'.al aside, hui Ins appUention was rejreted ile theretipnu 
pteferred an appeal from tite decree di»tni««ing the suit under the 
provtsionn <d' h, 540* 

/AAA ihai tdie plaintifT wnia not tntHtlod to appeal from the decree 
dismisaing the suit, mnl that Uin tmly remedy wan by way of an 
apptail tintler H, riS8(8)('f the Oodu from the ord o* rejecting tlm npjdi- 
caskut to set the diHutlsHtl aside* IM Shgk v* Konjon referred le, 

KHslnmEiim tf« Gohind Pramd ♦*. 20 


— - — ^ — *»' — s. 101 - ■ Ste decree 2 , 

a. 108. 8f>r de-ree 1» 2/ 

— — B, 1 ] 1 — — (mmifojf* 

^ i!?ee rardahuvtHhin 1, 

»*...« ^ B, mu. ..ptrv!alnna»ltin 1, 

mmmm - . . »«*-.- y.mmmm.m*, H* } 0 I // (‘0 Pl 0 X«? C f 7 ««*• f ^0 fPff Of 

JufiP hi thjthri(h voi irucr fitKpo ♦Onra /»// /oa p#ei/#>rrvBrtr,J A Stthor* 
einate dttdm% having taktot all the evitUttce iit anuit hetore hinu ad* 


Jonthed the eawf' to a futttre il-MC for tii'^pnaak Up?m the thite flxttl 
a ferther fnlj'mrhtttent was nttfcde, 1‘lu* Huhordtnnte Judge, t^t ihin 


Btage m the proeetniittgamvas rciimved Hud a new Hubordinato Judge 

wrW' appekhted,, 

iltat the trinA m> far «a it had gomi before the Orat; Httb- 


ordfftati* Jtidge, was aht>rtivc? and, m n Iriul. became a miHiiy. 

Jhhi also, that the dtjty of tite secotid Suburdimtte Judge, whett 
the cane wan called ott before hhn» wan to fix a date for the entire 


tieaiing and trial of the case before himself | that he might, at (he 
rinpicBt of the pleiidera, have ft^cd Ihe mnm- day upon whieh the 
cHBc wuB ealieti ott ami pr ceeded to try Ifc at once j and that the 


trial Hlnntld t.beu have procemled iu the ordinary way, ojcccpfe tJmfc the 
pm ncH would he allowed, tmder a. 101 of tho tiled Er cedurc Code, 
to prove thtdf aUegatdoui in a ditt'erout iimnutir* Jagram 
A'hram /*ul referred Uh 


A fis4*uti*nlaaa Begam e* A1 Ali 


a5 


iimrh^ hf avff Triaf— er rmmH 
ef A»il— “fVaerdar# fe kr fotlmtmi % a tic ,/«d|;c —/’mCf'C 

of nm' Jmfjf !« fhml ^Hth fcoAiicf tik^n h§ hia pr^nirarnwr,} The trial 
of ft iult before a Hwhor«ihm.t« Judge wn» omnplofed except for argu- 
ineut and Jtidgmetd.^ nudfubde was fixed ft»r imartng argunumt, At 
ildft pohit a new SutairdimUe Judge was appoluted, and bejnHftcd an 
order diioefclujiA further adjournment and uxlitg a paulcn!ar#date for 
ilinpowil <«f the ea^o. After ^ome ruHher adjoiirumeniM, the Suburdk 
hate Judge didivcnnl Judgtue-,tH having Imard argument on both mUm 


wpoti llic cvhleuce takim by bli prcdpuiaaor Th© Blptrlet Jndgti 
tiitvlog on «pp**»l upheld tlm Hiiborillaat© Jadg©*'a ifcci«lmn a Bceond 
appeid woi prelVricd tftthc High Cluurt, atid an objection wuh nuHetl 
*m jbe a|i|ieUant*^« heludf fcbat ttm procitdbiga taken before tbe Stjb- 
ordinate Judg** were void, and ho could hf»l bo nald have tried tbu 


mm% inwmuoh imnci evidence mm taken before lum, ami blH Jiidg- 



mt 


iirKKiui* mmxn. 


Pip* 

1*5 Ih« ffr4rfr‘.f?*'‘r N»i 

«»f iiiHi w?i? fiikrii in nHi*'r ‘‘C ll\r I'* » 

lln^ Fnll Hrin h Un*l wHh rrtnrnri' idlin' 

R|'|'r?i^i :Hiii nf nn"* r’lnr^, Ifir rillt**'! nln' 

iln^ ilrriri’ in tlir *4 ll*^t inwinnri Ini »«4n-| inn ilr-il 

ni«lKnii»l ilinruniin’ ilir* Piili in ilir in n Im li hr »lnl. 

/In,^ V A'lir lii l-itl «%n.l i t, Al t/t 41®* tr.sr4. 

IVKtlUinnti llflit* r. 4.. Ilmlji in’* nl*Jrrflrtt( w.-it* i »nsr4 I'l 
I HaPin44n*sr 4n4ii*Mn lift* inknitf ii|« iinil 4lr<iliJ‘ii nl^li fin’* v*t®r »i 
tlnniWilr in nhh tl ti^* litiljnil liK rM*lr*»fn %%m 4i«n*’ii^r4 mut r't4l~ 
nn tinili lln-rr Inni hmi n %%in%ri «-n ilir' |*iif| «4 tlir n|<|w'i.* 

liint in l-rlmrin'iMn llir nfiiliin nf ihv Hnl»nf4iiifilr nf niniii 

lu’ iit'W ^»niiilil 1*^ rnni|4*»in» 

IVri It.lifti ill. 4 m llnil niirrn ii Jinirfr ii|^ ?i nkl I rt?iin hf 
iiwtlmr* n1linni|?li Inn pimiN Inni In ilml wiifi i^niniv 
twknii In* kh |nn4ivr«‘^nr m if In* liiin'^vll hn4 likni II 4«ntn In iiitn4 
wi{h if Jmllniiill) , nml lt> ikr inin««* m flnninli if h^A itinn^ In 
liiin in ilintk4 in»lii*Hn% ninl lln'rrinn'4 n lirjifirn i»f ikr rnliin 
hrfnir liiin^rlf ; lUnl m t ui^p U lt!i» Im Pn »ri ll n|irlln-i* i\n 
n twnfrr nt i in?^ ikrtr h-ns I'.rm ?i tnl lilil ninl in’^ilnn « I Ikr i nimi 
rinn In ikr 4n4|?r» nn I If Hn- r'^i'IrnM’ llr*i»»ni»li fiik» II iinl 

Jn4ir|,'ill> ilrjilt wnlii ♦ I linit.l np' n il* fin-l iinri^ttri^ ri*r n4lt 
lifjll'4 lin-l ilitnl, llnn‘»^ Infi i»rrn liml in llin nf tlin 

wnflCi liitil lii«« firnnwiiniii wiipI limrl Jni/rnw lh$t %. 

l#«f iiiiil Af ilftjAm *. II AH 

IW »t.| llwl, filllinniik |l k Iftir ft lfl«l mii»| Iw* 

niiii ftinl Un In'l4 knfnir «in»^ i'*‘'nri f<nl%4‘ ifir nirniily i4 II 10 
)(\inf| |« lini iiilrfinlkv ft nrw Jn»i«r' tn-ln^ ftin‘nniir4 Ip |nr«iiln III 
l»wll Pinin I Unit wltnn 1 $ triftl luT^r*^ mi f^r wntr ilniri inii'ti 

fky nnnwliUitn*** n ntn lir^ilnn* ikft? ®iii4i li»‘iitit*i* fftiinnl 
irrftiril ft flifti liriinl nn ilin t'tij|in*4 ’hAr 1 lilt' C*|t‘t| |*i*»rt'4iifP 
it<Hln 4ntn ftni||n#|/n n 4it4|in fninkn n|t n itliirli In*# luftni 
limiil hnft»r»^ Ilk |iir4in’r^»Mr* ftint in rininnnn frmn ilin ti|ii*it »! 

wliinli Ilk tnll «s|f 1 IIhI wfirtr lln* ilmliin i%ln* Inift |'’i*fti 3 f 

lirinl « «*twin illwnr l« minn’nil| ilin lrlftl*#ii fwr «« It tw# i-nm 
liitii, kiirtllinr tilinflkt nnr tirri»inn« « ntillltv 1 iliil Ifi*^ 4ii4p I* 
lint minil'inllii tl« II il»f Inf tllft nntirn lin^itlng *if ihp *till l*nfnin 
litliiwlfi mf Ift iliWtt ftnVlliii*if *n innvmil liiw linm ilf* ft 

wHinti till# twrii |mrii)r ln« tnp4rrr#*nr| mnl in f«fi»i»rr4 iillti 

it Isilil liwii rninninnrn4 llltll^nlf 1 llwl IXhIp ilnri nn| 

rrmittiiw ^twli »i* mitniniHnii In upfifttili^ Itkl r ili#! Ilir 

♦In4|4nwlin »»nrrmk ftiinilwri « tiiil |i pfiii* |iftirrn4r4 
iintnrn lik iirntlnwft^nf* k tml l»wi»nl tti flu » isrw Any fnr iwniiftiinir|ts|f 
llin lirliil 4r llnf t^lwillil tlw Ifkt tnurmi l*rl*»ir tlm iii'W Jiiign 
m if Itin dftj? wnrn lliiw titil Itif li««l Pnitiii nil fitr 

linftriiii I lli»i ill# r«anriit?tl tlin |»rpnrilli*i ky itm 

nwm iii«H III tn-liig iifwii Ite iwftirflj #i'l4#iirn In liin 

litii inmlil^ timlnr P* lit fit thf* tin tV«its| ti| ilm #ipirrr4liiii 
dmlgt'** w if Itii liiiiittflf ti«l il ihmn nr nmwrd If f« wiii'i* 4* 
ttmi wimt llti? fni# m%mm m Itii* Itfsilfit litfnrn ilm m-w .hnlun^ 
tlinni ii nn iwtwli^ f»r jpuliitig tii Hits »f wilw mr^ w filnlt* 

fiuiiigti fftknii li| lilt ftmmmmt^ art alrradf tipnii lti« rnwtrd s tlifti 
Piii*titlr|ift#tii«w ftiiiit l« tteali with M ttiiltrialft nf pfhUnrp PnpfiP 
itin mw diidgp I llml. a JtiilgniPtil iwil flwtn niMtii iimli rk4»firr« 
nnliiinr PIngal wir aliwliil# iittlllUti, tlitff ii« Wiiii nf |iii|%« 

dinitnii iflmt wttnii iwll Jii#tii»iil art* Ik" tkwf 

pf lirrt appiftil U |irnliitill»l ». PI tif iIip Ckwk in *»t4rr » iriftl 
Imi k Innittfl hf a, 6«1ft nf tli« in ikrliin ll|r rtp|*r«l 

lliwti Itii nf littninp m% tfln rnnnril | liiai wlt#rn fnriliri 
flififtiinci In lin Irtrtli nr #ti4itliii*«l #f Wntir# Ii ill im tainti* tlin 1 ** 41 * 1 
ill ippiii to twnP In tat in lita firnfinliiiw i4 fnl4, 

tiiul fnlH tif ilits ik4f| 1*111 ©r4«r « itrw trtol i itnit tnrii winni 

limrn liiw btifti wi Irrtiilartif m ttot pri ©f llii fir^it i win m iurriv > 






lii|' or rt jootiii!.', rvi<h‘iic(‘, tlu* provlsioius of B7S of ^lu* <’ivil Pro- 
<’('<iuro Podo and 1 (57 of Iho Kvidc>n(M‘ Act jd-ohibit the rt'vcrsal of 
31 <hH*rcc and t he riMiuuH* of a cuKO for new trial) utilesH th<i irregu- 
larity {iirectH tlic toeritK of tlu? ease or the jurisdiction of tlio Court, 

Jaifram //{H v. IVur titi Lnl and Af£ni*un*Hism i^n/aa* w Al All 
ilis.soiited fioin, 

P(r 'r\uuoi,t*, that, iit ndVrence to the Ktill Couch, the only 
ttud tin’s which <'i\n Icj^ally he attended to are the canes referriah jnul 
d Ih not c oopetent for the KuU Ihnieh U> review tn* pronmnuu; jttdi- 
cinl opinions upon iln‘ ('ourtV judgnunit in ciiHOs wltieh have been 
thtally decided and not made the snhjcct of rtd'erence* Jayram Dan 
V. y (train JaU and a/t-aavsu Hvtjam V“# Al All followed and 

e.\plained* 

Jadu Kai e, K^utii^.ak Husain #** **) »** I7CI 

CIVIL PHOOKDiniH (MDIC, s . of dtwe-- of 
deerrif — to iHdktiti/ of umffofnient St'v I)(H*rce, tmtciulnu nfe of, 

* XVof }5B77> A’c/i* ii) Nik i7B. Sm 

g, 

— * Sm Execution of deerec, 4. 

230 — Mratnuy of ** profihtt Under s. 230 of tlie 

(;ivil rnicedniv Code, after a d(‘eree is twelve years old, there is a 
prohiintion against its htnuK executed more titan <me<‘, Ac., an at)pli- 
tnvticn for exeentunt should md. h(‘ grante<i if a previous applicatiou 
luts hetm allowetl ttnder tin' pisnid-niH of that Ht'etituj, 

The mere {thug td'jt pt'titmn with tlte result that tlie aptdicjdion 
Oimtsunt'd tn it is suUHetincuily sta ucU tdV, is not ** granling'' an 3>p)>li- 
c.Htum within the tneatimg of s, 25*d ol the Uode, and as. 245, 2{,s, auil 
2ll> slnov thsd there is a broad distinettua hetwinnt admit litm an appli* 
enti-«n for the purpose ot Is'^uing tndlee to the other i-ide atnl of 
hearing the ohjections that, ttrny he urgediUnd n deelHiimtd* the Court 
a» provided in H. 2 ill. 

tn IHfift a deeree wna passtal for n mun of inoio'y payable' try 
yearly iuatJtlinenta for a pt'riod of slxteerr yt'ars, Down to N'areh, 
tH7Tjv»rlonH atmjtmfrt wc»'e p dd on aeemnrt of the thanne. In t.irat 
month an {gudienlion wjts made for exeendon of the deens*) the rcMutt 
tudrrg atJ nmuigerntMit for liqrridation of the an ount tlrcii thio, whi<‘h 
was cot)ilrn'ed by the A geeoud applicatimr f<rr exeentiou 

was made <ur Ur(‘ hth Mareh, 18HL the deerer* theti hidug mor<‘ tjian 
twelve years (dd All lh?rt was done with refererree tof this appliea* 
t ion was that mdiee to appt'ar was issued to the Judgurentnhddor’a 
represetit^Urvt'*-, and suh?<e(inently a petiliuir wan filed notifying tlraf 
an urraitgement had Is'en <tlVet.ed, under which a eertain sum had 
Ih'cu paid hy <*ne of the said reprcaentatlveH in sat iafaet ion of the 
chdtrr srgatnst him, and tlnd the other had agreed to pay the h.dnnee 
by yearly inHtfdinents. Upon tluju the application for exccuti<nj was 
struck otth (hi th<‘ 5ih Maredg IhhXJh another applieation for execu- 
tion wna made, notiee to appear waa issued, and after this notice a 
petition was put in intimating that an arrangement had lus'u come to, 
and praying that extH'utinn migiit hO postponed, wheienpon the 
applieiition ' was Btruek oil. Again, on the *11 st March, 1884, the 
di’Cro'' “holder applied once nmre for execution of the deeree. 

/Ir/d tlnit neither the previous applieation of the Jtth March, 

IHHL har that of the Hlh March) 1888, could properly be said to ha\‘o 
been **grante(b^ within the meanirig of a, 280 of thii Chll Ilfocetiurti 
(tode, and) under tlieMC elrfluriiatanee^ the deoree, though twelve 
yi'arti old ami ttpwafds, wan not barred hy that icctloJii ajad the itppli# 
imiiiin for exemdlou shmdd b« allowed# 

Uaraga ICuar t* IJhagwan %m *.*» ##« SOI 

— old d0crM0>^f^xmiiion of (/rrfce--- 

e/ yrutHtidf \ A doerue passed in April* {H72i as kept 
ujlvo by vaiieun ipidlciilimm fur rn'cnfiott up to 1888, In Uchuniry 




mmuAh thtmx. 


fi!!4 iN'fi'inlirr i i fli«l vm? lli^^ 

|iti |rrmj«4ii#4 'll ill** ii«i Inlttsi 

ii|ni4‘k «4l‘ lUJlniiii t»iiy iipiii' l*rili|i iiini* r lin^ hi 

^ I I, f i|« hlrr fi-f r\i IIh’ 

nyyllriMtiii till- tli«t. liiiisl** iift<*t tin* tlri’tip Ii?i I in t'ftiiw* 

niti iiH<i lirlun iiiailt* willilit llimt* i-wm fipi« tin? |»f4i^lpg mI lln^ 

i4lil tlli 

^hIhI itli! llil^ mwi llP Pi'lprltiiirAl ill nrrnf 

liiii '• f llif» h«li HriiCii it* t* III* 

Ahm^id f H^idy i!i#ftiiitfil tfpili U^n i. Him ih*i 

f iitiHi'fii hk 

ihf J,* iiifil fl*»* |*rrfi<4H l<«ii 

lnlliiili'4 hy iiii» «|t|ihrilip»i« i*i <iinl 

|i|'ftlilllAlif4 ill |lifW»» ii|i|!(li« ullnli* iil'llH pltflirk **lf| ll P-**t||4 11^4 l«‘ »iikl 

lliiil till* ii|ii-llf»iitimi« ^ ilw ^ «if » 14 * 

lliii €iUI l*raw4Mri» Ck4i\ f . Ih^ tt'fifitil 

t4l, 

llfjiitfiilliiiir IK Hum Ikiyuf *« »,i fiSlI 

CIV If* M |I 4li Cl n* ;!:?!» - mf |r ?«¥ ifitr** 4»| 

# 4 ****' »i #**l*»»*' #1* III*# 

’Hir ti iliM*irp ll slii* Iftlli JiilK l?l|ii ii|»|iiiw| hir 

rxw«iii»»ti tiHWif lii«» Ptii Frbriliiyi |ifi!flii»4 i|«|4h‘iiiiiii 

lltiil tliiit I till ti|*|«llwillriti mm ti«t l4.irr^4 kf *, »i1f| 

tif lilt* h*!* 

kiwwl* iji4mt k t |l»* f 

Hiiiirif »ii4 Hft^Pn^ik I#w4ii t, in, 

wiii0mi W ^iidkn MiUtm iiii4 illimifiirl ifmii |,y 

M 4i 

Ttf J» II 10 Hil*-' III' |ff<lii# ilitl i lliiiiinl 

IVIIS * Illy kf givi’ll In Kr*?rH4| l*nril# III II liir* 

jiiPSiCli’* ^iirli Mil* ilfViriV* In Hm 

lirnvinn It* » SllHiif lilt? <4 til Vfirt'i iliiftf Tmli* fiiii»t ti*il !♦« wMiiilitt#4 
it vf»f I liiii»fl t«i wirli ilwirta ii« w*nil4 l»ii littwl pm I lit 4mp iif »|i# 

C\n|ii »iiiiiii«: liilii h rrt‘i liiiMiiwIi m tm trnmm h^t mi rt^lilrillit till* 
tlitnlliiitif «f lltfwt W«r4i In* fiiiiinl in Hit 1%*!^ iif b |iy 

till IrgUtiUitp |p4l«y wliitik rlmwrw #iipIi i# ilii« |iri‘fii*ii in i|i<w* 
film 1 * 1 1 * Imml. Tiili |i li**y k In |»frif»*iil 11 miiltlpii ilkiiifliisitM* %4 
III umiwfiiriirp Ilf imw itiiltkiiPtt I k*il tl Ipi I♦tynli4 
lifi tljipi fiiiil III rptitu Hiliii «if rywiili*^ #lili4i l«ti ftlitmly 

fXliiitnl titfnrt iIm* tirw 4rl unmw iniii Ppmiltiii, *iiii tililnninli ilip 
l4i||blitCttrtt fii4y irflf© m r^iiitilir*, ll »« i#iily titi ky 

WPtilt t«i Cliti 

Ito f* ifta Ptii *i #»• w, I1»*i 

»*«^*»*^ , •* fm mmwik§ 

IVnetiliM ihnk, 0 $, tii, 81i* Ttw |♦rll¥l•|l4w tif t 2|l 

ClftI l*riie«dtifp Ocii« fifulilliii ttni tinljr i inii 

|mt4lw«itil Ihidf Imt «!«#* i»ll li| i |i«riy nr |||^ 

igiiiwl n ttimltmif m m •§!# In tmpiiiiPii nf ilit* 
ilttritn iliHiItJsitl tif wlikffc ii teititftilttii ft ^nwlliiti lini' 

|wrly fttkif trnmim liitprlltitf tWr 

III ilit 4ti«l«rgf| ttr nl Hit 

A wbiJi« iiid l#vii iwtil ii$ 

ttimtillwt pf t dftrtti f«ir ittiwiy, i^il il» Mitilwatr kir nf 

%\m nil tilt MttMftd Hiii ikt i»ii »f In 

ttwutliin «f ilt©Hv mm llltpl tttd f till, in mimnmiUm ut 

ik« iifrtflukiiw tif ll t»f 4ofc XII n# Itil CM.*W» Ik lltiii Am). 

ikU III Hit lull itiieti ik«t H# quMm iiif iilttil in lii»* $*iii 
mnni tli# mmm mimrni lait mill m ®f lli« Uitil ikimMm Vmtiu 
dtlcrmiitftWn titlf ^ Hit dwrtr, 


CIUNERAI. mmx. 


mxin ' 

r^gc. 


aiHl thife thi iliit wai iljiftfort not maintaloablo# Natain t. Fumn 
wforrod to. 

Basti Ram ». Fatta, y«a ' * iti i«l 146 

FiioOBMiEi mm, n. Prmdur$ adi, «. 

Qm$Hm /or (ImPi of 

Tho dforto-hokkri nnd«3r « tiooroo lot onforoement of 
litin again«« ilm ^amlndAfi righta and Intowita of Jf, ap|>llod iotmmvi** 
lion by fttmohmint and «alo of oof tain tlmroa, ono ol wbioh wan wootd- 
n\ in llm Mtwn/ In felio name of M and two othora in tbo namo of /f| 

Ilia Inotbm widow. Tim ahar^» bavtng boon atfcaebod* tbo jadgmont* 
doblot dkdi and %h bla Imotbofi ond £* hla ion, worn anbatltntoa a» hi« 
ro|iWi#ntat!toft* In oacoootlon of tbo dooroo, only tM »lmm wbloli had 
»mod rooofdod in tbo name of tho deooittd jndgmont-dobtor,: and 
which waa in fioaioawlon of J and £» aa bin roproaontatlToa, wai told ; 
and tho docreodioldor tlmn applied for mU of the othofiharea which 
had hoan attached. To th!» M ohjaoM wider s, Ml of the Oiril 
Rrootdtiro Code, claiming to ho iht owner of the tharoi in ^nostiom 
Bofort th® hearbf of her objection she dlod| imd £ applied to ImTO 
his mme hroof hi upon the rtoofd in her ptaeo for too ptirpoge of 
itspporling too ob|fmfon». An ordor haying boon patitd dlsallowinf 
Ihi ohjnotloni which had Immt dlod by JL appealed to the MffS 
Court. A prolimiiuiry objection waa taken on behalf of tho (ioercc- 
bolder to too hearing of the appeal, on tho ground that as iho first 
Cottrt*i order related to claim, m too heir of B, to hate lha sharei ■ 
©ntorod In her namo rohmsed from attachmenti it mu«t ho regarded 
m pmmd tmder i* iSl of Iho Olfll Froctdnro Oodo, and m oonchwive, 
itibjoci to i/# bringing a iiiU to oitabliiih hk right* On the other ildo 
It mn oottlended that L, Wng the repreiMtotitci of tho deeeaaed 
Jm!gineiih»d#btor tho irul Courts order mail ht regarded m passed 
imder a, 144 of too Code, and tho appml would thorotori lie# 

BpM ilmi the prtllMlnary objeollma mmt promii, and the irst 
^«rCi ordtr mint ho regarded as paistd under «* S8l and not nnder 
i# III of tot Ood% inaimiseh as otalmi whieh wm rejtofctd by it, was 
nothing moft than to oomo in as Bk rtproientatif o for tho purpose 
ol anpiHirtlng liet ohjeottoni i and It was in right ol a third person, 
whoit intirist tm awtrtid to hart patiieci to him, that he prayed admis- 
sion to the nrowdlngs* and tol« oharaetor was wlmlly dliilncl from 
that h§ ilkd m the Itgal rtpreionlatifeof hla dteeaitif father, Bceattsa 
A hapmmeclf for the purpose of tho og^nflon-prooeoding* to bo hit 
fatoers legal re prosontatifo, and to bt Ifablo lo satisfy Ine deoreo to 
too eietcnt of any asseti whfoli might hay# oomi to hfi hands, it did 
not follow that any rithis olalintd by him through a third perion 
nimt lit^ dealt with, anii could only be dealt with, between him and too 
^lecraiwholdtr In toe oxeeution-procendings, 

WitM Aii T* Jum$m, Mm Ohu!f$m y. Bmum Baer, BUa M»m r* 
Mkaamm Bm, Sh^i^kar hm % Amir //older, Naik M&l Bm r. i''a* 
jmmd iMmin and Banal Aal Man r* 8mM Bkmm Bi$WM$ referred 
to, ■ 

fighof i M t. Oamrl Sfthftf i,* !#♦ 0M 

$m* sm Act xm nf Mio, «* nm* 

®*wtilon of iicret I* > ♦ 

t,.*-**,.*^ I, $m i. ill, ♦ 

S7MIS* Bm i, ill, 

lal# Bmri s/ mmm Ai mmr % 

B mi B held i$mm ifaittst M and foc»k out 
oxmuMoii ol thettt, and lie judgmintoiebtof^ property was attaehed, 
but no sale took place# TIi judgmenl-dtbtor paid into Court the 
mm of Hi, l|SII6 on aceoiiit of iiorett ' 

54 ^ • 




CliKEEIt 


liiiJ w4« inHtllr4 h* tin' «'»r I Mini 

Uv !lir imltt.mu* .l.'M.-r. m-i it rniil.l l-r rr;f.u.,. .l 

llio %mMf ». h! Ilio ill il 

I’fii.Wlitrii ft* H IVHIM not In'* wiH «Hsit tiirr^i ti 

irftlil^lioil llic|itci|i«riy Pf Iti^* JlliIgPifflU ilrlilof. 

CHipl 1 >aI »V *•« *** 


t«* sill Bttt ICufCiilkli 2, 

-^,1. BIfl. .%r *.244. 

« Si II* ll» Unit. wlllnlrftWftt , „ 


't»u> .leflMllion t.( •' a«-.'rM'' ti» •. 3 of Uif l »»iS I't... nt.iia i«rwm 
tliikl whfffl liin j*f”®®*‘'**’** "I *'*•' *'”•*'* ttimllt' «iii*!M«'» u* ti<*' »«•', 
%o l«im »* It ri omin* up"" ft i« « " ***‘*'^‘'f* , . 

Milhv il>* I'li'l «•'««’>' •« "ttipr p«»*r.l Morttr », ShS i (« 

C*hil l*ma*4«rr t'mifs ft illit tnf fullwro py ihf^ |titii«l If 

tp fl>riit*i|i foi W mdrffih wft* lliP ilwfi'P ill llii» ««», 

iifiil »|j|wiil‘iMo fi'i mol sspt f *• ^'**«^** 

tiy lilt? liiijH iJoiisl liiolrr # of I In,-* ito’lf. 

*1. li... WilUiini* 1 - h III! 




* , i, fi«l» Sm % Mt* AfWlfillPii I. 

iip* ^0i> AfWirftilPii I. 
• « HU. ArWItilMi I, 

rill. « f»*il. 


i. IrJ l\uk, I. r.yj .Vf>» 

Arlfllrulliiit I* ^ I * 

, n . f> <1 1 ««• ♦iwMl'.l tkf 

MmnI % VmrL Uinlof »■ H’il i4 tlnf? lINil l*ro*’w|«t» r«wl*n lti« 
fttli* thill H'l umiii*! pImU tii fiilhl wiIpii# *' m«iW *' ikIiIiIh iIi«' 

li| tho i* to ft full’ tli»i III*' mi 4t(l ini*i*l li'-i 

o iilrtl¥jtfris4‘* wilhtn Ihni ppnmL 

Il|j4ifi ft ft fiifwwo iti ilin ftfhlirftlirtft tif itiffp |«<i«oiii, tlw i 

thfti Iht* ft»‘#if4 iiiiitlft hy ihriti ^Ii*iil4 ii»* lll<*4 nil lli« ItHh 
||ii|itiwihi*'i liBli. Tilt? ft'tin WftI th^4 uii Itwl 

i4giipil hf Ilf ihp ftrWtffttiifft m% tiiftt wi-l h| lli» llilt*l ftthh 
tmldf fill tli« %^i\% Pfi %thh’h ilay It mm tllpil* Il hii4 hii#n 

pfffwl lilAt llli^ ir|iliihi» 111 Ilif’ timj »ill|r iWf 

IhU IhftI flip ftWfini mm m4 iiiij4» wlllilis lli« wrhnl lit* 4 hy 
flic* Cniitf* witiiln llw mvwiliig i»f i. I'Ji lit flit yitil 
Coilfl, 

lltliftii Iliii 11. ICftliii. llw ■ ... ,,M «* 


^Il9f tkf 

ulkmi % ^ mlm§*M§ im§ hr 

tim tklmr§ i| mmi f§qni$m$^§M *«* S««* f»ll* fil'l 

in mmfimm mUk i»f 

§mr^ Mm/^ tiwi m Tlt« tii«t i^iitiiftift« 4 i« ♦«. twi 

wilt ill nf llic Olfil Tfospiiiri i^nlw* tli»i ilirf» iw m 
mlm of ll@ Owttil i*l«f l^« llw« fur itilt tty nl tlip 
nr l« m inlarflttg wtl lliii» i wiii tlin tii«i« fniii ili^ii ih« 

|!«iirl hw pmmi $, Itt §m^f§mm wlifi ili# r»hiiiii li« 

liiki^ii a* iiiorilliii ft lliil wi nftitii*liin iii liiwn mm nit c-ii. 

Air iiwfttil wlilili fft liivftlltl «♦ ill »f lilt iiitll Pi’iMo4iiio 
Oilfti Hmmimi) m% »^i wIlWii llit piri»*l ftiltiwf?il lif in m4 

iiH ii|iwi wlilni Ito t^ttfi mu wtli m4m'4v.mm 

imm4 111 itxtirtkfirti wiili ««©ti m Iftiwl » ihmwp w 
«llil wi aitanl friiw uliliilt ii# Urn wliti In Itif ftliiii 

At Hi itill lit J^mkmmm /idt f» 

Wimm I© lit mlM% of %m ftWftfi Hi llie |riiiiii4 Itial 

11 wift Uto ^li iibw^ wm ©tl lukti* iIh* 


iaiSKEML INDEX. 


in tiu’ ih'ai (k)urt, Ut.nl hi) wHi not thiroliy o?i(o|»|Hnl fnun nti>hi|f 
liin ohjn.clion Cor thn iUM limti in nppeiii/ us if. wum uni, 

;4it>wn UuU in tho (Jourt; 1 h» whs awrtrc of the? <U't'«?ets or li;id dour 
ntiyihing to luiipiy consent to oxtensfiem of llic linu;. 

,!Vitkl It* lliifi liifim .t« pH hi f.*l. S 

i:iVILl»iU)aKI>nRKC\>l)K* n,UU>^dp!wnL .S^iirAritllrfiitrm ‘2* 

Ih «cnorf/ii«t’€ mtk miHitd>-»^Appfa!, 

Sei i. Sai* 

g, foiS, Arbitration t. 

f»2a, li’JlO— AWmjr uwnrd lu Vmrl-^P&rt'^ 
nmihip^^Aurmmmi i<o ri/cr illspuUn to or/oiro^iVni.J Tho tliroo pjirtlus 
to n lUfod of imrtnorihiiJ aprroad Ihul In nnso of atty di^ptilo or diiiVr- 
tnco, tlui inattor hUouIcI bo roforrod to tho arbitration of iiowono 
olntaon by eaob party to such dlspiito, and tbat in eai^o any Kooh party 
nbould rofugo or fat! to notninato an arbitrjitor, thon the arbitrator 
iwiiwd by tlio ofclior party ahonid nomiimlo atmther arbllralor* 
iiihI the two slnniUI no»iimte a third parion as iimplro. Certain dif^ 
feroiioas having atiion among the threa partnerst two of thorn calloc! 
upon the locecntors of the third to nominate an iirbltmlor iimior the 
lerma of the deed, but they refused to do no. The first mrntlonod 
partners then nominated an" arbitrator, wim in hm turn lunninateii 
another^ and thoHe hiudiig appointed an umpire, made an award. One 
of Uie partners at wimse matunee the mutter in di..pu(e \uul iau n 
referred to nrbitt‘nii<»n prt‘ues»tHl au nj'jdieaiien junjer r, «>t ilte 
Civil Proeednre Code praying that the nuurd might he tiled in t^>nrl. 

TTii application \vuu opposed ll»y the ex« <‘i}livju «»f tite iJdrd j. mines', 
who appeared atid Isnlgett verified tunitjons dindouing grnumlM uf 
nhjeetitnt wiltiin the meaning of h‘iO or h’,*t of the t,-ud«'. 

//«ifd t!\Ht tlm w'ortl *^|ou'tieH*‘ as umshI in ;e„*r, <4hoold nof, he 
confined to permom who nrt^ juiiodly lud'ore Urn arhitnauiH; that it 
pemma by an agreement have nttdertakeii betwu'en tin itmelveH Umt, 
m the oTtmt of a oortatn state of things happening, a particular pro* 
cednro shall be folio wt?d which, nuder one slato «d’ oiraiimfitanees, 
fiiay b© adopicd in invitumt they should, for the purposes of h, feih, 
be regarded Si parties to Umt arbitral ion ; and that Ihore was sullh 
ownt reason to show that the defendants in the preaihst ease went 
primi fmi« boiind by the arbitralioii* so as tti Inlrtg them wltliln iho 
terms of s, 525 as parties tberclo, who ahmikl be called on to n\ww 
Cfiusti why ttio award ihmild not bo fikd* Wiiimx %\ and if# 

md flrl/srriitohia rc^forred to, 

i/dfi also tlmtss, 525 and 52tl of th© Codo» read togothor, meim 
that iho party comlim forward to oppose tha ilinf of the award, 
intwt show ennse, that is, must ostablish by argument or proof* or 
both, fiiisoimble grtmfuls to warrant tha Court in arriving sfc Ilia con- 
eUtohni that the award is open to any ol tlie objecUonn nunttlutuMl 
In «, 520 or «* 521, find It Is’nol fiufllchmt, when It la ioughi to inalia 
tho award a rule (d Court, for th« dofeakd party lo mim and merely 
say upoo ^ veritlcd petition that this or that ground referred to in 
ss* 520 and 521 oxlifed against tho filing, Srre Ham r. 

ikmfmndimti ChmditrM md €hQmdbrmr 0 v. Prmumm* Naik 

CJAowd^ry dlSHcmtod from, liwl/a v# Uasmi ikthadur Bimjih* 
imud&imf V. iMndi^iUr and Vhmdfiry Mum«a ihumin Hmh^un* 
mmti. referred ten . 

^ ' ' ' ' * *' i( ' ' ^ 

, Jones iJ, Itodgurd #•. *•• « ... 3« 

, >. 636. S«« Sttlt fof aeokrutiott Uwt iiu,» 
i.prly iw v o/,f, . « 

— : »*. 540. Sm l&*|wr<# deoMo-S. 

, wi, 640. 6,8 (8). S*« Olvil Crocednro Cede, 

m. mi. 103, li»7. , 

**-«««-«***», *^^ «*. . 510, gliw^irirghoao/ uwrm fopiiail larrty* 

livccatlou oC di'crce 5» 
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mwmki tmm. 



civti* iniocinuiiE omm, «* m%i hn uppmi, Mmm% tt mikf i«t« 

Ivtii wJc’Oltni by ltit> fti^prlluto i'nttrl iiiwlit i** Sli t>f Ilk’ Cti4«» «f 

itpm ffillitrc by ilit »|i|»r*Ufittfe l«i fyriikli ««iniflly ikiimiMl- 
i>il wiiilw th^l »wikiii| *i«y lie mt nwflkietit grimiti!#, iii liw 

Tb<» llkli tJetin liiyltti ipffftrc^fiily mt %pp^M m tliftiiflii 

ftfkr re|«e.ll<iti of tl mtlm lie uliove iwllciei n iHslIWen lemtertiii 
»te«rtly to lie nmcitiiil mA ftikliif tif ilw 

mm tiel eiilfftoliwbli ^iicl «tol4 mi k§ i#l4 by 

th«» Jiiillelnl OttWmittoti llial*r«tomileti mm wltliln llie ileeri^i ilii* 
rroiton tieil timi ibert wtre greiiiidii tor li^ «|ieii ll» »|»pilwil*i flf • 
lug itetirliy wliblu itoIi lime m li» 0»ut% miilil ii» 

Jialffael iliib f. Dmhi Bingh t»t #♦* 

f«ir 

rr-flriliiiiitifew.J le nn ii|»pe«l befure eii efiiielliito Cewri, ilit» iii'|»elbiiil 
tiid wU altonii bi pemiij «»r by fibmdli’r, Ibe Ckeirli liwt#«iii *if dl«* 
iiikibrn *be tpiml torikf*ii*|i|lrlr4 utiii dlimkw4 llii|wni Ibe itwrlli. 
Byl»ef|Heotlyi the w|i|wllfail upeliwt to Ilk CmifU iiiiitor i, f4S »l 
llw Civil rr«eilnnt Cii*k% In riMi4mll IN« et|il»lnliiji Iwf 

nb^iikt wtieti liitt fkmml mm enllt^l mu tot Itmiiii* Hie itoiiri 
rejtetoil ibi ipflloweei m lb# gtmM ilni ilw iptn^l IiaiI Iwh 
. ttoiiiM on Ibi intrllti 'itoil tmmmn toi b#§o rtooroml for 
mitiol wliteb ilior« wort m uppMoisI froitiiii for i#Utoi iilifu, 

MiM llial tlii Cottri •lioobl Imvt iiiiiilanti ilit ooptal torclftoiili, 
am! is mm iltoial to Iry il on ilio moibo, iiii4 ilio Joilimifiii 

0 tmllliyi ibe ttlultooi of wbltb mm m bar to ibo re-ailtnii** 
»foti m llii a|»poa|» 

Slkbmli Halim t. MatiiiWftr ICIina , *#♦ »*. 

*^ *'*«» *~ », Bll§, Sm imrm, 

m mm mmm wmmmmm mm m m mmmrnn, ||||| If II Iff 

o/pwl«3 Wiaro an t|»pfaS w«a upon llm ill lii» 

tiltii#®lf malf bolofi ilte boarliif --IfW iballtio ttiiwiwb 
oolii wim lm4 bird oSijaolbaa to tlio tlwrii of tlir Ctoorl of ftwl 
Ittitaiwe imtiar a. ^01 of Itii Civil l*r*^o4ltiro Cmloi liml iitioialni lo 
hmu Sboir objfoliooi ImariS, iiotoiCifiton.lioi Uw likiiiliml «if llw 
oppa!. ihmmm Pumk Nmnk If-f v» Wmrnu oiol €V* mol MpmH 
Juifmnsfh v* Th (Vllfr#*# iknmm ittrffdl to* 

Miktob lto| 0* Ummt Jill 

««*,****^ rn rn^mm m m 

», Wl— 4«f | Of Ilf f| f, ||. llllt JO I*iW l»* 


Jbieiiism $i ^mm * 


- lifffif #f # 

hu jmid liww 'lWf« 


for prt.t»plloii #«• pimaid eomlilloot iljr it|»ti mympiii hy llt^ iloorr#* 
W»rol ito# to Jrty, 1110 , liio pktoliff |»«|il ikU ai»oi*tii 

Into OottWi and It ww ilrawii ool by Ik# detottilmii In Aofiwi, 
MoAtiwblit|ltt Ittlf, nil, III® tllik Ootttt Itt wiiitl uppmt rtlioil tim 


altoweiS tbe tiriio tlwtlM mpf»mslof liit nuitii < 
' wilkoot pyiiig it tml tlit fir prt-amption 



mnmih mmm. 




the rosttlt of iho appeal, and In Deetnibor, 1884 reaiovod tho appU- 
oation temporarily from tho ** ponding*' Hat# In B'obrnary, 1885, tho 
plaintii! applied for rosiitutlou of tho amonttt dopoaited, asking for 
attaohmont and «ato of property belonging to tho dofondant* This 
lipplioafcion was dl.smis»od as barred by limitation. 

iinld that this application was only a rovlral of tho application of 
May, 1888, which was within timo. 

lidd also that tho plaintiff was, In tho ionao of »» 580 of tho Civil 
I'rocednro Code, ^ a party entitled to a bonoftt by w«y of rcstitutiitn 
under tho decree** of tho High Court of July, 1881 i that it was a 
necMiary incident of that decree that he wa» entitled to rentituiion 
of the snm which he had paid as the snfttoient price tmder the deeri e 
of the lower appellate Court | that he was competent under g, 588 to 
ttiove tho local Court to excoute the appellate decree in this respect 
In his favour ^‘according to the rules presorihtd for the execution of 
decree in isuUsi’* that he did this in May, 1888| by an application made 
according to law in the proper Court in the aonse of art. 179 of the 
Limitation Aot | and tliat nis present applioatto to the same olfeoi 
being wlthiu three yean from that applloation was within thne, 

Mand Bam e. BIta Bam •** 

~ i, 684. decree S. ■ 

— , e, 588 (SS). Sm Kes-Judicata* ■ 

* «. OiO— IViO// Ummit itcrm^MwwuHm for e&nis^ 

<^f^*forih$ im& Under the lust 

psrai^rapU of a. OiUof tho Civil X'rocoduro Code, the atnount payable 
most bo estimated at the rate of exchange** for the time being fixed 
by the Bccrctary of l8uto for india in Council,^* and the wortin fur 
tun time being** moan tho year in which the amount l» roalissed or paid or 
ixecudoii taken out, and not the year in which the decree was passed. 
The decrct-hcdders, under a decree passed by Ikr Majtmty in 
Couuollt having taken out exeoallon for a sum of 4119-11 under », 
dlO of thi Civil Hroeedure Oodo— that, the rat# of exchange biliig 
ixtd yearly by the BiHiretary of Btate for India In Counoili the rate ol 
ixohange on the date of the application for exeoulion was the proper 
rate ol exolmnic iht dtcrcc-holders wort entilltd to. 


Taram Bukh n. Bam Layal 


dlellos^*******Ilf«pal*^y*^** M^tariai frr«pslartip,**J A suit was iiiwL 
luted in the Court of a Munsif to reoower^ from the defeedants a 
ium of lii* 49 , being the amount due under m bond and which tlw 
plalnlllf alleged had been recovered on her account by ohe of the 
Sefendaati from tho obligor. The Munslli being of opfalon that the 
dftemlnation of the plamtlffi's right to the bond Involved the ^ues*. 
iloa of her heirship to tho estate of a certain doooased .periou, and 
that oonifqueatly the case before him raised a question aifecting iho 
title to property excooding li«* 1,000 in value, held that he had no 
Jurlidletlon to entoricJin the suit and accordingly returned tho 
plaint for presentation to the proper Court under s. 57 of the Civil 
Hrocedure ^de* 

|leld| by the full Bench that the Minsif had acted upon an 
irrancoui view, as the only subj,mi-matter of the suit was the Its, 49 1 - 
that hi hM eoiiicquintly failed to oxcreisc a Juriidlcllon vested in 
him, and the High Court was Ihertfori oompeiont to r%vl«c his 
order under *t m% of the Civil froccdure Code, • 

Thi riittll ot /l«<f ihmm v . Bkm Buk$h Smgh mi Mm 
T. Jim i« that the quoitioiw to which «. 8tt of ih# Cirfl f row*^ 
duriCodcapplliiar«QttitttottSof Jufisdiallou only. The meaning 
of ilm diclstou of the f rlvy Oouncfl in th# farmer ewo is that, if 
thi Court has JurWIetlon 10 heat and dtlermint a luitiift has jwrli-* 
dloiitiu to hear and dotarmino all questions which arise in it, elUicr 
ol fact 01 law, and that the High Court has no Jurisdktlou undir 
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H iVli t«’' ltl0 ♦'rtrrrctiir- « i*a ilit' l;iw. i^r 

I'if U** »« (‘Iffa I limit I'liril tills f'< 

|♦r^fvl♦!t'^l, ifrt I’^it mirnflsum nt Imlli kitt<N in fIttiU, 

Tff iiml Tvfiii ‘1 (<>) «ti»l (A) «f #. 

f«|'rrlf,Tk»il uroiimN wi wkluli i% Oip IIikIi 

CMitfll wtilimlf wliiil ilTi n^tprn l« in llii win'4 ** i“ llmi U 

f.i fin.vi tii wlirre til# Ctmirl Imlitw tm*, In ilm *4 lit 

JiM'la*<kll«ti|Wtie la » ilwlulmi wlili4i k minHmf In wiiw $|wif|i%| 
liiw fir iWftifti ItAvllig th© kw, nr fAlir4 in ili4t?r«tiiim ««iiiii 

iimiwiAl Iwmi Ilf kww map*, C’ltfiAii (r) nf »t W4 tli^ 

tiiranirii nf til# Wfifclii ^kiiilwkl In «, mmw 

inttlwklirriWlAflfy In whkit ii»jr p mlhl^ lim-n |»m- 

iltifittl errnf «ir ilnfitit Its tli# tlwiilnss nf tlw t?4i6 n|iiiii ilm iiitiiit«» * 

Afiiili’l Mmhi^mmml v, %i4 iimain r«iftrr«l lo, 

« ' ■ . ' ■ 

Ikilimi liiiAf DIsstt la# ««» i«« t** II t 

iii^^ pnmifi pf 

pf tk tkmi ^ Ckil t^rpmlnrt fWli #. SPil 

— Jf?* F* .»r^. II, 1st itf IS ifiH’rri’ fur 

of imnnm'nhlii |sro|srrly t»fs#«#4 In isri, it 
tin irt lit rrf#ri»ssr# |<> a |Sitrfi'is» i4 llii* ami 

In U win* llswlly iSmi tin* tlimr## Wit^ ilrtwlir# In IH 

nf lit# |tr#p’riy, ami l.ls«r#f«sr# iti#i|sAl4f nl smi'ctiilms. 

In Maif, t'is ApitlbAllnis l»| IH# <kf ^f*is4sa|ikr»llifs t*siiSfl |mM#4 
its wcirr lit# Ilit astsrmlwriil. Ittfliii ri»Crr#i»f# In 

an arlllimttilwil i*rf#r. Ttw Jisilitispi»t“»li4ii*»r a|i|i|l#4 m ilsi» Ifigls 
Oourl fttr Wflilmi nf llik tinlrfi tsts tlm a!r*nittiifi finii ili«* timtntiliiiinif 
of t4i# fltTfoo Wfw kirmlliy ati4 ik^t IN# ilivrrp iliiolf 

twing isarrrtl liy Umliattiin an*! flrmlly |»rnni>ntfrr4 it* Iw lstra|»ftlil« tif 
rtiimtllnn, tins Oiiits'i. tv.i'l a^hfii in\v»mil In in aitsmiilliig 

il. 

iifiJ ilnifc til# ajs|ilio-itlntt f *r rin'‘l«intt fiui®l li# fojritirik 

IVr Otnsrmtnt, 4., ilsat Ihf* High r«nift h»»«l mi n iirnr In rtiloffilii 
tlio ii|i|iliniitinn iitt4#r a. tl'i'J nf Hm Ihril t*fna#4iirn Tn.lr, wllli wfof. 
ittiOi to III# tirtnahsii of Ih# l*Hfy 1‘ntinr'il In Amif ihnmsi f* 

Mr« iMh*k Hkijh ami nf ill# tliitH4i Its ilnd^mi ICttr ir, ikm 

Hull ainl tnrilit?r ilwl isi^nti thn (mt$ alsitwl ttm Cmtrl ttitgiii smi 
til Inforfnrts. 

IVr Mitiitnno, J** tliai Ihit tknri tvaa fi«l froiis tiiiof- 

iainliif Ihf apfillnatiwi f*ir rnvlainn tin*lt*r a* ilii’i of iti« Cit It l*fne#4tirii 
Cmto* 4#)*> iittmm fChtm tfi Hk 0 n H&tkknk ilmhmi #«wr ¥. 

|iii« H###» |if#i v. Ifiti «'» 

Hnii sr* Jim, I ll«r IViiiml 4li ^roforroit in, iikifmmni 

V, ' Jrt^nitimf and d^*n Bsid kkkitp 

tliiwwtloA frniih 

Til® #f lliit l«f» ^ Jirliitelloft'* oisi4 Its a ilTiol ii» 

Olfll fftioiilttr# C§^ »«•! »l ^ ♦« llii l#fftttrl»i m |»roti« 

iskry llfiilti of III® poirtip of of to tht o«t« w of iho m 

wWgh Hi® «ii« holoogil# It littpllfii l«s atlilliteu to ^tto^llntw of I Immi 
lliiii Ifcif irwoftot Of abatooft of ® poatti?# anilinriijf nt powor #wii ^ 
fo«4 liy tilt law npn trlbiiOAl* Isi ohim wltloli naiNfy Hi# niitrr 
eottfllliotii ftfirrrA It* In frimiloi Iht ttw I#ti»kiiiro iftf « 

lo ill® iilgis Ckorl powif to liit#rf®t« wllli Hit wili*iii of iiiliorilisitto 
liliititiik In wwf# ilitw It m mm§4f^ tlilwf hf tpfitii nf iitlini- 
wia®, »ml w flirt llictfi# ifllwtfltli li®f« tlitwr ttewlinl m wwiitly 
to fftreli® ttit thHttrlliri Hi® fiowtf «ml tti# |iifkilillwi 
wliittli Ilifi Iaw noiitofi iismsii llitm, opiootkr lli« prttifiiit oforiili* 
tiii iiwli aiitlinrliy, jiiiwtr m%4 Imfit aotoJ tpiiiii » |»iwl« 

lift prnlilhitmn lif iht Igw. €hmk^ t. #k«rtfi «lsl f» 

rt‘ftrrt«l In* 

"'-r'llflililaopr Maiimooii, l*illi«tlii lilt pr©i**iil «i*# tii® Ckitri 
litlot W' ji»riiill®tlii!i ta thlifliHtt Hip tiiplliwilno iitilof i, ski ol tlm 
00# I tliii iiiiMt m iitittilti II i mi ihti to mkltif ilisj mwmlmum 
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Sl« aotion could not l>c regarded aa beyond the Hniita of its legal 
tmwrr and authority, ao m to rciuier It opoa to tho objoctlou o£ the 
cxeioisi' of iuriadlotioii “ ilU'gally or with niatorial irregularity, 
witUiii thi' moaning of a. 022. A»e«s v. SU'phtn, Ooma»«»(f R<W v. 
Mahtrajah ali’wi/er /ioy, ZnAow //osaaia v. bj/etiuii, and (roM 

i’htindrr Wudjtanf V. Oanmt iVurain roferrouto. 

Uiulci’ a tironor inleriitctntiou of the ritcniublo and h. 4 of tlm 
Llndlation Act C^V. of 1877), tho rule of Umltation is confined to the 
Ht «»ulK and iit iuBindtealdo to act* which the Court may or hna to 
imCmC mow! S 20 tho CWll 1 ‘rocoduto tlodo omiK.wom a 
flourt of it» own motion to amend Itn deoiec, and thamoro fact that 
one of tho imrtlrR hai mnda an application anklng the Court to exot- 
ciac that power will not render tho notion of the Oonrt auWectio the 
nScof lUitTtlou. Mbaru r. Hani^m.VithaUanatdan v. &Am.. and 
A'plato VvmtlM ^ Hamammi A^yer referred to. 

Dhan Singh o. Basaut Singh 

rCMMlTMKNT. S«f Criminal Brooedure <Me, as. 428, 486, 489. 

t'ONSIDEEATiON. Set Ifrnudiilant Trantfer, , , , 

ptTT.nwwnii'. Sea Vendor and purohaser 1. 

coirs, SUIT TO BECOVElt, BY WAY OF DAMAGES. &e Vendor 

and pmohaaer 2. „ „ „ 

HMCUUITYFOU. StePraoHoe. 

Heit Kw'c'Ution of dectoo 8. , , . ♦ , , , , 

riOt\tnc t t. HUWAtUI op’TUUST.— A/««frr Amwif cwtfHsCe./ 

L /»«;?/.. trodramim of mr.nmf .r»fr,? inV/Mna.vtrr for .. 

Vwilio mn^-OnUiutu of m.lmimn to Mr^Ht-HighU,/ mutUr lobmlit 

orfafni'S'-'^cf KI.V of 18U0, »*. 406, 409.] When a nwHtrr on. 
tVtut* hU iorvant with nioimy for the pnyment of nn <v»r« ueeount, 
f«!f an MOTunt of which the ilema have never Iwen oheokud or art- 
tiS, and the tmdeaman make* tho aurvant a preamit. and tho trana. 

mumute to a tnxation of tho bill and a reduction of tbo prloo 
bv the aervant, the latter obtalue tho roduotlon for Ida maater'a be- 
K the money in hie baude alway* remaiae the meeter » property, 
ind it ho atmroorlatoe it, ho oommite criminal broaoh of trust. But 
where tho nmetor himeolf hae trtife./ Uio account with tho trndewmm 
C a Uelflo eum and eonda tho eervant with tho money, and tho 
eervant, after making the payment, aoocpW a proHont from the 
trSaman, in that oaeo the eorvant doee not commit mlminnl broaoh 
!■ tnaenmob M the money 1# given to him by a porwn whom Im 

ImUovee « right to gl(e it* though it may b« that, according 

I0 tho itrici wiuliabk dactHnci of th© Oourl of CImoeorj, ^0 i| 
imund to aecoiint to t^ maeter W C-w* I In rl 

QttOiftwlmpwiii n. Im^ad Khm 




CRIM1N.AD I’HOCBDURK CODS, a. 28^ 


Sot Sceeiona Court. 

See Act XhV at 1860, e. 291. 


of 1800 , •■182. 


-,».143. 
- B. 144. 

1 . 196 . 


Set Act XLV of I860, e. 291 
St* Act XLV Of I860, i. 291. 
See Act XLV of 1880,*. 211. 


Act XLV 


619 


120 


- « cia — for d*ftnci-.^IUfu*al ba Ma~ 
mUmm under Vriminai rrumdur^ C»a«, «, ai6— 
LmmoHtd bg Smiom Coari—Crfuiiaol FroeidBro Cai/t, u, 281, 
clri Ui«?rtlm committal of oartaln perione for trial Ijj^re tho 
LiMlom* Oonrt for olfonoe* under the Yonal tode, oa^ of the 
^k, «cr« Sr », 211 of the OrltnlaBl Frooednte Code, gave in 
fwK’uatof the pewon* whom be wtahsd to be »u»u»nod to 
ti»« ((vfdeuco at trial. Oe each of Ihew lleti the namtu){ a 
?« IcuKL^^^ who oHJeotod under e. 216 to heing 

Smouml. on the ground that the enmmooB was dealrod fur vexa- 
Uo^W®»» wly* vetom rcaioimblo gtgwidt for 



mmmkts iiiii., 


ttml §k^f lit ttw wwil4 l!p^ 

Ittti ill# trtTOHiiiiltiii Mtuitlrnt# pftMfil ttnirrlw 

thu ftrkmirrfi to utlUfy liltn lli#l tti«rt mw #roiifi*ffi 

for wllttitff il*# olijteior^ tirlfittioii wm tiiiiltrlui^ liitlot 

httril urgiimi'iit^ on ImiiIi siltltn, |#iii«til m% orilor rtfiisiitif in |p«iio Hit 
wjiiiowtti* Tho otilf iltitil hf III® tor tlii# ontor 

wm llmi feo iho ntmiiitm fer lit# iitt|i|ifiiiitiii to 

tho olijfticir itnimootct wtw IttitiiHoitiii, i* iti« tiftlof, 

ftfiil Iwforo Ih# trki III Ih# Soiwilttiii Oo^ii hmt Imtiifi, ltit» ItoHoiii 
#f)OH ill iftitlltftlioifi ilttl oft iitliiiif of lt»» ptlmmf* paiiwt 
m ottift tllroailtitf ilitt ib« o^iolor uliimM tm iiii!iifiofi#*f lo irlt« 
ifliittit?#* Til# orclfmwigiitrt tto ftii»iii» #04 wm |iiiii#4 Itt tli« 
iiei of tlif! ofejttlor or ©f mf prion ftprtitoiiiif tiliiii iii4 wiitt* 
m% ttoiloii to ^mm btlnp tniitfl In tiloi* Tli# oli|i«iiif 
to Ilii Coort for rttkloti of lli« onltr m ilit froniii iliii ili« 
imiooi Iih4 m jtuli4ltlloii lo ttitlct il« 

iMi thit wli#iiiMigiilriittrtliii»tii«iifii#r i, iliof HtiCrlini* 
oat Froordoro Qmh^ to itiniiiioii « wlltwii iiwlodocl In tti# lint of lit 
teoiiitdi It# loiiit rooonl hln romimii for iiwtii rtftiitt,to4 fooh rtn* 
ioiii totiii iltow iltitl llto ##W#no# of iiioh wilooiii f« not | 

lliifc tfio froiiiol itotoil li^ tlio Moilitrito, mi,, lliil ttw rtniOfm 
iimipioil for fiw to hma Hit otijoolor itiro 

ioiolftolroti 414 not itiow ilwl Itio orkltoo# mm mi toiltfliil | ikm 


|%f SfiAtoif* 4*1 iliil % i4§ ii not ilit oitijr prot liloo of itif 
Criwititl Froofdttri CM® wtilok m » «ln4»# pnwtri 

of Hi® Itto4 §t®wli«4 hf tiliii to lltln tit®, llodof t. mt, Hiontlt lim 


4S1 M tti« Oo4« hf m oi^#r Cfoo«lillii« ummlf of Hi® wmi* «tppoM 

mjwted,'* »«d iin uppIlentJtta for rot Wan of aaott oitlor wim tnmfo to 
th« lilKn Court sawly ntoo month* thertt*ftor,nR iHogroiititi that 
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CotJt', and the High Court waa of opinion tlmt tho eonvictioa not 
fiuafciUnoblo under ihni section, tho Court refused to alter tho dndina% 
under «, 4*2Jl of the Grifuinal Procedure Code, to ft conviction for «omo 
Other offence for which the acousod had not boon chm'god or trkuh 

Qucen-Kmpteaa o* Imdad Khan «»t •«* ««i 

CHIMmAL FHOCKDiniK COPE, m. 436. m^Spp4itm (httri, 
jimrer^ The app«’Uute Cmirt referrcii to in a, 4*id of 

the Criininnl J*roredure Code oinn in an appcsit from n ctntviction, only 
or<ier ati aocuHCd person to he counnifcted for trial when it cousidora 
that tUi fvccuaed ia tr^ahie exel naively by the Ciiurt of Hesaion, 

The meaning of the wmda in a. 4‘J3 0) of the Criminal Fro« 
iiodurt Oodia/*or order him to ho tried hy a Court of competent 
juriadlotitm snhordhnito to such appolhito CoUft, or committed for 
trial,** Is as follows s— I! in an appeal from a etmvictlon the appellate 
Court lindi that tho accused persmif who was triable otdy by a Hagis- 
Irate of the int chrss or by a Court of Session, has, by an ovorMight 
•or under a mliapprehonslon, been tried, eonvieted and sentenced by 
a Maflitrate of the second elass, the appellate Court may in that 
case reverse the finding and ientence, and order the accused to be 
retried by a Magistrate of the first class or by the Court of Session i 
*and, in like manner, when the appellant, who was triable solely by 
the Court of HchhIoii, hns been triedi eonvictid* and sentenced by a 
Magistrate of the first elnsiu the ScHsions Judge, in disposing of the 
appeal, is empuworcnl ta reverse the finding and icntence and to 
order that the aoeused he committed for triaU 

liuocU‘Kmptcis o, Hiikha ,<»• #•« »#» 

******* Catirta pmw$ 

in &pj^-^m§/arm§r€*m* AVe i, 4fiL 

^Il 4 gm Froscoution, withdrawal from, 
m^Sci I #/ 1873,,, #♦. ' 811, 

«/ Mfyiidralit.] in 1874 five out of atjc persons who 
weri named m having cummitttid a murdtr were arrested, and after 
Infinity before a Magistrate w*crn tried hoforu the Cioirt of Hesaion 
ftud convlotod* At the time of thi infitdry boforo the Magistrate 
the sixth aecuMid pirsoB sbwomkd, ft« was recorded by the Msgk- 
*trat«, in ilwlr examination biforc that officer the witnosacs dcp<md 
to thcftbuoomkr having been one of tho participa’afs Jn tlio crirno 
chftrgid against the prlnonori then under trial. In tho Stsilons Court 
Ihi Judge did not record that the ilxfh aoetisod perion hid abtoondtdi 
and tho ovideneo was rt?cordcd agifch»ii tht priioniw thou undol 
trial only. In 1816 the ahseondir was approhondod and irlti bofom 
Iho Court of Sf»stom upon tho charge of murder. At that time moili 
of th© former witnesses weic d«‘iid, and the Hessions Judge, referring 
to s. of the Kvideneo Act, adeditcd hi evidence against the pri- 
soner the depositions given in I H74 lad’oro both tho Miigiitrato and 
the SOittoni Court. He also admitted the dcnoaliicm of a surviving 
witnois, which had been given In 1874 before the Sessions Court, This 
wlmiifu ttow tlso gave evldetme agaiiasl the prisoner. 

MmM that the deposiikms were not admissible in evidencft tmdee 
ft, 88 of fbo Mviderwo Act, the prisoner not hiivfng been a party to 
, iht former proeeedings and not having ihm had aa opportutiiiy of 
«o«i‘'exawlnlitg the wUnesifi* • 

l/fid, Imwevsr, thiil# under tht oiroutnsfcanew, tha dipoiH!on« 
glfciti In 1874 bofor# the oommltilng MaginiriUOi though not thaw 
■ fiftn In the Court of Stiilou, wort admUilblt iu t? idtuof uttdtr s. 
ill of th# Ofiininal Frooaitsrt Cod©# 

Pm* SfiAWiiTt that, under tbi iptw ©lyoumitanoes, iho 
dtpsltlon taken In 1874 of tht aurvlflng witneas was adiuNsIbl© 

' uttdtr 1 . 107 of ibfi Evldoimt Acl m ootfoboratiow of ,hor ovidtiico 
, f l?#a u thf trial ol the f riionor# 

• ,, ■' Ga 


A 


mmMt mmx. 


111 tlir» t^mtn ol ft wiirw'ii 

ilfilinl wlifn pIji' lirfiiiis lh«' Him 

ollli’f r, wiNt m I |Ml liil«i 

* f Iml if ilie iHtiglil ritip d44 m Riltlrtm llic' wit iiw*t lit f xctcilefi 

lili tliiiy* 

Quti'ti-&iii|ir©w #* tilirl Sltifli *.» #«» . ■ *«» 

Afi dHBli i* IS?* *« Cliitirl* 

540. i. tin. 

¥, IVriB XXi Mm kei ILV 

rtU.!-AHI.K HOMiClDK! HOT AMOUNTING TO 

mM^fk $m Mtiinltr l| t« 

BAUOIITElVS 80H. flln4it fjiw i* 10, ■ 

HECIiAEAThHY HECMBE— I #/ IWfi «* II, Sm 

lliiidii Eftw 0, 

krnm-^^ihvmmmm S$$ lilnitt I,iW 

, 11 . 

Art I «»f Wlh i. 

«• liECIlEF. '* X#i t**if il I’mmliirt n. 4l| liwlr («**) Pr«t4iiw 

Cwlf|« tl«l. Ettit, wiiMrswfil *4. 

AMEKIIMEJ^T <4E — lu’rrpfMiii iif f« ittlt*f% «/ 

mmfmimmi^iUwil l*rprmkr« CA^i, •. 100.] Tilt CMirt in n will ii|»ti 
i lifiiiil lilt fikliillff ft ft iltfliitlltift ffftiii flit imiiiiiil 

fttaltiwd til ft fttiiii tuftriiil bjf ft fittliil firti.lncwi thr tliifpittliitit m 
rsf fiftrt'jiiiywtftl fttiil iidmllltfi t«» bt irtftftliii’ by I hr |i|ftliUlff, 

ft|i|tllofitl*ift fey %\w tlttrtt-liobiftr ftisil wiilftiiii ilfltift iIh* 

ifttiiHtitfbltri Uw iJotffi imwd tlir litrtrt. t*tP |*trlltt|| |ti fii;l 

utiilff i. *i(Hl tf ttift ft' It I’rnrwlttrt <Anit% Miiti?»r4 list? mill titnili 

11 f’ii' ft f^mti ul ll«. li'UI'i, 'flit drrrrt»isiiM«»r l»»pli iml tittftliiifi, ftti4 
lilt rfejtrfrtl Uistl iltt ilttrtr mm Imi itipi Iwd 

bnns liiitrtMi. list i’tniri list tlrttin* ilifwlltwttl 

x\w i4>|tHit bill till ihti grussirl lliftl II mm titil iiith n# tnitiitl few itiltr* 
iiliif>tl in Hit «!XrtniiUinHte|i»rtwtPt. 

fMi lli»t tilt tbtrtft m It nrlilimHy mlttinl wim In wills 

111 # jtnbiiiftnt. find tb# Cbtiri tiwi lift ptiwtr tn ftllitr il it# liditl, itnl lb® 
l»roettf*linft mm fiirttii*r lrrt*ir<tlftr. In iii«i it® ntiiit® mm t® iti« 
p|i|W«ltti imrty m rr<|nlft?i! by n. nf ibii ikwii, 

Ift/iliilin tliftt m\wn ft dt^trp*bilt4«f txttiitti lili cl«rw, a |tt%* 
niwHiltliitir ii rtan|n>lrnt In iti«| tiitt !• iwil Iti® aptrt« tif 
llwi t’tinpt fit Ui lit ricrtniliHl, ftiitl ibtntfw® iwil nf | 

iintl tinit lti« In ihiii amift i«tilil fftbi tli# t|isiml4fni 

wlittlstr lit# ib»’m+i wlibh mm ftilirai bthitnl lib lmtk| w»i a f *114 
dtorif# »ikI it ttt li# tttftiilitl, ., 

AMiilllftyil EltM t, Cbitttft ICttftf 


Ft ftitiiiiri CMti i. «9*ii 


MW ft/ if, IIS, f##Clfll 

, Mm ©f iftcfftft I. 




lfXK(’1!'iTt5N OP liRi'UKK—itmrti pr»hlMUiig idf th^ t.wti'athu 

ttf It miMu iiened—LimHaUmt—Aet XV ur 1,?7, lehAl, Mi». IfK, |?».1 
A which WM BWMitd on Oie «U tJ««»ml«>r,IS«l,i« , koH miA 
iltin>ltMtit>fiBit««.l»na oootatncd the tullowintt provi.tMni--*' If 
Ittdimcnt.iicbt 1« f«i {isM wllhln fonr nionthi, IIm d«m««teMw •tMit 


of th, diorM. 



OttNEIlAt I 80 KS. sliil 


'JPoge* 

LimUfttion and not of art, ahould bo nppHetl to iho ca^io ,* 
luui tbo upplicatitmi for oxocntion having bean uiado within thrco 
yoarafrom tho 8th April, I882» when the right to nak for oxecutkni 
aoorued, waa not hnrrod by HniUatlou* 

Thaknr Da« n* 8hadi Lai ,%» ,«« *%, , f»il 

i EXKCtTTlOM Ob' nbX3HBf§— la 
mk m im'mtkrmm in tvhMt i^rnpuHf^ hIuh 
iVai*iidar« C-Wff^ Sill 3Pi J hi a tain of immi»voablo properly In 
oxenation of a doofots tho puirlamation of WDiitivtl that t lie 
decree hoUler hold two ehargea on the property, aggregating about 
H«* 3»h()0* There Wiw, in fact, tmo charge onlyi amonhtiiig to ahout 
. Mm. 800. 

iMti tiitti the error in the proclamation of »alo amounted to »ueh 
an Irregularity In pubilKhlng the aalo and pulling up tho property to 
th© bliklings of the public iw mn»l Im?® materially marred tho fair* 
twi»a of Iht luwitoa and affected tim price, and that the m!o nmnfc 
ihoreforo be set a«ide, m the girouiid of matarlal irrcfularity In pub* 

Hshittg and oondnotlnf It 

Eanjl Mai 0, Bibl Sallo ,,, ■... ' Hi 

a /* of co«la racowrrd % rrrc«- 
A micecH^ful appellant In an appealto tins Hi^di <lourt 
Applied, in i^xceution of hta decree, for n refund of a aum of money 
which he hud paid to the rcopondCnt, by way of eoala \viih intcrcHt 
thcriMU, in exccuton of the lower Couft'a decree. Ho further iipplknl 
for intereafe <m the trefund claimed at the rate of d per cent, 
per annum, dbe reapimdent objected to paying hdefeat on the rcTutid, 

IMd that tho appellant w»'w cmitlod to the interotl claimed on the 
refund of co»ta, Pwmkt ?* Tki S«wfary «/ htiia in, Cean* 
rt'l rifefrerl U\ . . 

Bam Sftbd », Tho Bank of Bengal .*• mi 

I,, ik&i U hurfti % UmUAthut 

*— Ftaalhy of nriif^CiPd Prtwmkf$ CMt, t. M^^Amrmimrfd &f 
XF \$77f If, /^o#, 178| na ] An applloatbm to 
Of eoui# a deowi pawial In April, 1880, waa mad« on thellUh 
feblruiiry, 1884 and rejeoted cm tho SOth aitroh, 1884, ii« helug 
lieyoofl time, Thla order wat aphild m appeal In Murch, 18W. 

While the appeal waipondli^g the decfai-holdar in ^ay,1B84 Apfdifid 
to the Court of llrat ioitaiwe to arntticl iht d«of@o under t *iCldof 
the Clfil Frooedtire Code, and in Beotmbar, 1804 the application 
wiii gmu tod In April, 18W an applloatlott w« mad© %v oKteiitlori 
of the amended diorooi tlw deerie^holiep oontaiidl«i that llmltailott 
utiuiild hi rtitmlafcod from tlm date of tha amt ndment, and that art. 
l?a of the Ltmliatloti Act (XV of 187T) applied to the mm. 

ii$M that Po . 1 70 and not No 178 wa« applleab’e ? that tho order 
tejeetfiig the applioAtion n! the lOlh february, 1884 became dmU on 
being iifdiild on appeal t that thi amendmint oouhl not revivu itio 
deoreo or fumlMh a fre«fi »tartlng-po!ai of llmlballoni and thut tho 
&p|dle«tlmi mn therefore llme^harfed* Mtingal /'rr#/md v. Grljig 
Mmt LMri and Mmn Kkptti r, ihp Mirnri ref»rr@d to. 

Ofi«erratlon» by kUinucmm J., on the amondmitit of ilmmn and ^ . 
a, SOi of the Civil Frootidure Coilii V ^ 

Tiir«l tUm t# Man Singh »•* ■ ■ ttt ■ **" '■ ■ »*« ii‘j 

, qf kmlldk^qf 

Si# Uiisrto, imttidmont of. 

: I, /#r f§kimUm'9f Mm h 

a§aimi PrmidHm 

•# MS, 64A ^4il*J B* SBS of theCfrIl Frooeduro Code eoutemplHlei 
a Wilt pendlog at the tlmoaiowity l« given for porformumnuif Hm 
dfOUWi awl dati not iipply to a ease where the lltigatloa in ihii 


rnmukh iHPii. 


flr^l »ippfjil ti^ft #i^i| «« wumi 

mwn\ h;iM itriiihiUnl in Utah l"*itirl wli»is» »r^^fflfV l« ultwn 
* THri liiiMrr *4 II «lflfiH^4 iin rti‘|>f’iil Hr *hi^ |»i«>iil»»l i!^Hir4 

i»n4 i?xrin»l|iin III T«HHifrf ttWrtr»lr4. «rwi 4r*|wi» 

#il«’4 l>y 4rlit<^r mnl |^^I4 t<i lh» iw4 n 

IV t*ii!i*l l^jf whirl! Iin4rr*»»pk |4i rrfutiil ifip fl*Hiill»il 

tti IhV Jii4Knic»iil-»i«iHiftr In il»«^ rvni^ »f ili»i Niipr In 

iHt|v«#t i«» llin ll^fli i>*nirt mnl nf iln» 4i^nrw'lwlil«»r f*llliii tn 
will# Tim |»ni8in«nl4ii4il«*r fll»4 »n ti|i|»t»nl In ilin lllfh 

Cmtrl nmll nn** iin4 lir iln-ii ttn|jlin4 In ilm 

40|ki linn’ III- tn fwknmr liin nmcniiii frnm ilii» 

ihk llml liip Cliinrl Hip lligli Cniirl*# liivl tm 

jnrlidinll^ni l» mmtm ii ngatnui Hi® iiirtif. 

Il«t4tn l>w t jilinn «'«« tm «•• 

IXECItItlON Of P^mfthm Vmk, t. «/ 

** t*wp4tirp4%4ilp* «. *2Mh 

m0mm^ mmmrnmm •««- T®»r|p# pMW»* p|»l llwm. Cltll Pfrirflttim 

Cncltt 'k* 2*14# 

*«.*^. »**«,« **^ fAhm. Sf$ An nf Ii#?! ^ftli ii| l^^v* 

| '*^P ##"1% , ^- .. 

mmmm Hfl* I t*#t| »»/ AT F 

II* ?l«i. I?i (4)# 5##€ifii Frntniliir® iAmI#! i» M% 

^ Olfil Frwdnrt €«4i, % m Oltll ITn- 


wlw« n itiil ww lifwilPii fitpil, Ilf wwf nf n4)miriti»iPnl* n nutlirii- 
kr lint® fat ll« flfinn Hip 4rilP m% fl«p4 l| wsw ♦irrrumntf 

tn IfillP fflilPfi®® iijHMi iHMW^ isf 0«H whIrN hit»i |nrvfl»nHly lirini »ip||tp«|» 
Th® nklttllff^ tt|i|ipiittki nil Ill'll 4'1 V, I hp 4ptrn4»ii*i» 4i4 i»‘»t ^fiiiPifi 
Wife felipr® Wfia 111 »i |»|prt Ipr whn In4 h»»pti nmiiii 'if4 hf il|p iitii 
|irlt!®l|»iit ili'fpinlttiim life itiPiniiiii’l «ii4 pftip hp4 fii*-*! Itis ¥4k>ih*lmt§mtt, 

Tim'® w#i iiMllyntf Ui feimi, lip ptpr rrrpifnl mif infntr 

Itiilfimllnti* wlijttpfftff PiHn?r m in ilip f«pN nfe iIip pw#® nr itw 
litlldtiol of fell® nr felmi Hit ilpfpwliipia liml itmiii niif tlilnf 

liftinti'il gitliiit p|p«4§r Hm liwtnmlnnt iiIkipp rpfprrp4 i«i, ITnlnr 
llwit iilr®iinifi|nii©t»| tilt iihiitifellf^niifp ilirlr pti4®iniii mut Hit lltiiwlf 
iltvirtnl fetin tliliii. 

l/fWiliivi itiiilprilif p|rftitn**ipprrii titirsl* tlitilpfmtlnnl** filni4fr 
.nnatl li© itlmi imfe in iitfp iirm in m itit 4ms iwil fur 

111® iltfnkllnn Hp- i*y«fe mi litlwlf nf tlin Itiii* 

unttlt ®*ii li|wm |#tffe III ilip ht Ii»4 iwil |ip#ii |fi»irii^'tt*«l § 
ttiife il ww ilwfrfnrp n f»ir infti'fniP Hint Hip i|pfpiiiliii|ii tli4 ntn. 

atiil llw wp WM likpiiml nf t*ti4»r t. II? wfe itit Citil iVimn* 
4nm C5<idtt i wnl ilt^ili mimt llitit Hit iirnfltlttiii «f i* 


spffwifiini tlie iierti iindif priifkltnw nf i» 6^| nf CTfii 
fniffinrt Oml«* tili r®««4j it nm iiminiil tti iii 
I lltlPTfei Ciifiri w tht ^mtm tilt mmmi 

^ 0ifowrittP| Ii a. dlttlwplton Hift n ,*pt «f « 



ciRNEHAL tmm. 


Uii r<Kte» Lit! Slmih y* Knnjm md MmshH Bmhami v. Balkishtia 
AhuMttt rcisfiirml 

Per Maiimoou, ttbiimHIntt i» one nf detail niorel^y and 

nafc ef principle. /,«/ Simjh r Kmijnih diHPenled irnnn Zitlu’-uU 
tkhm y, Ahmtv! Httm Khm^ J^^mnihttn^nUm v, 

AHtmiktiftirntt y* MtuUm'isa iKinikar and C’f#.va rofcrrccl to# 

Aljw/^cr MAititoon^ 4.— «Whi»ro tw«i tn‘<n.*o4iirt'H or two reincilUsa 
art profiled hf auattto, «no ol thiitn not Im lakim m operating 
Iti dtrogfttion ol tlio othm 

Ajudhia Prasad ti. Balnuikrtm! *** ^0| 

lX*<PB0PBmTAHTTKHANT-4e^ Xil ofmU 7, II6 (l)-/Mtr- 
minmim rmf b$ ifmmms Cmtri ‘Suit fur urrmn^ qf rmi m m 
mim4 f^r ptrimi priar tkkrmimttim^y An anplloatioti wta 

waclo In tht Ummxm Court under a* 95 (/) of Uie N.-W# l\ liont Act 
(XII of 1881) bj ’the purohiuor of proprieiar^ rlghti in a mahil, for 
dittrminatiou of the rent payabl© by hit ronaora, wlio bad bocomo^ 
uiid®ri#7i bla ox-proptjotary tenants In . reapool of the land they , ' 

bad proyiously hold as aIc. *1 ho Eevonnt Courts hf an order dated 
• the 18th February, 1 88-1, lixed the rent at a partiotilar sum payable 

annually, after maktUbr the deduction of four annas In the rupee 
rr<iuirod by s 7 of the Rent Act, In May, 1884, the pnrclm^'t Hwvd 
the oX'proprietHry tenants to reeoyor from them arreara of rent at 
the sum. so dsfed for a period tjf three years prU>r to the Ibwenuo 
CoufPs order* 

JfiMp t^y the Full Beneln lhal the plalnllif was entitled fo recoyer 
arrmri of rent for the years In suit at tlm anmuut ih‘tornp:ned hy the 
Knfonuo CoutPs order of the Wih ftibruaryi liS4| iubjenl ta any 
question of limitation that ndght arUo. 

Mabidto Pmsad w, Matitum tt* ««« m* lat 

I, in ik« iPlpM Gmup^ne^-^AM XII 

ef ISSI» i« 7-*7Vi«i]. In a iuit for rtooyery of poisessjon of srimiii* 
darl properly oonftyid hy a salo-dotHli Inohullngoorl-dn pbiis,of land 
wliioh wiro tht di4f«ndatit'''rendor*ii sfr, th« lower ikmttH h«dd| with 
yeftr«noi lo s. 7 of tlwi Harth^West Prorinoos Unnt Aol (XU of 1 881), 
that lb® defendant w at entil lid to bold pottottbm of tiio saitl plots ■ 
a« iic*proprletiry tonant. but m it appiarod that they bad fruit and 
other tr®«i upon thotn# tho Courts awarded the plaintiff poisesslcm 
of thti® troos, on Ibo ground that thn naturtofan ®«-pif.4iri»tary 
tonuf® did not antitk* fch® Inddor to tm\m a olalm of tbit kind, m to 
tbi trtfi upon tb® land forming tbt arta of snob ttnur®. 

#«f«l tlmfc tbii dtefsion was orremoons, and that th® plsIntilCs 
olalin to poisoiiton of tbo tieoi upon tho plots In question must bo 
dliud«iied* 

Fs#* Maiimooo# J#, that the prlnelplo of Iho maxim c^tjun 
§jm mt m§m was applloabt® to th® ease by way af analogy, 

and that an ®***proprlotary tenant had all the rights and Inridents 
«isl|nid by jtirlsproditnw) tothoownership of lami, subject only to 
tbi r«tt riot Ion itnposfd upon 4b® ooo«paney*iiwuri by iho statuto 
whiob ortalfd tt, and that hattou ho would bo ontitlod lo fho tmm on 
thii land* and to um tbam as long as th® fantiro exktiid# Bikm 

¥• Nm«^dm iVaruia Bum Uharndhr^ y# AAua &kmdm 

S$Mu (hp>ti iUmdm y. Fariatow X^a#, Bam y. iVaA* Sdkndtim 

IMiAMi Bhaikk Muh&m$d 4U y. M&hkm Mhufigui^ Bm Bmm Mm y* ' 

Buh§ mm mi Mi i¥mmi % ffm Mguk rtfirwd to. 

Atio jwtr Maiimcki% X, that It would b® fmposilbto lo giro ®«ocfe 
to tbi lowtr Coorti’ daorwi without diiturbing lb® ox.proprJeUiry 
tittaulVflgbli I for I* th® plaltililf wart ®«litl«d to pt^saeHMhm of tho 
%mm$ b# would b« ontltltd lo iuter upoa th® land to got at tho troei*, 


(iRNXBAr, IKDIJi. 



bnl her ohjeethw wet .ltii»llewe<l en tl*e r"'*#*! »l<«t thn Jtwniimpiii 
wiM ooUttiiee. Hhe iherrttpoii brotiefht « enli it»« |ii4Km«iil- 


‘ hw»«« wlH<« Hin I«w sivp. fl riRhf. f( m><«l be Mn.teiM.iml U ellew 
prwytliieft iiee<’'Miy l>i Rive ilint ri«iit vlToel. 

Nnti.liiM nitleti HitiRli. ... — ••• 

KX-VIWt'tttfcTAiiY TKXAMS'Y. Sf» Wr lunit. 

^ ^ WeirM* in n«R*r«-W«««» nt ./iirl.1 It Nvina be»« ni|r«e. Ili«« «u 
e.iiiv, iiy dei-epniiiHt to it i«Iim!«* •'•’tf tn •'*< imtln 

Itigh rotm. ewiPitrrltia wtihiUe Omirt of flr.t limUnve. f.inwt timl 
llik )i»4 not tiwn prove.! to prevail In tlie family. 

<ln an at.penl eoiiteotlna lhi« flmllnit* !*■ ft** arsn.'tt, awmna 
oWroUen*. tlmfe '!'«• tUst' 0“"'* •«%*'’"* J*’ f ' 

entry In the waM «f-«r* of a eamlndari villaavi tho |ifln«lpal one 
Mom«rl»a*<l In ihe^f amity eaiate no# In dlapoMt '!*« ^ matter of (hat 
ealnfe* wtw hel.i alt Iho aharea In the village, having eaaiml an eiitjy 
to Iw made l« the elfeot that hla ol.leat eon ahouW be hta aolo heir, 
Ihe othrra of the family being mtlntalnml. 

ihUl, that. ihotiRh teriiKHl nn entry In a rnyt*- »/*#«. ‘"f 
ment ivn* not enlitle.l to th.' imme, Imi waa rath, r in the iinii.r. of a 
teitameniBry nilemiit to mnhe it .liaimaliinu ennlrnry (■> tlm Mwhain* 

*"***'*”lw appeal w«» not taken mil of the rule a* to the ttnieiirreiit 
fludittg* of 1*0 rourtv, primary amt appillatB, on a tjneiimn of f«o'» 
Mithammad lamall Khan ». Ftdayatmn-nlava ... 


F0WBCI-08UKR. Sv« Mortgage «. 

FOIIORBY—*' li><»Aove*ffy"»“Ffaai/alvaWy.‘* .bVe Aet XI.V of ISiWia*, 94, 

RllAlI^itlLtCNT TIUNMPKtl ««••/« nfptkoj - Mkh»m» uU» 

Bfiait.oi'iwfifei're/'rrly Av AMiimat tiM" i» ,a», • tfwiere 
l.am»U*TaHm- tirlentd drhl j A geinillte •«h’ marie f»r gooit and 
vali.l i.t.iul.lerathm to em' ore.lliof, even if offe'’te4 l>* oelay ainl 
defptt BO'ilher, apart from ea*e» In ahtoh elllier li,«olvpo..y or hank* 
ruhlev l« Involvril. 1« not rmil. If a man owe* wiwher a teal ilelil, 
an4 ill natlataotlon thereof «oUa tu hi* eredllor an e«|Ml»ol»ttl p«»rll«n 
of hi* property. Uaimferrlng It to the vemlee. ami iherehy e*iln- 
iriit«hlng the debt, the rramiaelton eaniml he aaaalle.ltlU mgh thoeffeet 
of III* to give the atlia’ied ereiliinr a preferonoa », f#r»ie, 

Vhmrnt V. /f«¥f<»,aml the ariihorltie* e..UeeleA In the nolti In » 
tiftirtirf !«• ^ » 

IVmllnit n mil twwtf nf m wliii mm 

E liri* » fwtir 

immu In luftmr tiisi mli$i 

tiii’rritt btfitig %\m mmm\% «f llw ili»wi»r»*tri»t. Hull* 

tht wwiitw n ai,.. 
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I’ngo, 

Pxro«l<'<l-~!lit> fouc ntmns sfiU rfmaininif llio properly of tho vendor, 

iind Nijc^h lirthlo to thonttnchnient. 

itrfih applying I ho jioneriil principles of tho Muhsinnmilrtn Jaw 
aw to dcforriHi tU'hiM, that there WHH good rnnsidevntion for the i<aIo 
of 4mif% and that, in Uu‘ Htmenco of proof of fraud of tho kind 
above iutlloated, tlio vetuloo was ontiik'd to maintain it and to Huccoed 
In the ault, 

Suha niJd t\ Balgotdnd Das »»i If 8 

FtUtfinflJWr TliA\HSFEU. AatliIo!!B77*».r>0. 
iiOVFEHMFNT l^LFADKH, Sfp Froiroutlou, withdrawal from* 

DlJAtiD! AM - Arw—Mol/ian 8«g Civil Frauiduro Coiki 

' i* IS* ' ' * ' 

l!»liimt4liYinTLK-/stiWari/aiil^^^ Loaso L * ' 

lilUli COUliT’A FOWKUd Of liKVr8iON-CVi/*fliml l^rmmim €mk, 
i, i^MOriiniaal Frotmdur® Code, g, 421. 

Cif II Frooodur® Code, 

«. 822. , „ 
HINDU LtkW-^ihakmam'^MnpUm o/ sm^SvU for pariitim 

ifi pimsmskm moMug a folm ditim thmk.} Acs- 
oording to the Hindu lawp a Brahmau Jonuiiot ralidlj adopt hit 
»bt€r*« gnu* . * . 

a chiUUesw Hindu and a Brfthmaiii adopted X,hi» alRtor^'s son, 
and iuiiKoquoully* apprclunudng that tho adoption was invalid, exo- 
outed a will hy whit h ho loft hiw ontato to A*# ACUir /Fa <loatU X 
ohtnitmd po»wis?*itm. and lonnunod in potwoHsion of tho eatattj till hia 
doaih, whioh ooimrrotl hrfuro ho Itml ttifalnod majority* After thia, 
jtdnt ptwieg'titnt of the eatnte wan ohlaiutHl hy H and M, two ^Yhlo^Ya 
of il| wh«t aid up a right of InhcfrUanee from X, m helttg In the posl- 
iltm of motUerw to him, in eotmrqummt of hi« adoption hy their 
deee»^4tHl iiuwhaud* A auit wa** hrtnight by B agaloit P for pariHlou 
of ih® Oita to* 

iMd, that tlii adoption of X by H, & Brahman, was invalid# .tml 
ihai F and i^.wiiro not ttitiilvd la sueoaad him m hfi heiri. 

alio lhat,lrmiinudh as Ih® partitl had lel up a fall® olaim 
to tim eatate* and had no oatato In law whioh thoy could divide, tho 
aull for panltlon was not miiintahmhlo morgiy by rtmaon uf tho fact 
that they were in potioiiiou, -Awoiy v»' Mkmirk and Mar v* ' 
WhMimM rpferrod to. 

Farbatl ti 8und«r *** «ti «»« !«<, I 

Savjalfif. ■ , ' 

g, *- .*«*«-*«*-««* Jmii f(tmU^ «- Powir of thofoikm U dim» f« onomimi 
prorndM/or phm purm>^m,} A wrding to thi Hteda law, tht power of 
the fattier to toakv allfiiaHoni of Joint anotsiral estate without hfi 
ioiFi cwmwnt uxietuls to prevision of a permanent ahrlne fejt a family 
Idol# ikipui Choml ffiaari v, ihhi A*««a»fir raforred to. 

In a«nic; brought by a sou to set asbia an aliatnitlon of ancestral 
aitatf by th# lailwr for the ptirntme abovo mentioned, the ion having . 
.cmniwled that the real itmtiva for the gift was not piety to the gods, 
but itmllm lit hltUi the Court rimltied an Issue to the lower appel- 
lat« Court for the purpose of ascertaining whether the endowment 
bad heim made /e for the siuisfsotion of thc5 idol and tlte heutdit 
of the darmCi ioul, or from moilvei of spite agalast the plafotilf# 

Eaghutmih Fmad ®. Cobind Frasad ■,••• _ 7I 

\fdiefm omM of mk on $&o*m ri^hk onilnkma:] 

WlMin A deuroi liai buio utidi aplnst tht lalhtr Mtd WttMgir of a 
Jotiit Hindu family In rofommm to a If whioh he lm« 

• profwsetl to charge or sell the Joint aneeairal propertv, imd a salci 
hi« taken pkm In exemition of iueh iootm of the Joint ancestral 
iropirty without imy lludlatioa m to tho rfghti and interests sold, ' 




ammkh mmx. 



Ilii? «n4 hChI tiir m-|>nrmifrii iw la hp Iki 

Itiitr |niM<’4 «*» mn\ (hrv wti' timiwl l!| Itw iinlw#* 

g,ij| iiiifil Hun r*.|'ihS!s*IHh 4Hirilclil ittmfre4 tiy Ihi! t»lliw* «tifl iti 

iwuiTt I'f iH’rtf« «»fti 4sl?liiliiif4 »«# n «l<»lil 

f»»r pf llw kitiil iwiifiptipil lijr 

imII<I‘|i ll| t 4*»i M^m^VhnpUf Vlll| tiplii amt piit 

it wiittltl tttil tw lliflf fluty m wiiiniii 

|fi, lln*i|ww» ftmn tii« ffiriti »f llw iiilfi Hit ihimctipr 

fif tim l»y Iti t^rnii, It tft Im lfii#r|fwlpil «i a 

«tmntw ffttimr alimtamt |it?riiPiml to hlmumf, a»i«rii|l tow 

Is |iitt lip mnl iolil Itmriiimtor In li hiitifltl ttfiil Iwteftil 

In lltn |wnt nimnslriit mum, ihm\ ftnrlliiii*piirtitiiwnr no 

inmf® Innn ihnl, tliito mu\ iiitorwl, u 1 1 tli® rlilti to tl«witi4 iiiriiiton 
to ilw ixti'iit nf tlm iliam# In ilili iiiil*attnltoii«l mm^ ilii 

empmnrnii Mil r^ilil ntijr illtnif^l an lti§ pirl •! ili« 

to nl4iiltt |»uwt»il«tfi nf ihi wlwlt nf llii |nfii 
nthiitiiwl nfilf Im nUtotim imiiitiiiciiii tiiiy wttltitoln titii tor 

m Hir vtumi tif thti-ir ilmini nftnn |lt« iif tb® tortm nt 
ton «4ilaliini wir4m*t Ilw f«tbrr» «mt tlw llmitoil iminricifllie 

ri||ltlp tiy ihn nfiln llipH’iimlrr 

f K^ftn^nh* /toristonl 

Smuih ihm$ Kmt v, Shm IVr*ii!fl ll^wtur mH S^km 

Miikitfitjti Xtmiik. MmUtumf* V^9iH V, Siitflli Viim 

IViilin Itorrfty i^^mm t. thmi*f' ihrknh 

B^hmmn f, MMm Bm Mfrnto iml f» Bktmmi 

Fwiiidl, Ctonrii V. N^mtkVhuvtti, 4f|9fwi#r f. Itown l^wl 

C"toit«l ¥» |(toi Vhiimmh f, Bm IVniiti#, ninl HtmA 4 %*m^ 

Sin§h ¥* t*§hM Bingh mfnrml tm 

Bam Mill n* MitlmfnJ Hittgli *w» .** ,,, 

llIKf>H hkW>^J»u§ Bh^u pmi0 ^fht 

i*i iUihrt'9 iipitl rAfu tor #iiii®r«il|wr/wi#n»v 4 

itiil wrtii bfmiilH ii||nift*»|. U\ itip lwa»t i*f n JpIiii lllniiii tomlljp, hf m 
wliPtti Iw biul nmrtMnm'4 tniwai nC nnpip^imi v$mt$ im iftliflty 
tol n kmn* in fmmtnr siw awminl nl Ilw limn by rnf-irnrtiwttl iif ibt 
iiinrtifii|t« Ilw miliri irn tiiswis* fitirinii Ilw iwmlifiej ©f |||f 

iwlt f? ntoil nml hh mm M nml lil« wiilnw II wpm prmiglil mt ili* 
rtwril bli Inga! ntprfmnlmhm. in iiiiifinrt t*f lili tklai to 
fiitofit# to« iiiwtaw'i*^ *lw nitor® itn M»ww, imi wm ww^ly 

ngihwt Ilw Mwr® tlwrrfn wltlrh I## *totb»i tilg litolltiiti itilflil tiaf« 
irni pnimrntmb tlw ii»m ttw itolil liwiiftocl by Cl wm 

nf Mwh n rtHiriwwr to flit iiltiifii toW| Wiitinijwii 

nmlnr i |4tnw 4111 y t« tUnniwrgt It nnl nf lilt nwn ttfnto, ti mm fiitiml 
tlial, ililwngl* tlw fsilwr wa» iml wliiti in Itk 

llwr« iin trlitotw® ilwl lb© pmmmU nf top totrik 
ttiliir Ipiii ill w#rt ippllfito aiijr ibwilit lt«taitoiii titir. 

|Wiie»i Imt ll«l lilt wm a#l ltrrtiw«4 to »<i«i aiy fiiniif 

tifai!i«lty m InW »ni In tspiin^i, but ni^ ti €^9 priftMl 

fXpMPa* 

II#I4 iltal toll* fTlilwet illtl nnt JtiatlCy t'lw tnwrr Cnnnln !©#?#§» 


la III# tm biitii tanrlia^ml* wi It M twt wtabiito tliil tw twil wmtmt 
lit# wottif an ItaaiPfil ptir pai«% ar thai to© ifnlil wit nai'fi Hint i iltmn 
ira wptttd p fret totnpuillito II, iftitiii ,&liiiw|a t, 


mli$ pjmm to pf toliwV &/ mm/1 

VM *mmhM by tto l«rl»»CattWu« J»«4e«-T.KU 

Ml M Bmri k««r r. Sim P»md wKm Mot 

im yiiMtS eiii of « joJal fwsHy, oiitair awtor 




* 


CIEKERAli IHDEX^ \\h 

l*agc. 

a oMtvcyanci' rxr(nj(<nU»3’ a father lii eonftiikrniieii of nn nn{r<'o<U'nt, 
or in nnhT to raiM» motioy^ to pay off no lOitoootlrnt dt‘’»(,or 
inidn* a .salo iti cxoeutioii ol'adi'oroo hvr the fathor^ft dt'ht, hin H<nin, 
l\V it'as<ni t»i' tha r dnty to pay Ihdr fnthor’H dvhh onnnot 
that nil I ohh tin\v show that* iho tirhla wore eonfr/udnl for 

immoral |oupom“» to thi» knowlodgo of the vondoo or inorlKajp'o/* in 
Uimird to nntem'dont, doldn^ / lodt'htH omdraotod hofott' (ho nalo 
or oorifpos;!' Honglit- to ho impoanhc* I l»y the hou ; ntid it doon not oovio* 
oasos to wiuolt a «nin in rinidy nmnoy^ hna horn |uyd ovor to th(» i'aiittjr 
hy tho vutdoo or nmrigHgoo. 11n* anthorttioM m-om to canto to tld^, 
that in tlnmo onaiw whoro « potHon hnyM nnooHtrai oHtato* or takran 
mottpigo td it from (ho tathor, whom ho knoWH to hn?o only a 
I i ini I ut in t Croat in Ih for a anm of ready money jmid dowti at tho 
time of the tr on^uotioi^ nnoh pi'raoih in a miit hy the houh to avoid 
it, nuiHt I’HtahlSHh that Ih^ made all rcaaonaUhv ami fair Impnry hrfom 
oiVootingf the i^alc or mortK^^^'''# trod tlmt ho waa ftaliatUnrhy amdi 
imjnirv, and hohovod, in pnyitm hia 1110003% that roquired for 

the logid ncooMHifiiH of the joint family, in ronpoot. of which the 
fathom m hoai ami tuanaging membfrp eotdd dei^l with and bind the 
Joint aiweatmi n«tiito* 

1/d Snigh e* Deo Narain Singh ' „♦ »*• i^79 

41 * IHlSDU D \\V and aar/io/drd Hindu and undhndfH'i 

ty'dri'rao’d nf his odfres/, | J^^ii ineiiJi- 

her of a joint- flindn famil3% hd'fc two moim, /** a'oi *V, S hoiTAml 
nonity upon a siinnlo bond, luah after hU iloatn, tho oldigoo anod hw 
widow mol dnughtor ifodnw upon tho hntal| olrtrimod a domoo ngaiunt 
thorn, and in I'^ooutinn tinuc’of hronght to ?«alo IntorcHt In the 
inopoity. the gramUou of timroiipMii i.no i tho imrehuHor to 
rooovorthe i4inm% on ttio ground that If wuh tho joint property 
of *Vand himuctf* atui eonld not Ir^ attached and aald in MallMfae* 
lion of debt, 

//fid, that on the doath of If, lifu iotrrest |mwiid to tho plafntif h}'' 
t^arvivornhip, and waa not Ihdde after hl« donf li to any peraooal tic lit 
ho Jiatl Inenrfod, Ina#tinm 5 h «« no eharae hnti boon niado on the |iro* 
port 3% and tho oreditor eotdd not reoto’or Ida nmnoy from the Joinli 
proporty after tho death of M wheti ho had not otitainod jn tgmont 
ag‘nn«t S and taken out escecuiilon by attaohmont ngainat him* 

Huml Kmr v, Skrg Pirmd 8 ingk and Mui Bd Khkm ¥,» lim 
BiUt Urn refrnti.l to. 

Ilnihliiniar e# llialiiahar tit i«« !•« im 

I*, fnhifikinf^^Budrrti^ «oa.] Beid that an Ahif^ 

wIh» WftM tho tdtnpring of nn ndnifemnH }ntoroonr«o, waa hioapaldo nf 
hduTitittg hiH fatlnu'^H proptuny, oven m a Hodra, Vvmnitarhdta 

Chfthi V Punutihammat^ V^vim i^apudu v, Jltuparu ISapmiu,^ TiVa- 

fiimuihi Udapan y, Itahi f, OkmiVn/oi and Nutapan 

Mhu-Hhi Y# i*4mtip Bhunk refurred to* 

. Dallp ti* Oanpal **t mt ti* lit mz. 

i, «*«*-*— ~ tTpon the death of aeJdidfesM Hindu 

widow who had been marded In otio of Hm tour approvod lormn of 
marrinpo, .S, one of tho nollatoral rolativea of her hunitanj, Htnliug 
tlud. loM minor mm had benm adopfied hy Imr, ohhiimnt poaMusMmn of cn r«. 
tain jmopot ty which had formed her and mutation of iiatm a 

wiw fdtooiod In tho mlnorV favour in lh« rorenuo mmnlm h iult wa» 
Imddntctl ngnlnrit S ami hi« mm by t\ on tlm fdlegalion that hc’ imd ./, 
who were rol lateral relatlfim of the widow*# hiiihindi were out died, 

Under the Uiudi Daw, toammeed hi molotio# to the properti('H left by 
Iiera*i her ^bml/imi,iind dalmlag reoovory of poHUCHKiim of half her 
property. In ilefeuee the adoption wa# pleaded, oiid umalier pie c uim 
i\mt the widow had lt*ft a brother wiit% iti the uleamoe of thvnd*»ption, 

%voukl Huccoed to tiic inoperts , to the exchodou oi' the phd dltL 'ruo 

. ?A 




fitful ?i4*'|i.M»i l^fil nnl htr-^ 

ptmv^k In lh«' l^»H»:r ftpiH'liaft ijniil. Uiy- plm\ «i in ii4i|niint wn** 
gUfii nf'* ^ , 

ii(hl n|nm llw liinti liniint, ihn likinfllT w>iii flin hrir pI il«i 
an4 fi«t i'nllili'4 f*^ 'Mitnrn»l !*» Iiff tin-li^r 

tli»’ Itliiiln tiw. r^rtW f , ll-tt# fiilinwfit 

i,m »•» '*»■» *** nm. 

i* HIM im LAW fhmjhln*§ nm^iUmh m 

— |>frLir,i|orf I rtf lflM« f 

i ir I iUhh, % fii1 J A ^nli lirtniuhl iunliwi #l\ ihr wnluw 

I f II, 4 Hi»H!ii hy Itin ri'innwntittvri nf /f* liniilltri, II uml i\ fnr 
«f lilf tm4n.t in n ef*mprn«4»w Ljr whlisti llip ilpfnnL 

iitil ruHiiiiiitr i llin pl»inlifff** figliln iwl ticmnwwt ilifti llw fintlly 
Mftnr 4'’* ilrnili, Al, fi ikn^htnr nl ll» HfnnuHt n miii wi 
I rriiwn Iwlmlf ilinHtwt-n iiu minimi |«iiilnrilf'« f«r |w#iii»wiwis 

Ilf hrr fni tiff V Lnt iifii-rwrifik hi^r qIiiIiik 

iinrnflyi nlm ltii»| hmi Imrii »flfr 4Lnnin|Prttii|«r, Hn»*i»fit 

II .‘t lulu'll M nn4 ihn nl H jni'l P in wrnrr 

ni lln* **it tlin n\yg-^fim fhsii, «ln’ t»ring n 

,l|n4i'4 nmr* Ini rnti|in4| nmlr# ilw lllinin In «ii»npr»l tn 
^tii4i rtifiin, mv\ Ihul l**nh tnwi|ir«nt»ifn tiiimwi iriln tiy 4 ^ml 
Hill *»t thn fnrtwr Jiiili hf M mmp In iMml pf lil« 

r«f*finii ^n«l ilul iip« itlfpiii tiln riitiiii* titi iViiti nf lii*fi*i*p 
fpwni Him iliP |4filnlltf wjin nniilNni Iti it*ri^isi| in iln* nm 

lli.iti^ ilk mpiliPf i*nina uHli Mlkn* iin wii ptaiiilnl u% niii r 

linr ‘ItfiHi ntilfi ntnl n|»nii ihr^n nmr# n 4M’*rp 4*^* l«r* 

liij^ lii^ in imsfirnfiipn fin 1 hn i' 'iirl 

m^pr«’4 itip ttfprrn^ Imlilli g IN-I iIip Qntiii'rnnnw’ pniinpiHiiip Uf 
M wii'i i*«»n*ln»i¥p fiUfiiniii ihn 11*11 rkini* tin4 *ik*» •iinl* iliifiii^ 

Ilk liuntirr’* ifspiiiiip* Im Inpl tm Mr«» iaHnth in *lif 

IVr Maiumiih, Hin iHHinnilk figiiiif «# n 4<iniiHkrk m^n 

(wtiirll ifrrn iml nftprftnl Uy tti« Wrili- kki'P |* nfier t*H 

iiittin'itwl uriinrlfiiiliPi fli’iiihj iHil nni pninl** *4itn ftinlpr iifii|pir,f 
nirriinwlunfr^, in Siiinwil in ii.|?i. iniiftiMnl k iitlili in 4 

ilhiilnil lliniln ilitrinff ilfu itikipimi nf n 4iifi|||iiiir| H’liuilitr 

wnu’ Ilk pwn nnnlinr in iiii imtipfiiMl mtnh «n4 *lwl ilw rifiitn 

Ltr |i i4<n’*ilMn Wfi# iHrirt-f*’ I'khti/ ili«niH*r4 Aminl'4i$i il*n§ ¥* 

Siitiit ¥, /Aiiki ruimirf, ^ti%i f* M*tM if' 

ri’lti'rp4 w. 

AlMiifnif iltp l»r>t¥pr in Hip |4-tlnl wLk tn itmlinifi 

^ ptiisi I f'lr 4r»n4r4f i^v tinh i*i Hip tnnl ik'un, ^ 

li bn t!«ii lliii fnln wlininliy iti'crmfi nblfiMttfl »^«i|n»i n Iliintsi 
wimmliiif iti hrr limbMiiik tiiitt m tinlr tiltnlitig hf w«jf 
tif m-j»iikuM iitinilftil #li<i in l%# nr#! «f •iif«»t*iPii cum© i.ftrf 
Int* ntitl in iliiit itpiwi itmy b§ 4e»U niili i» hur rr| 
i»i4i iimiitti Ifi «k»nriri filrtsf nlitnitml ©.^nitiil ilii itiil«iw ini mi* 
iitnl liiigiiUMtl* mnl iit.l i|i|4y In Hw c«ilili in* 

fukif Ihy #1 wWpIi wnwty I*© «» tm n iiklipf 

fppikiiltifiti »n iilknnilnti wlitiii ih« wldnw in nsiwiiiiiiipn nf Inn 

difIM inliitil lni¥© iml wWtlt tlw fdiiliilitf »ti«» 

iltti'ill’ itll**|til ls«*l mt tiwn f*i*rly miidmii Ifni*# 

Thihmrfttf Il*#r4f| Nmd Amur ¥. iimlki Mmtii fyi4 Mmmit 
|y#inAfnr« rit«© fpfprfMl III, 

A\m ilml wiilidfitwiil nf tier unli mm m% n Imr |4 Hit iiiii 
nf ilif iikiniiiL 

Aliwfliiaif ©pidd nni l»n «iiii limi a fiwiilti#f''i tm ww unit 
nttiltr uni nniffilHnn, tHnnfitiitni in tti-ilnkin t dinkpitttry itiii pf 
|lil« nut Ilf© Itw lifniitins i4 liii m lli«r t*r iiwwimI itit*i| In 
rfipnnf nf lili »ttttriinl ffiinlfiilhir** prnpnflti m tfei fiill nwittriltia 
pf tliltli hn liid » rtf tfilf mart flftii* 

AliP fetifti lilt Ulltf $n ftgnlitfl hy •* 

iZid lilt ^iirnic ikiwf 4«i|t« pwtr f likli i*iiiinii4 




li 


iHptity nrc r{npo\voiv<l to oxorolsso wltli rofaronco U tho circuntsUn- 
t of c'ftoh ojiHo and tho naturo of tlio luoia Htaiod in <hn plaini and 
!h(' prayrr tlin plaintilt ? that ho m a Court of firi^t instanco 
j»o;o;oHM’H juri.niioiion to outorlaiu a dcnlaratorj RUttt uni orttorinfir 
ituu tho motitw ot tho cuHC* nrriyoft at tight o.ouolUHionH ami awardrt 
a dcH'hirattU'v di'oiHM', nuoh a docrtH! t’annot ho reverHod hi nppoai 
dimply honjumo tho disctotion haa \mm iuiproporly oxnroifiiHl ; and 
thnt. Httoh tiupi'opor oxoroin* <»f diiiU'othm uudi;r h. -I'Ji of tUo Spociiio. 

Jhdud Aid hii» no Idghor fooling than that of an otror, dofoot.or 
irirgulariiy not aitooting tho moritu of tko ohho or tho jurisdiction of 
the i'ouri widUn the moauiug of s. 678 of the Civil Procedure thukn 
This docH not imply tha4 t'Von In oaHO* whom the discretionary 
taover to nwntd declaratory relief Ims heen etcreisod wliolly arhl- 
trsrily and in a tutuiner grossly incAnmiBlent with judiekl principles, 
the Court of appeal ^ouUl have iu> power to interfere* 

Ihim A*fiaaye (Pmek^rimiif^ v. Prmmnn Vmmtir Seiitt Sudni Jii 

Khan V, Khttji^h AhtM unit rat, Shm Sm^k jfCii y» |iaMe,aud 

ikr ^mmak ¥* Muhm Kuni ^armah relorred to* 

Saul Kumar u* Deo Sarau , ,|.* ' **, | 6 i 

In# IIlKHtJ hA'W<-^i>mi$hUrh$6n^^Mt9dngpmm^A€iJoflBfX^^*'^^f$ 

1 08*1 Bs, 107 and lOB of the Kvidenae AUl* t«iktn together, do not lay 
down any rule m lo the exact time of tho death of a ini«jilng person* 
Whenever the questiim as ttie ejKaot tlino of death arises# it must 
be deuU with uceordnig to the evidence and elreumatunees of each 
CHse, when the death in nllegtul to have oeeurred at any lltno not 
ttjffeeted hy the ptesumption of law m to the seven years* 

In the eiifto ol a HonlcsH Hindu, his sepamte eitate devolvw, iti 
the first iustamn’i upon hi« wlilow or widowHj and thereafter upon 
the tiaughfor or daughters, and it i« not till the death of the datigh** 
ter that tha daughter's sou’s right of itihorltnium initiatim and the 
dimth of a daugluer^a iou iimteoedofit lo the death of a daughtur 
would pMVOUfc Uio estato from dovolvlug upon tho ton of tuoh daugh^ 

Upon tho doith of « aowlos# Hindu, hla tepamto (mlato devolved 
upon hit two widows, the fiist of whom had a daughter# who had 
two tont W and N, O having a ton l>* After tho death of the firitj 
Widow, the aeetmd eamo Into sola |io»so»»iv,n of the property and bci 
omuinuod till her death In 188S, Atlhat timi 8 wa» still living, hut 
had not been heard of by any of hl« rolativoa or frion it since 
w 1870. In I88l„ a purchaser from S claimed poiicislon of tho wholis 
oatatoand was resisted by /;, on tho ground that tho estate had, on 
tho death of tho amond wkbw, dovolvod m hia lather and B jointly, 
and wai not eompeteni to lUieimto it# 

Jfhii ihal tho ^hoiiion whether the dofondanCa father was living 
at tlie time of the eecond widow's death in 1 BB 2 , was a question 
of evidence governed by an. Iu7 ami lOS of the hvldetum Act \ that 
wndor tho clrmnnatanees the defendaitCa father must bo hold to 
have tiled prior to the iiino referred to } that eoimequontly, aeourd- 
lug to tho Mltiidu law, tho right of aueoeaaion to Ids grand fat hor'i 
Citato did not voit in him jointly with the plfthititCs vendor, «o 
M to iiittble the difoodant to claim through him | that tho plaiutiJCa 
vendor wi« thoreforu com|wtcnt to ahenato the entire ostaie, ami , 
tho claim iiiUitf be allowed, 

Mmimf aH V. Muih Mammdm v. Mmhah A«l 

iihmp^ thru iM§ Nug v, MaiUd A7<i| and IPmnmimr Mai n Midm* 

Mr rttfeired to* 

Dliarup Math t# Oobltid Bamii ■»«*. lit ... S14 

11, Btaihi^Partithn htmim miSw Carl m§ih$f\ hnth dmm** 

hml[k '^AUrnttimn kptmthr^E$v«f%imMf»^Bruhm%iarti 

' Upon the tlealb of a Hindu, ft dh|mt 0 tw.to Ida sepumte estate tool# 

' plftce betwet’U wolkt and hk wWowcwhieli wui rdciredlti . 
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,11\4 .'in in,vrtv*l «livi 4 iti.^ Its*' \nnprtlt ^ llsr 

H Omr rillMn til f linn fh»’ 

h, Inii I Inn- i|i^|mli-*l si« M wlin h%%v n In 

fhn »»ilU|»'nl r*f ihn nrliilr«t»i»il fin4 nC Utn Iin;it4. 

Hill* •< »|5irtitH Ihnnn-llnn i*i|r|«n!r4 il itf-n4 ■«>? g*<l nl fill nf tnn» 

u^U\ wliti'h rjimn 1 .^ kn in kunir nf iit^r nrphrwn, Tlir- ilsintflilrr 

ttinl ilnnliinnlilin*# ^»in« ni \iw ilm-.iwli m Hnnn«l*mri«, ihP 

Ilnn-n* In mi 4 r tin’ «ifl, Ihm llir eliinnr lift*! im |».»wr'r in 

luiln’ 11. Ivnlim iimlrr Min ilnnln k.w ii. Ii«n tntnti?fi*l inily In llin 
1*lin ina'llin %fnr NinliM» 

Hfhl llmIMin lliikn Inw nf inlmiitiitn'n Wfi% |irn#nti»n 1 il¥ fifniin'iHIn 
tn lltr rmlin^tfrul Mm iinlrnl^ink in »4 nnl nil ^wn ilisii nnjT innf.nii 
ftininm llin kidlnijnninp iiif lnW«*fiiiw, fiintiillril Pfiniwil la Mm 

illiitln Iftw. 1 , ■ .i 

Ilf'M iii4f iniMinnrli Mm ikiinr ww^ in ntiji rlrn«w*l«.mm« inilM 
tin*! fa iniilnlrnnmn*|iyi ! Mnnirnininn *.'nnn’ Muijnsti flm fiiMlfullnii mn* 
tn inii Imf ni imn^rw^iini nf Iwlf tlin y, imt •nily <ni llin 

nf II \\mhs!|h*'* Inlnn-wf far lifr, ilm ilnl»ni4uni»i' raiil4 tial «>r| ni« i\*n’ 
Milt* 1'V Jiilvrin' ij ini Imf In ilr-lrnl Ml# rhlnl al llm 

f^tninanriH, ^ ^ 

HrI I tl'Hl ihr wi-t*'- »'an|’.ri* »»f fa imi'liMnii Mm' «nif 

M iinrinait* f** In Mn-. litul iinr niMilfM fii a il^ » ?»■«• Imi m 

firriwiiillaii iImI Mir gift nlmiiM nnl ntel niiy nl lluii imni • 

iiniinrt iifinr tin' wninn'n ilnilli. 

ilniil Cllinint '¥ Biijfi.n ICii.ni' #*» *♦» »»♦ 
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ll|M|i|1 W. Nr** MnMiiijMan nf tsnilng^l likMili, 

W IMUW * /fffitff ti.-nri , | I'lHni Mw 

'dmih iM ih ^ JMinlit, wk* f*Hn» hi*, hi. ilin N. fii* 

t# inn Iiiiir lilrMriHHiMM hM * n*.4 h*n »hni,hirn H hvr^mv riilh 

tkil t»* nlHTwl iiHrl ii‘* Mfnih In #» hf».nghl h» S a 4 

}} iiijnltiwl r t** frrnirf itm Milim **f « hm.ii'H n m%pgp Mrr 

%f iiinufnlly Mikrn til Mm ilrM’fnlnnlt kr 

knn pinr Mm ntntn'in whirhMm iti<# Ui*^ #iili itun dn* 

inlwiwli «inl H wn* tkrt#il Mh^i $1 wm Mm mwimt nf ilk ffnir, 
luif Wiin I# Mm tiiMirf In H Innn^lil 4 mH n«4n«i V. N, F nmt 
4, III wiinni M Inul »nt«l imitw nf Min iirr®>. rl«|nih»ii « i|rr'’iir#iian i»f 
Imr rlghl «n4 |K*»4r«*»hnu4 ihn nh*m Mm iir.r44ih»ii Mini Ihi 
rmlinn^ nf iHny wnin mrilr.l afi in vallnuMni i»f»i%tpini S ninl ii an ih«i 
mm fnuni nml V mi Ihi^ mhrr. Im ilm |»iir|»i*i# nt iiii|*fn|irfly |fimri»M 
lim hm fimn ii«»vfMn« Inn ikhirt. 

iirlthhii it ill# nf im':. wnn « irrntiltm mil mnl mm nrn** 
pnlv ranlrMmi hy Mm iljtii |»l»lniMT», iirnigh nnnhi Iniir hnm 
lttt|ifi»|mrly inliiwl m iiklttlii, mif lirinMim llwn imm^l n^min.! c; 
wiittlil kj hlinlliig iifwii i\m fiwwiii |il«liiiif mti hm iiniii 
liliittliig t|Wh#M»»«4 wiiliili wwt* «hi?« littcliW* 

tiiU n\m thii It tlm nlkgfiMori nf frnini ninl 

ttnlltiiinii Ifi Mih |ir«tw*ii»i4 nt ***'4 rfm If ih,i 

ll8«sri« nf list ili4 ilii|»n«Ki pf Mw i|n#»lipn mm in I»p ir ..hriird, 

IhiMiwWim III Miii iiili wwwiil Hniliiii tni Mm pkliiiill nmlrr 

tim 

114*1 nl«i Miiil If If Miftiif.i Mim mit Mnil liirm wtni ftiiinl himI 
ffi|hh4nn/n Mm |irni»w4lng« nf ninl nn iiMnm|4 in Inirfipip wiili 
Mm |*lnti*Uir« figlii tw riifpr^hmpr in lim *ii» Mm tk*i|li *4' finr 

iniilln'r* *4in w»*»il4 hn niiMilnM Mi Mm |irnaniil i*ii|| |n ukiin ii«t niily * , 
ikellMipInti *»t Inn’ righi* kill »k»* Ml l>^¥n Mm ir*i¥i» tn.|iiri?4 iii*n Mm 
imiMKltni nt ftm liii* innrtnl » ninl Mint iunii tntb# riihM b»git»8 ^^mu 
|W» fnrm nf hi4iii. 

Ji'filtiiii# 44 # imt Ninflf f, 

^ ¥* liri Nnw fvimm4 tn, 

UmUi ». Bwlbtii Knit m .. . , ' ' . f «■» ■ ' ;.'#««■ ' til III 




citKERAr. tKtiKX fiii 

I'ugc. 

2. HINDU Wl Pm^umpUm aj itf mafringe*^ 

A>'f X r i8/)a, I L mjmI lor of eorlaln iitiiiuvvoMhlt* *|)fo- 

pritv m tl)t' w’Mow ninl lunrj hsof n Uiuilu, n Gntir li»j|>iJt, mid nov- 
onird In thi Inw of tlu' MUaksh irji, nllci 4 lug him lu havo htn'ii at th'i 
tUwv ol hi*i dotliMMarato Innn tlip ofhor irn'iidmiH of his family, 

Tlo' mht WitM <liHmis-rd hy llit' hnv«'r aiilndlutt* ('oyirf, »>ii {]u‘ j*i‘ound?i 
thd fh<' idmutiff itt ih<' turn? whon hf‘r <3omun‘liuii with tlio tlf<’ nnad 
hryanwaaihi' ^vi«hnv * m* of Ids oouslim j thnfc iK’(Mudio,o* fo Iho 
<’hsioto t*l tho rn' 2 t»s ilio m iriiaga <»f a wkl )W with a rtdntivo of hor 
Inrdmuti ^vu*^ mvaSid j um\ that Oimsi'fjnoiitl? tin* |sliiiiititr oouM not. 
ht' <'oostdrH'd tin* hiwfuUy murtird wHo of Iho ikHH’tisod, ami otuith'd 
Hs snrh to tiu' inhmitanro of his ostato, 

fhid that tim idaintitf having in tho first (Muri gtv(‘ti ovidomm 
to show that aim win mainlod to iho iUamnHi'd ami that hor two iiilmit 
dmigloms woro f ho oifsjo ’mg ttf tint marrlago, mul, 1o«)king ui tho 
proviMoiH of Aot XV of l.sfah tho i»r<'HUtn|diim w»» in favour of tlu^ 
iogality id suoh imuringo until Urn oimtrary wiit shown, i o, nnlil 
tlu> dofondunta had ostahlUhod that, acoordlnii to tho cuntdin of 
thi’ oastfj of iJatir Hajputs, thi» marrtagt of t cousitt with his doccasedi 
Cousin's widow was {trohihitod, 

Luchman Kuar %k Munlan Singh r«i ' *«* u$ 

. *m — ! HcFPt ivuimv ^ Jutlk^atu* Sm 

Hmdu tmv h* 

mmm mm A Ct I id 1 H77 i i*d- 

iHhSttAM) AND WihH, *SVr Muhammadan Iriw 1, lU'Slitutlon of erm- 

jugat right f*, 

iiffit* dutf af tieimuyav, Sm 

lliimi % 

iV iff ##,$3,81* NVf Mort«’ 

MUgr Ih 

llritul |, Hxcrnlloh of dccfii© 3# MorigagCi 5., 0* 

♦MSTIMHAIil DATTA'* H&i tiidur^ iiih, tsnm U 
d Adapt fidnpimn h,y Hr a suit tO- 

which the parties worn dahiSr and in which feho plaint i if chUmtui a 
cicrlatation that ho was adopted hy the defendant* to her d<*e<‘HHed 
htmhamh umi that m nuch adoptmi son he was entitled to all the pro- 
perly left hy her detmnsed hushamh it^ ^vai fomid that, Huhsmpumt to 
the huahaml's death, the liefemiaat had aikrpted another person, who 
had died prior to tlie adoption of iho pMntiif and without leaving 
widow or ehild* 

firid thai the powers of a Jain tvldow, except that the can make 
an adotiiion without the perndsHion of her liUihand or tho consent of 
h\H heir#, and may adopt a ditughter'a mnii awl that no ceremonies nro 
nreesMny, are emit rolled hy the Hindu law of luloption, ami thtt 
JKntiinfi form of adopt iun not heing recognised hy tho dalti commu- 
nity or Htmmg Hie IMudns of the North-iVeHtem Frovinees, H must 
iaUie^sumed thst the wid ^w liml power to make aiocond atioptlan, and 
llml stN'li aoopihin was to her hn#htind. 

therefore, that Iho ndoption of the pWntlll was valid and 

effective* 

th!fi that the effect of the second adoption being to nuiktj the 
^eemid adopteil son (he m\\ ol the deceased hushiuul, he tuust he 
treated UH if he had htmn Imrm or at all events ctmeeived. in the 
htnlmmra lliVtlmej and itia title redated hack l<* the death of fh# elder 
hrottmr (he lhat adopted son { so that if the elder hrtnher left tm 
widow or ehild w!m wtmld »*neeeed him to the tjseliiiloii of his younger 
hrmfier* the Mceomt adopieil son would iucetedai heir to iht fatheiv 
Shta Singh iitn \\ JMtkki nd^tmd Uh - 

Lakhmi (1ttmd f» II alto Bill »m. ♦»* 

JOINT fllNlHI FaMH*Y Xgff %. mm fur daht ihm 

i>t fttmitg ftnu J In a sttii tor money tent, htmight hy the luilu’r *d' a 
joint Hindu htmtly who enriietl on jointly an itneeatml momodendlnn 




lif 


wijifr I, itt r<tiiinHisi*if^*** itisM li«' fui*<4 In 

liiki* iM* fttiiu* puff in muiMgi’.m* nX %%i hIIjM?** -nf fUm» «u!.| 
lliiil flHM'njtunI ni niitp iii ilH’ lyynli i»l i^iik v kMin 

iir ilH'»l IH **nuilik®*' 

fidii Ihfil. mmlrr tlw rlfrnmikNil«*ri** lli»> fiSuhiHI? n*4 unln* 

fall} lilif' »*«»H itt hi* iSiii’ai'ltf* «ii4 | 

*ik ttllli kiiil, Ilia i»t4iiii l«ia fmrifii'fa Iti till' fiiinaiifil lnp|« 

hn mi Ih'Iiih tlir !imiiiigl»*g iiwitilwr iif |*ip|irii4<irf 

Jttliai Kialwic lliilii*i lliiil »*• *i »»* ' *itli 

iTOiNT tl IKIH) llimhi f*nw 1 *% I, fi, «, 

ainiuMENr ur thiminal M’lmL^TE cm irr. av# Ciiiitimi 
Crncr4iirt^ Cmitf, n 4‘ilt 

^lUlilHDIO rR>K— Ciril *i#tl iii*ri»|M^r| 

ii mint fw WiHm^ iff KH nf IH(ii).J ti l*J 

(a) «lf thu ]t4*«W* I*. Htnii A«4 (\ll Ilf 18Si | la In ^ aiitl ky 

llli aiMiitinij^Aiii'y'teimiil In ri?i*i»ter iwnaiaulnii nf ilin liiinl 

UiHliir llw lemiti? frnm whlcli flit! Itainr Ina him »f»il i»i€»h « anil 

U ciijiisi/.aWt! Iiy tim Ifrvinmif Cnisrm. Mnh^mmml 

Ihmii Kinin Utiii %\ Pmiih ^in^k ill»thigiiiiliif»lr 

Chliiihki t\ Hiisimi *»* »#* *« II'J 

mi fnf fAr rtfiariil t4#*irrrii A T 

III IV n» Si VtHI mi tUmnm X ii *4 

* ] iidi ih»t ft miH hy n tfitiilhnhlrr fur ihr i4 

tftiii trw*« |ilaiiiwt hy Itm upim luml hr >4 h^' ihrm *»• *lm 

|4iihil»ff‘fi tHnHt|iiim*y4rniintft wiia rtitfiiM, ihir t*r llir C»vil flr4 iirl hj 
Ihii liiPVliflMiit ikmhit timui v fi>fn M*»r ipCmir ,1 I-**, 

iif a Him IliHl, Hm :l*i, anlh ll nf Ihr An \V nf lHiJI 

li|ifillit)i m i\w min* Hfii ttnhthinr v .itifmhti t,» llrill'lfi 

null Mfim'mitk iViij/ v, iCktttnrpmi MiiHfutm Ii4riife4 In,. 

Unni^iiiiiiir r, SCuliiurlyii «#* » , * §*1 414 

f Ak»ll ftil4 I Vi*#!, Mff ltPUf4*W |flllMl 

|t, mmmmrn* PlHff pf ftth^ Mmt fm mh fff m**^ ft f I \rll 

jprimimf k«l#» iS^'ilhJ tu IS#i* /Igatri it hmi4 r«r luiniiiji u ^Ini* 

|iki III Irnimii'inihlif mnfwriy, Hitiiwiuniiiy uii4 T j’*<»4iy 

nftvr ii % imutl imiimhilui u aim|ilr mmis^finr n| il# aumr |iM*|<rHy« 

In iHSi II uhyiiuinl ft Im ihr aair i4l Ihi? |fr»*t*rtiy uirlrf hift 

niiit il vmt mi ti|4 fnr a^lr hii-I imrrii »«i4 hy ihr |»iiitiiiiif**, 
lu IHiH'i J uhlfthiiHl ft 4i*iftrr In Ihr C»mtl nf tliw Miutaif i»f 

%\w In-nl Iliiilwnf wltiiiti*|itii*»4miHm ihn f*fn|i0flf w<i« tnit ftif!it^is**t|, 

Iw Mtfufrctininil. «f hla tiy win »if tin? |ir«i|»*'«iif» 

Tlir iilftitilifa iihjwiril Ui llli? pain* imuC MiHr nhjri^iwii ItiMiitf hrrii 
4 IwIIi»wi!iI| hiim 4 lil n iiili Inr Musnltiiliuii ut il*i in lir < 1 % il 

«r4prf«i ili« iuln* 

iMi ihil Jh AwuiftitW m\f tm rffurtlwl m b i»liii|»li» 
itiftf ItfitiliPiv M ilhiWti Ilf ft* IS «f fit# Citii |*M*§^4iirp C»«lr^ tlin 
Mtttilif liiiil iw rmwrr tiiiilnr ill# lisuf in itirwl imfi»4n*iur«4 nt hi|P4# 
lliit^ltiii igiiiiiil Iiwitifif®i4lil# |ir4i|wriy ftlimifp hfyiiii*l tim litrftl 
littiilft i«f hfi Jill Winilrit, ftiiil |»ri*ttpu l»n# lil inu n, '*J*I 

uf liiii Chilli iswfc tlw nlruitttiftfiitinnft, 

/Iflli Ihtwltirf I ilmi III# lilnitillflfi wnrt #fUltl»4 In iltb iiiH l# 
liif# itmi J*i 4mtm % ftliit|4ti mtmry ilrrtw* i»i»l¥t 

lift ttir4rnpw <if wtlkl! till |irw'tift In niimiifhm mtiht b*wn Iti fn#pnii| 

nf IlHi pm|mH| III diiipttli tu uufti ifm |*li4iiitli*ft ftnw iity 

|mii hi il* 

CJiitlrl E'lln Jiiiiititfttlt iftift *,.» ■ , #•* Ilf 

^r# Mwl IPfti# H- 

UklllAEDAIi 4iM) tXi*dllAllK4' SuTl % |i>r |»rn Iff 

tf pt-mf’-Ael MU ». »0».J Wluu li 




y 


n \hp full nmtat nl tht tbo 

i\ht h’iwH U\ rei'lv lha ihi’ iHMtml r.,liwtbn till of that 

tht' Htr.trn ctn tho co nhurif to ahow that tho d. iUooofc 

llorn Itm wA« attiibutnhU' to tho iMHultiet of tl>0 l»mh»ra«r. in th© 

I'.H-nt, A«i tpl ..t 5881 ). H'foro „j 
f!>,» Hitoi'Pcil in «olU!ig 11 (U’cri'o tof a »u» h» tixcej* «f ll»« actual 


nimivak WiiuU u. Chain Snkli .« <« 

T ANn CO.!^I!AUKU-<’i?nMrii»(«it wiiMf — Paj/rnttitlg 

f o'"!' i'll oil*' » <*• 'ihtaiflcit liy a lamlianiar mnl<ir *'• i'8 Cg) 

^ f N AV V. Hcit Act, the .lecree-h tiler cmm l to be attache, I n ecr- 
. , rn'Ic 11 m,-‘ wiiich ttic atrearn of tloicromcintCYctiwe which he linil 
l’',Lt .u im 1 accrw'rt. It) ilcteiico to a auit brotiuht by certain jmr- 
’*? r t ..f .hraVmroroi."r'y *r,.m the juiigmc. t-doblor. to have it 

tLidmi, ho ind tMnitWil n. ©h©rgt ©ii H md could bring it to sal© 

thntlrehMKc of thi«n»tnrc eoald not be enforcca in exocn- 
lhl,i unit » t m K , ,iy n pernoiml one for iirtcnm of Unv- 

* r «''«m.t V.vnM-.l by a 

?, 1. ,1 1 foil t itol cmni.rlcnl to c*,lablinlt or entorec a clvirnc on 

lUninno t onu i y t ^ ^ dtHooo* luul %hu^© 

|m»i«oiV, ty to 1 pt^rwnial ami 

C!!‘vonbl.MO''l>'’'iy ■■' < A««drr 

ilkm t- i<n<”x>‘PH A'liwincu roferred to* 

Lacbinan Singh ». 8«11« Itant ». ••< 

. ..— (Uhethn nf ria<« % eo iAorw— i?«i( H /«*• 

■&. V.„ 3 „,.rt p...l.M.r X 

** * i ©'WN ANT^Swif far a/ XV of 

ttmuMi Vunrtg-Act Ktt 

^iHH V^httib SMJu.ltiiletlona. 

l,KA»K-/»i<mr«'‘ lent# (p-.fw Wiwrnri) the leaaor 
l„»ttti..tct,t lU -i ' I an the rMU i» paid I ■ball have nt> 

,.„vt'i aittcil «• toll « iP^aee* ahall have no power to ecU 

|iiiw©r ihw^hw w«»rdi by 

^L^ioaficJe that ‘-e uMd when needea." Upon 

Wiiy of ^ Ids heir, wht* wtm in psHeiwinu of Uw 

1"' :‘:A,l:.h fi'i'rm Z »h O* JZ olalmcil to l«i the leaKCO 

InmS will, -it forimo u a timi the leave was one creating a 

of a moieiy 'hereof A ^ allowed by the ««ttlemcnt officer, 

hcrliehle Interest. Ibe claim w^ 7 

and the levvor 88 of the N,-W. l\ Kent 

TerSu "88^'*^ ^ le«ant.afwm, and to ect aaide the 

^Ifihatum mw uve of the word Mimrari In the in.trnment 

“^‘l'T''hal^b,tv ''no^m^^ Wtt'n® «»»* <^8* f'®* 

paid t »hall have no powo* v wa* to be In perpetuity i and 

Unya Jfttl ». Ran'Jift"™ ”• ’*' *** 
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liF. ^ W 0 ~ ! |< f III 1^1 **. 

r; 1 »^» 1 A ilsiff'-t i\w *ifit %hiy. {^^rr^|f.l 

li;\’ It. 1 ' I. Ml f| lvir‘‘?M«l m( fill’ s. iMilli fliiil tlii» 

i\n« l<’i llsr fit an *4 f-t « frtm 

fHIP Vf’rtl*, H rtf'** lIlH ii|||»<ll*lt I mII } » ” I |slt«’ Irs’M'r I »|<i 

«if‘rl=ir*’ I nmilHWii |»fiy ■iIm.’* ipmi*i»I rtnil mrr^fy tiMH, iiin»l 
Hwi if t «iiimlii full til }^ft)‘ III*' Ml m%y ypnr^ ihp iw*sr-f« Mf^ili# 
hiMiH* I'*’ ft* lilirfly ta r«n'*Mii‘rr ilM» fill' I’*! --Ilf i/* Tlif^ 

Wft« l« n »nM by llir ngmn^i itir 

fpr #if tlw limw ii«4 fur U* «ririir«i iM rriM, ilw fr«*M 

tttif Ihfit ftMritrdiiig t« llir ri^hl. r«n*lrit«lt'Mi **1 i|»i» fni 

fill' tmiiwi'' ttinl iIm’ \rnmm wc^ti* it**l ri»filM’ I t*i 

<*j<ni him fimrt fMftiM* Imig fi* li# putil ilii» biiimiiI rmit »*f li*« li i 
tliiM 1 m’ IwitI iliily |ml.l rr»»l nl lliM^tfrinl rwip rrtifii llm 6 lli %lin, 
t«> ilH» «Mll Miiy* I ftiifl ihrtt, timirr Ihrim ©frcnitii^lftiw##, Ihn |il«iii- 
tills wi*t*t* iMtl imlithfti of the ciulwt^il* 

iitU Ihit fho hm%p wn^ for mm your oiMy, i»i4| Ihii^ 
timlw* H. ilo* ^rtflll of it Wii^ ii>lmi-i^l!ilo 

III i*viilf»on‘ wIiltMii! rr|ii*»friMlMiii itml ih# lii<l hmi ?* ifii’r« 
llmtt|iiiy of ilio yr.iir »«4 ili-ii i ,|» 

liliimfill*^ iipfo MirrolomiiifMhftl i« |wi»wMfm pI iIh^ liow«i% ii*md 
t. fi frrrcd l»»t 

KItftyiili p. Iliw^iifi lhikh*li **• #« I Pi 

t|mf 1*^ pPgf /II §f III If ** If C'^l«> A*ll 1*^ I 1 1 

f»r If Uh 

l4rK>iHt<, ItKVlti'A m.f r^<if n-iff Af 

IhYiHff* -« /kl I ftl* . 1*1 ft ^ft|t •% # oiiip i«i| |.f fiiii-ti 

hi^ ilrf’ifirrM lO h»Mhl ft h OIsm m i »?»'! m slip Iinili*’l4 

till* jfrfriftiniif »f* ^ ti’f wrif’ tfftftlM® fft ih*^ rl.iMii 

i»» fhr ifonift*! litfif h'pf IftMit w» 4 |«s hh 4 wi^lm mm^nr’i mu ils^f 

Ifliftl, hioi ft l»ilhl ftt«P lo M m ft II.imi (pol ;4..irli* 

f-Mft »iiimii 

flip ♦IpfpmiftMl® lifttiftrt ftr*|ftlfp 4 m« iljhi 14 

thi’ Hl'iiioif ft< nwiipfN hy nrfPttM|ft;hm or in ijir Ift-is4* 

lltoif rliiitt of MSP roiiifl only !*»■> m of iiiw iMftiiiiiil' 1 mp'l 

lilllpiftglt lip pntiiii tiPl iwtprtrfft Wlift fhrir fltflM In lin? ori^n, 
wpu* wi*rks *»C n |iiftmiiiMi»l phurm'iMr^ i»n i%iimii ii|«^ 
h'lif l■’Jf lip PMiil I rproVothp «# in il|jf» nilin lom 

Plftitiir*! *»f ll|o Irtish ftiMl III* Pluiii* IM imilif ilift »k>ml4 «lirtr« 

f (fp l»*Mipi/rpv4. 

11fp |,asii| M rlfcoiap fiftftk fif Ifitik r, Ifiill 
i#iMrrA*rfciN jfiATr/ m#*, av*, sr^ api 

W’tl M, Mm I 1 1 

lAMt rATiiiN Ari\ rtiN^TiiiHrniiM or, m$ Aet xv «f i#n* #. ti, 

^ 0 ^ riKtl l‘i*»rri|i|f».| 

C«tip, ft, 1% 

nf rkddrm, Malmmmmhn ^sw :i, 
iiiaiuiHiitai* nmu tmAi* or suit roii. i‘iira rriiroAinr i*mh, 

Ml Ul, 

MianiKo rEii»riK-*4r* 1 4U7% ml, m. iimhi frm im, 
MiHiTUAiljf* in ftdfwM 11 / 

ifttiiri*|ftii*< j A mmipgP'fliPfttI* ilmmltlm ifnti Mftrrii* |«rj, «i||| 4 tilfti*n| 

Ihfti. flip mmfiiPttif itmilii *♦ imy Itio mp^y ynir, i»ii| lim 

primftpfti ill ipfi ilwf* ft Mm pHmiliiftl Im |*iti 4 nip |,|' 4 i» 

ml*p 4 iimw ftHii ttip im^rrif pvrry ftinf iiini uium fftlintp l»y Mip 

til«rt|i8gor ftt |Nij iltti |iriftri|ml mid intPr^ftt **m itm #ii|»ii}»»i,nf 

pri«l/‘ 111# n# tii -llliprly Ift lit# tlrln ifMin 

til# pfaptrly «if| frnwi tim iiihrr pr«|i#fty miil #f Miti 

|itif»ttifi tit lilt fwirt iiitftf. 1 1t© 11 tuil f^r mipiMm 

tkft wi liif i^tli Iwlyi 1114 ^ ... 
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9k oottilHiofclott of lb® morlg tbal ih® adraneo 
hf Ibi mortgigii to Iho mortgagoi? wti for & poriod of too yoaio 
, ootUiw I thot tho caso wa« 08 «iootiall/ooo lo which, looking to the 
mmiU of th® maltor hotwoon tho partios, thoir ohllgatioo® wore 
mutual and reciprocal, and thoro was nothing in the terms of tho deed 
to take it out of the ordinary rules applloahl® to documents of the 
kind I and that while on tho on® hand th® mo)Ptgage® could not enforce 
his rights during tho period of ten year®, on the other iiaud the mort- 
gagor wai not entitle, hofot® that period ^had cipirod, to redeem the 
property* Fo^'ii f* Fod/a referred to* 

Eaghuhif Iteyal % Budhti l«al *i* ».♦, 91 

t* MOBTGA0B--*j0t*af 5y m§ pnoriffamr-^Suit % 

ollir iitrtoopttf f#i* Mi $har$^SuU fist mi«is^Um^Aei IV nf 1989, mL 

tS, JC F of 3l87f * iVor* 184, UB^Murdm ^fproo/J 

M and J Jointly mortgaged 88 sihams or sharci of an estate to (X 
gl tint him poaieMlon* Otranilerred hla rights as mortgagee to !r 
mad Jr*. In esrtculion of a door®# lor money agalost K hold by 
M*9 rifhli and inUmnU in the morigaged properly wore sold and 
wort ptrohatid by JP, whole htin paid the entire mortgage-debt* 

B, tnMrof Jt wed the heir* of P^to reoofer from them posses- ' 
ilon of J*i Ilhams in the mortgaged property, on payment of a 
proporlioaato amount of the mortgage-money pidd by r Tho plain- 
iiit alleged that the mortgage to 0 had boon made forty years before 
iult, The defendants contended that a much longer period had 
tipirod iitiot iho date of the morigago, that forty-one years had 
elapsed almie 0 traniferrod his right* as mor^ageo, that they had 
redeenwl the property twenty-one year* ago and had been linee Us 
rifiemptlon In proprittary and adrerte possession of the sihama In 
iult, and that the wit was barred by limitation* J^elther party was 
aware of the date of tho mortpg® and nillher adduced any proof on 
Ih® fioitll, 

applying the equitable principle adopted In m* 96 and 100, 
of the Transfer of Froperty Act {l¥ of 1889), tol the owner of a 
porihm of a morlgagM estate, which has been redeemed by his no- 
mortgagor, ha* the idghl to redeem *«oh portion from his oo-mort 
iagori and a suit brought lor that purpose would bo In the nature of 
a suit for redempllo»i and would natawdly fall wltliin the dednltioln 
of io* 141, sob* ii of ihe UmlUMm Act (Xr of 1817), and it wa« 
not poiilbit lor one of two morlgagwi, redeiming tbe whole mort- 
gage property behind tho back of the other, to cibangi the position 
ollliil other to iomethlug lotii than that of a morlgagor, or to 
abridge the period of limitation witMn whidh he ought to come in to 
rodittm 

Mdi, Ihirtforii that Ho* 148, end not Ho* 184 of loh. If of the 
Limitation Act was applicable to the suit* 

Umrumim^ *r. mi^kmmai Yar Mkan distinguished* PaacAuw 
Hlifl t AU rufirreti to* 

MA ttlWf that the defendimti being admittedly in posMwImi, 
though the t Elitenoi of a mortgage a* the origin of their posiosslon 
w»ooa^tdbf thim,lt lay upon Ihe plaintiff to glr® priaid /adt 
pr^ of the •uMlstenci of that mortgag** at the dste of suit, but that 
tifumtng that notice wa* glren to the defendants by the plaintit to 
product the »ortgag«-d«e4, and that they failed lo do so, very slight 
ml4mm would hart bota *ut«clofit to satisfy the obligation whtoh 
lay on tho plalullft* MMm DuU Mm ?• Namnim Mamdm*Min$k 
inferred to. 

Hura IIM % JapI lamlu . f«f iMi t9d 

. 8- mmm mmmmmmmmm JUrMktim-^ 

i^srl/^—Fo/aaHoa &f in F// 

^ life, f* 7, orl. I#-- Jet F/#/ llfl, t» 20-«Slgltilf» cmM.tfmPhm ufA 

4 deed of moit|»ge w»« escwnled by f , T, kud S for E». 4,000. jf, 

8a 


*% htmmU «i utilt fi^r rwff^rif of pm. 
nowloiiol »i»4^4lih«hir iiiAm«ii|i«irr4ptppr.r*f ii^^lii«i 
wlw Iwt |niifhi»«r.4 fhp pr P ’i\ ftii» *4ltfr 

kihl hx ihp l*4ill ll^tirlt, with to ^ #4 sill It «f III© 

rmirl4**«W Art (Vlt %4 Iwtipg 

Imiighi tip tlio «»«|sillf tif fpilwniiilofi Ilf t«ii mi 
WiA rr*! toil® oxiIttgiiliVil itNolf i«t*l m hf lltPit «wii 

mi innpowpfiifl itw piiliillf t^ »m tot fp*|p|iipiipii of otiP'ililril of ilie 
pfo|wfH% ttt« pfliirlpftl tiiofioy nmm m l*#lw#oii llirm iitil |||# 

iiuiiit tmm tm m otw*lliif«l of III® wrlilfttl mnp*.* w;rt 


imotttiti Hi. piiriiritiiirijr mm 

f^r w 1*0 ft;TOilr*so4 l« fiWif ot lilt #iil»jr-rl 

t.. rtfrrmi to. 


B'fTH I' m 


■ I if -iH I raTf^f ■ 


Cif il Coiifto Aotcti of l^#i|»ll*iil llto <11 ill*pnto^* 

litiiilliiif till* kimi w»fi III# iiiiii*iis*l of llw i«i<l lli« 

Utiilgiigr#*^ flilili wtiloti woro tonglil to ti# pM off $ llim Iron* iliii 
tffiiw Ilf llif* plalnl H oluflpii# ilwi In llio ptoioiii r«## lli« mb* 
jwMimfIrr lit ilippiito l|p. lit# «ifio4ti|til of llltofltfiiiil 

niorlgiipt Mini of i »n4 *ti«t H mm llwi^foie III# 

llililN «f III® |»roii*ils*r¥ JitfWlrtlon. 

f\r M |a n fiilr iJ Ilf lion itwl wlilloiii wMi 

of isniii w Pitinly «>«nptffiir4 Iti fitniif «f ilio 

ill i|iiOiti« 0 i of JoflfiiHoiliiti, til# pfiittiiipltoli i« III fitoiif «f 
jiirMI«lloii In III# liltflifil Cottfl, 

Utoormltoiif* hf Maihiwio« J.| ## to III# tttoltof of iiiiln 

for tlio nt woriintiNii *i**fl ilto niiitli* lit wtiirls ili*» tuNi# nf 


ifil# |»rpp#rli Ip ih^i It* n plot of 

kioL Min I 111 witii'lt, in toViO, Im4 two m^n$mp4 f« 1^. wit wtili 


IgTCTIIglCTilglfflf Ifffy 111 lllWflMtMiMBlHil-:.!!' tl I' JOfTT* t 'hiinirniMiTl 


kioL Min I 111 nitii'lt, in toViO, Im4 two m^n$*m4 f« 1^. wit wtili 


litol Mo* m wm* |iiifoiiiii#4 l»| *1* wlw |m*4 oil ilw ti*<*flg»i|o wt I --ot 


l!*f* otilw if! Moiniiliitg froin tii# 4wf#i plnl p^* in 


ffoprlf 


m 1511111 wmi ww 

fly ohiri»4 to tiiitt iw4tf bli i*f tin. =5^ 
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VLQUT^kQl^^Flmmi Mmmd firil rnGtig^gnJ^r mk 

iif mnfkfa^ipi prmmif ^Sfumd marir^m^m mt rn^iln a partp^^Mt If^J 
1882, w n, 85- Sm Civil Crwedure Code, t- U. 

I, mmmm M&ftffmji €mttHUnmil A dood * 

of morigiigt' hj aomiiiionul Halts i^Kooultnl in 1872, givitig tho tnort- 
gag^'n pos5H«'Hsu)n, ooniahua! a Kti|nilaHon that tho principal monf3y 
nhntiltl he pahl ivithin inn yimn ivmn tho diito of cxoctiUnn of tho 
4rc»l, and that, in default of auch piiyrnwl, tho cotulitimml nalu 
fdumhnu'conumlwohtto. itcontainod tho following condition an to 
A a to InicroBt, ll haa hcon agroodthat the inottgagoo hat 
110 claim to Inltroit, and tho mortgagor ha« none 10 prodtH.** Tho 
iiiortffiigco, howof or, did not obtain ptjaaa^alon. In 1878, tho mart- 
gagea propw'ty wa« pmr«ha««<i hy the appellant at a aato in ojcociuion 
of dec roe* In 1884, tlw moiigagcfo brought a anil for forockmiro 
igaliwt the pnwhiaor and tho ludra of the* mortgagor, claiming tho 
principal money with inwrwt at S loinai per cent, Mt mettaonu Tha 
dcfcmkiita pleaded that the plaintif wai not entitled to claim Intarcit. 
iidd that, whatcircr eliiim tho mortgigti might hare against hi® 
mortgagor for coinpcnaatlon or damagot by way of int 0 ro.^t In coii 80 »# 

«|ucii0i? of ths fallart to got poMWilon nndtr the contract, ho had 
none enforceable In thk rospoet againit tho land, which had paassd 
free from chargo for Intcrost to the purchaser, Mm^ahar Singh T# 
Mmmhki Snim referred to. 

Alkh Baksh c, ISiula Sukh t«i «»i m ISi 

mm0m^mmm«mmm^m l/firfpf/c ccfo/f/iVafil • PimTlgmm^Suii /of 
fioa prmmrtp^P^pkklinn KVii a/ - 18lHl, t» 

pr§rmkni**iimffmi /i*r ptipmmi «faw#7#^m/c*an»ary «* /Vcof o/#«ri’/c8 of* 

({f nniim kiin$ ^ignmi ky dm vf farmirdlug 

»py uf ^Pf^kmUnn midi iV nf - The provisienH as 

In lliii prcHfwIuro to be fidlowcd In taking foroolosnro pimutotlings 
under itgulalion XVII of ISOUaro not moriljr dlrootofj, hutstriot 
•atisfaction of the presoribod oomiillona Ihertm laid down prtowks 
the right of iht ooiMlitlmml rimdoi to claim- the forfeiture of the 
conditional v-endor^a riglit, and tho f arlmii ricjuiromontH of that aeo- 
lion have to- bo strictly ohsorfod In order to cmtltlo a mortgagee to 
com® Into Court, and upon tho hafli. of the observance of those 
requirements to assort an aliiolut® title, to tho property of tho 
.incirtgagiir. iVorsider Numk Singh T. I^wmka htU Mmiur and 
Mmim l*ir«/iad v, thjmihm followed* 

In a suit for poasesslon of ImmoTcabla profoty by a conditional 
Tondeo under a dead of oomlltloiml sale, allegid to hare bttn fore- 
dfwed uiidiir Eigulalion XVII of 1800, ft appeafid thati exotptarcei* 
till In Ih© application for foreclosure Itself, there was nothing to 
iliuw that any preliminary demand was ever matin upon th® mortgs- 
giirs for imymentot the mortgage»dt‘ht j that there was no proof of 
the noticid* itself having been nerved upon the mortgagors, which 
It lay upon the plainlllf to eit-abllsh | that there was nothinac to show 
that ihi tioilcc which was imticd was signed by the Judge to wlnw 
the applicallon was made I that it was not pioved that a copy of 
|ll« application WM for warded along with the notice to tho mortga* 
fCrs#0r that Its termi Wire cfer brought to their knowledge. 

dhidi applying to the ease the prinolplis stated above, that Iho ■* 
provisions of llcfulafclmi XVll of liOS had not been sfttiii|d, and 
that the piftintitf had imft falfllted Ida obilgalhm, namely, to profc 


tttMIMI. IHOiX. 


7 , wgiiw J Ijr iltttl 

i^f «ntifr«rttmt)r m of li« m,mi% wiili 

. n! llth 1 1^** fiWittiini* w«i «iti Itw* tfiniriiy 

of wrtalti ttfopiiy f«»t a prlwl Itn ytart, Tlit ittil wntuliiiHl 
orof iiloifti Ut «««irltii iln irnyminl «f ifiltftni to m iiioft* 
iod MOitf a |iwf titeii Hiitl M iboiiM tiif « t»f 


i f 11911 lit J 


i. 49 1119 11 . 111 . 1 . 1 , 'f... 


Mttf ii^d $,% t mf^n mootil itnf iwi m ifrutd tmlwi***' 

Ittinroit to lift pukl |«irly iu tmiil* Ubitt mm •• f rot klon il»i# 


lia ilift item of m% Will f If to* tlii iiwriiii|w» ittlflii irm 

tilt f rkiliml ummf m lmiii#4liii«ljr dot, iod rtwitor li ml oi»i# wtiti 
Ifikfiit il Itii fult if iii* l»i «t»t* pf Tbi 

did aat likft fOMfttfttoii of ifit ttiirlfitiid propfljri mi l»ol iso 


iitofiiigftft ifoiigii a mil optiitii iis« it»n|ftf§w m tmm^m mt 
oklmlttg hiiiml fwissi list diit« of list mortpio- 
died to Iho diiti of Itift mil nl Et* t•i pftr OftOt pm mmmm. 

IMd limt I ho ftiir loforotioo of fwt from Iho oiroottwliiiiofi 
Pihoto ftftscrihed wn# ftml tho morlfitiii wnitoil Iho prot for 
ftftftisriof ismi rotor or Ini tht kiirtii^ wd ll»l Iho irattnaolioti tsitwi 


tiodtr whith thi mortiigti hud olilukoil ioitiftlowl tht 

foUowlog ooiidlilooi I—** Ifoill Ihomoftpp'mmiftl !• fmld ilm mufi*. 
gags'o ihail wtimhi t« pfiwoftilots of iho looriiiiid limit, nod whiii 
tiridltn mill wsmolit if lor tht Ootnromittl rittiiiw iro illintod 

to III# mwliffif it uui iliill «ol fti dftdoolftd nl iht tliist of rtilfttipllttii, 
Jki Ihi iod of lout th« morlf^ori mni p| ilti isiiiriing#. 
motwi mi rtiltsios tim proprtf, yotil Hity p| ilio moriinfO'* 
i»cmt| isiltlwr ihij nor ifioir Istfit fthtli lii?« i0| f Ifht io itm pro* 
to 1184, « ropwftittlntffo ill ttio litli «if out of tlm orlfinal 
iiioftiliiori ioftd to rodftiiii lift nhifoof tlio moffgnfod iipw 

th® »tk«niloii thfti liift priimlpil oiistmoi «od duo iipiii tho 

woTigigi hnil hoftti wtkiftil from thf poito iistt thtl ho wwfiilliltil 
to ft tmliooft of Ito U. Il mm fcmad tisil froos ils« prtiito, ifior 
tlftihmilsig ciotirmtiftoi ritioti«, ib# prloolptl moiifi witli ItHtroit it 
the fit® of Vi per otmi. per mfiotmi hid hmn ronlliid, tod Ihnt ilm 
fttifphw eliiliiiid h| Ihft pliiittlif wft« tisi# to htoi, Tho Imw 
Into itowi dlimiftitd th# iiili« on ibt trootid ilmt midinr n* it (I) of 
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iftlirtif— AH JV uf 1882. 51» 8S| 84.] Although a suwessful 

prtxjuiptor bt^comca Hub«titutod for tho original tnmaferee and thus 
beuottua untitUni to tho bonoflia of tho trftnHtor> those benefits cannot 
bo olalnu'd by him for any period antecedent to such substhution 
Itsoif, and a pro-ompt(»r» before hi« pre-emption is actually etiforcod, 
tnmsesHes no such right in the aubjeet of pre-emption as would entiUo 
him to any benefila arising out of the property which he is entitled to 
ukoj hut has not yet taken, I'he original vendee cannot^ whilst ho is 
In possessioui he regaided m a trespasser, who would have no right 
to enjoy the usufruct of the property which he has purchased. 

Umm Singh r, -fffitaeri iTAaa dissented from. Afeott^ Chmd v* 
M&miMknr JBuidtQ tmhui y» and Ajudhm v. JBM$o 

Singh followed* 

In I tbruaryi 1888* a decree for pre**emption was obtained In 
respect of a mortgage by conditional sale execuied In August, 188‘i* 

On the 28rd Augutt* 1B8S| the decree-holdsr exteuted his decree by 
• depositing the prlampsd amount of the mortgage-money, and obtained 
potaeiiiion of the property In subslitulion for the original mortgagee. 

In dune, 1884, the mortgagor, proceeding under s, 88 of the Transfer 
of Troporty Act, depositeti in Court the sum of Hs. 69P, claiming the 
name to be ade^juate for redemption. The case was, however, struck: 
oit in consequence of the pre-emptor^s objectiun to receiving the 
dejamlt m the ground that it did not include the interest due on tho 
mortgage. The deposit remained in Court, and on the 21«t August, 

1884, the morigngor deposited a further sum on account of iutcrcHt, 
but this also the pre-emptor refused to receive for the same reus ju 
as before. In a suit by tho mortgagor for riHiemption of the inort'- 
gftge, It was found that tho amount deposited vvas all that was due 
on tht mortgage on the Slit Auguit, 18Si« 

ihhi that until the S8r4 August, 188B, when the defendant 
Cttforood hli nrc-cmpUvc decrac by depositing tho consideration for 
the conditional sale of August, 1882, hi had no Inicrcit in tho subject 
of prc-cmptloti fui would entitle him to any benefits arlting there- 
from, and thals the defendant was not entitled to claim any intirait 
m the mortgige*>moniy for the period antecedent to the 28rd August, 

1818. 

Smhk that the proper pmon entitled to receive the interest for 
that period was the original conditional vendee, and the Court which 
paiscdi the decree for pre-empllon ihould have allowed him the 
amount of such interest in addition to the principal mortgage-moooy. 
dihih AH V. AraMwm Zmdu referred to. 

whh retercncc to •* 84 of the Transfer of Property Act (I V" 
of 188*i)i that the Courts below were right la not tUowiaf interest 
to the cieftmdaiit after the 2lit August,, 1884» when the plaintiff, to 
hljs ktiowifidgi, deposited tho whole money due on the mortgage, ♦ 
with referenw to the last paragraph of s* fil of the tame 
Act, that the Courts below were wrong in subjecting their decrees 
in litour of the plaintifif to the condition that the defendant should 
not be evloM till the crops he had sown were cut. 

©eo'^0at % Earn Autiyr ... ... loa 

wmHiff ii^pk fforigcrgf. Sm BoM B, 

ru --r- Sm Adf trM noiiMiiilon. ^/r-land. 

14UIIAMMA0AH LAW^Mnti fm* ruMmiim iff rigkiih-^Pomtt^ 

Fim 0>fSmm0,2 Acwording to the Muimmmadftn 

3LaW| inarriagi Is a lifil tonttaol, ipn.lhi oompltiloii of -which by 
propowl and icoiptonce, all the rights end cil^mMl^iillch It ortetes, 
erlM Immedletely $.M Whert iste authority 

lor the proposition* that el) or any of ihei^ rffhia and obligation i am 
dipiiidtat upon any condition precedent as to tho payment of dower 
by the Imibtnd to the wbftt Eower can only be regarded as the coiir 
ildiraMon lor connubial Intirooun© by way dtanalogy to price under 


kli 


flKttstki. mmt. 


r«i«. 

• U« cmilrAOf nf Kiile. A U (tough prnmpt dower may he «l 

ttfirr timrirlaiici, tli«» will' la %%\hipv im l*i 

Kiwli itrinwki III «!»>* ^|wvHiwl lime iftiiiiiii ftikl II l« wily 

tijkiii f«»soh ilinimmi llmi II Iwpiwh fmynlilr* 1lii« I'lfinii 

tii’iy iw tiM'il Ity iiw w a iiitiiiii «if fiblrtitiiiip III ilir* 4«irtrr, 

wti^ m A to m cilttlttt tm tin iIh? |»?tft nf tlit inp* 

Iwtkl^n wWwiil ls«»r linl, iillh*nigls »lii» imy riti?i»l 

llw inwHiinil*si riilil lo li i» tlii^ iiIp#, m\4 

it wfiiHit li«» i5«iii linil niitli tw Iw# f«l*l |ifnm|it iltiwff lil« rigiii t»i m* 
liftbimiltw dwii iwl fti’entti. Tin* mdt nltjwl «f llip f«|p film 

film III iimt-fmyiiwiil «if ii I 0 t»iiiilil«' tlw t*i awiir# |*»|* 

mrtil* lliir right ta rwlit ti#r lut^bitul m lofiif m lt«i ilintpr trniiiliw 
titifinid In iiiyilnmHW l«i ttii* lltii nf g ¥©iitl0r iiptifi ill® will $mii liliilp 
<lw| In liin pc»i®nninit utid i«i Ipiig m itiu |ifl« nr «iiy finrf iif 
ll 1# aii|»iikl i wilt htr tnrrmilpr to b®r InwHitiid rpapinlilfi ili® ilnilt i»ry 
Ilf llifi grimln In tli® ifpiidn®. Ilnr liini fur iiii|iiil4 tlnwrr In pHipI 
nfl«r atiiimiinwntlwii tntlrnn iiit®h limr ^lit» n miiinr tir »<r 

lifsi iiwt fnri'pifi III wliinti lirr fullifr ni^jr mfum In 
lirr mil II fmytiwni* ll r«tttwl ii» miy pjibp It® |dfii»|p4 m% m In ilpfwii 
glingiilinr fhr itiH fnr rr^^lliiiflnn i»l rpyjiigiii HgliN, wlilrli i# iii«iii* 
tniliftlslp iipnil tllp fidllisftl nf Pllhrr In rnlisiliH Willl liw nllipf $ 
nnil il Mil mly niwrutp in lainKlIlkiiliwi pf llin ilnrrpr fnr rpmlliillni* 
fey rrtwifefitig lii pnfnfiwfiwtil wiidlynimt niinti pyiiifiti nf iti iimrli 
Ilf III® dnwtr m tiiiy b« Wiarttmi wi pmnipii In wlilt ili# 

|iiiii«i|»l® Ilf nf inAtr tli® Pilpgury 

nf wiWfttiPAwiii Ilf ll«| fiitiidii t»y g lit 

mwtilwiiimi 111® fiklitilt'i 

ll in i gptitml rill® wl Ititpriurlinkm ik® kiw 

IkftI in nf iliWnrrnp® tif i*|4nSiiii iininnii®t ffi*^ 

Imnin Aim Ilitnit« wnl hi* twntllipiinra Aiw iiwl 
Mnhnniniwii IH® ntdnimi nf ih® mniwUy mnat t»® 1 iii*4 1*1 itm 

ii|*|tiit’i.llim nf If’iMi firltinlldi’a In Irmp-nni Hi® ii|i|.iiiiiit nf 

Alin ¥nnnf in untiHinl in Uw grrMlral wrlglii. 

MtikiftMim iMmr t* Alulki^lii t, 

Ifenw A7i«jWri.m#H«fii f.lAiwr# iMkmimw 

Jwm Mkm f . Jmm l/iAr# v 

Cfttllt* lkt« M4»hrm t. Mppkiitt Aflnih mut t, 

lliwfilw rpli’fi'fil in, t. 

niw#, r, Afhh t, 

®mtl Nmlf «iiw®ntr»i imun 

In i ntill knitlghl liy n iin»l#«iid |i»r rniiftntlnii nf wiiijiifil 
till* imritM ikdim Wwnd Mtilnifititniiltiiii liy ili® lt^ii«li lnw, 

lilt! tktfpiulint filrutlwi tinil lit® nitii mm wil pnliit#i«filil#, *-» iliti 
itkliitill’ inwl iwt pukt htr ittiwnr4®ltt. Tli® nlaintlff lli®rini|Mfii 
inipwiuid lliii wW» nf lit® il«w«r4®bi In Ciitttl. 11 i|»|w uini itwi f tm 
dwitiikiilk inwtt fei«i lltill m i«i 

Witftiwr il Wii ttt kft wli®llf ©r prtif f| »pi»mml 

lliit iiit li«fl aiitliitfl kifnr# tfii iimfrtii®| ninl iiwt 

wliti III® plultitif fill ilirp® wtnittin ninif tmulBm, 
fiii mm a«* tf 4li»t »li® imtl mm «l»w»iiil«i |i«jfiiiriii #f 
3bf kttefi life wll win »r IPI nh® imit rntiilii* 

liitott ©ti lit® $fmni ©f iPtW#* tlin fiku iiirp»!iy 

ttiiitlnwii, ihi «liii wili4 ©pna Aiitfsikwi »f4|fw® wnl i?rwp|iyi 
kill tkinf imni m ki antr®®. tlif 

U»t$fi iiimiiiwl III® wi^ PWlat IPt, lawiiiiwit m Hit pklniif Iwl 
uni |*ii4 tint iliiw*r4ilii it llit limt li« limili liii inii^ Im 
kill m mum ©f inllon «ii4®r ili® |ir®f luliit ©I Ik® Hitiiwmiiiiiiiii 
.teWw' ■■ 

Udtlt hf III# full Ikimtiftliit iHii l»w«r iipltil® Omifik t |i.w nf 
il# iiiliiWiftiMliiii Im fpktint la riililii mitl tli© t$iNtiiiftir« 

Plipilk# Itt PI 4©ir©f WM mfmmm i tiid ikii Hit pl%iiitif, ttnilif 
llii rtfpmto'iliii #f Ik# ciii* Iwl i flfki to wilfililii ilt« ittil* 

♦ 


lit' 


mmm% mmt^ 


liiii 


MOftAMMADAK LkW»>^ligiUmmj^^Bffmi qfucknmk{!gmmi of «0ft- 
MhpA fidihf PiititEtuM, C*i^ ihgfct, ttooordiug to feho Muhamma- 
(ion Uw, tin? an anknovvlodgmcnt by a Atuhannniukn that 

liaftiistilar bnfii of the acknowledgor^a wife Iwforo marriage/ 

if4 hla ana in fanit tlunigh Uie aokiiwwletiger may nmot itave treated 
hhn an a legitimate nm\ nr intended to pltre him the ^Uitm of legiti- 
inivr?. ii^ to oonfeir a|n\n atioh pemm i\m iUtm of a mt% eapble o£ 
inheVuing a« legitimate^ xxwXom ooiHUtionsexiat whieh make Himptm* 
ftihle that Hueh peritm eiui hafo bnen the aeknowkdgirV mn in fnot^ 
^$hruftimi’^th}iAok Aomrd Hmmin Khmi v. //yf/rr Mms§$tt Almn^ 
AinhmmmI /t«p«f dU Ehm y. LuUi BigmHi and SmMm HmmU t* 

, Mahmmi fumiftoUtmi Uh ^ . 

ItiftHUitfor no«t aaiotii by right of inlieriiftime, of a aharo jof 
the propetty of a woiiiwil Miiimmmadaii by a powm alleging him^ 
leif to be a» mm of the deoeaied, the tlefondanta pkadinl that the 
pkliititf waa not a»oo*bnfe a atop-aon, having been born of tho 
*liK5«maiHr« wifo before her marriage, Th® pkintit filed cirttln 
•kntera and other dooumtnt« lit whioh tho dtoea^ed in eiprw tmm 
referrmi to him at hit »on i and h® oonttnded that those rofertnoes 
ftmonntici to aeknowlmiginentt of him as a ton made by the deceased* 
which, under the Muhammadan kw, ontlfeied him to inherit as a logk 

by 0 , J, (BaonntiftSTi J*., dissenting), that (ha * 

nrkittnvledgmeni hy the decciWMl of the pkintilf as It k son in fact 
cenferrrd n\nm tho taiter the sMuti of a legltimaio son oapshle of 
Inhm'lllng the dcceusrulk eslnte, although the evidence showed that 
the diHiuised nefer treated him ns a Uigitimaio soti|0r intended to 
give him ihe of legilltmiey, 

MM by lS«ooi»ui»T, mutm^ that tho dooiiments ahnve referrod 
In did ntit ihow more than that tho dtoiiiod rogariknl the plalntiH as 
hii slop-son I that tho pkimlf? was ntvtr oalkd his son exeept by 
oonrteay and In th® sonio in whkti a itiropian would ordinarily dei^ 
orlb#lls ittp*ion a» hfi ton i anti that thor® wsa no sufficloni oTidtnoo 
of lb® aoknowkdgmmu from whkhan inforonoi was fairly to be deduc« 
ml that tho dtomwd mm intondid to rtoognii® thi plaintiff and givo 
him the ifolM ofa ton capabi® of inhorltlng, Sudukm Mmam f* 
Mukoimi 

Muhammad Alkhdad Kbit u« "Muhanimad Ismail lhan ^ „i 

Cmptf^ (f oktMmn^AolJX of \mtf #, 

Appfot.] The Muhammadan law takes a mpr® libaral rkw of Aho 
tm»thcrk rights with regard to tho ouilody of hir obildrtn than do«a 
ilio Etigikh law, under which Iho fathork titk to the onitody of hk 
ehlldrim tubilsti from tho moment of their birth, whflo, under tho 
Muhammadan law, a motherk title to such ouHtody remains till tho 
ohltdron attain tho age of seven years. 

AnappIkMlon wa« made by a Muhammadan lather under a. 1 
of Aot I A. of IWI that hk two minor ohlhiron, aged roapectively 12 
and ft yeari, ahould bO takou out of the ottsteay of their mother and 
handed over to hk own ouslody, Tho application having l>oen reject*, 
♦d by tlii t>lilrkt ludge, an appeal was preferred to tho High Court 
ii an ipptal from an order. It was objected to the hoftrlng of tho 
appeal ihat. In view of i* B of Act IX of 1181, the appeal should liavo 
hmm as fw» a dicriti and uliould have bten made under the iruks 
applieaWe to a WfUkr apptal, . . . - > . 

Ilflil that, looking to ihi pioullar iiaturi ol, tho 

obkotton w« a highly ttohnloal ott, and m Ml the evfdinoeln the 
iMO was upon tho record and was all taken ilvUPf Ikh, It would 

only be dtikf log th® hearing of Iht upon' very inadequate 

grounds, if tne objection w«r# allov^t4 

M$k, iko, that, aooofdlng to the principles of tho Muhammadan 
i‘law, Ihi appellant wan by law ©niltM to have the children Inhk 
ouilody,, subject always to tho principle, which must govern a mc 


•Mi 


aSHKBAl. INPEX. 



nf Uils kinfl. ihtit llipri’ WM iwi'i'aiwn t« »|inM>hi;nil tlmt hy Iflntt '« 
•ttph piiKtntlv (hi’V w.diM run »lw ft^k of h™tily Injury. «»■! Mm* iwlth- 
*«l »«y!n« ilmt M'l’ r*ha«*»B.! Ihn flotiMdMntlonii, lha* wlsht at t»e, 
r»f.mtn««n »|,). Ictfon f.*r iJiB otm ody of 
Xof.). ihore mm nolhlni! >« tht rw’«r<l lit Ihlncaro whlnU lUanliwed 
any «*<*o«** '»*«*»* *»* ‘‘‘® »Pl>llB»Hon. 

liHi If* imlfuit *** 

liKw--«it«rdl«a. S«* Clvil pfoowlurn O...IP, • IS 

- L W./fA.nf art, Sm r«mlJy naalorn, 

iraiutfnr* |*fi'»piiipil*ift 3. Will- ^ 

MUNU'II’AI* *■** 

Mnutmnmmihhmbk hmipidi mi mi 

ti. r ^nnm. m ic^i^pam u m% sn.i ttpm 

ShIiI nf Cpmmn HihwhI willi tlii^ mmiPf iif hkwihjiwm 
nmwi titiiit ilw ^reiiiwl Ima wrll'fotifiilwl niiiHi-litiii lliiil 

ikwif*' hm\ fwtWHl utirimliiiil willi i ilijl 

m%p nW il« tltOf {liliikiiig thsil iwr httiliiiii4 ptm hpI* iklwtiii- 
ilv l#fl hk I tkn t«ti| ii|i «ii fttn Utiil fnlfi»w«tl l»r| 

f^mtitrln mi%h Iwf pimtinittr la f yilitte iititi, inil 

WItil _ . » 


the fiio*« not nhowm* “grare awl aodden profocaMoa " withia ih« 
mMiiitig «f ». SC”. Hmfiim J, of tht Panal CWio, no a* to rwlueo »li» ■ 
alfnnim *o witpahls howl«ttl« no* amomtiliig to warder. 

(jHmn- Emjpm* f. Humittm dlitloguUhsd iiy MTationt, Iwg. 

ad. 

Qaeaa-lwprwn ». Mohan Hi tty at» #*l 

aiiitiiifllfti? in pmi Midpm 

mm umn^Art ♦»/ IWk m. mm, ikmpimp J* imt, 

WHiiintiil Pifwa wn* iitiitf iiitpfi af aalpWt l»waiirlil« iitu iiai«i»allaa 
ta la fwpwi af itia wlitaw at Itii ^tia Hfa** willi Itlfa# 

f fe.f! at Ifiinw «iv*winl ihal ll>« •wtitatl mm naati In fallaw ilw 
far % ooaiklamkia dbtmuw wllli a fmirnu «*f awiltr elrwiii* 

ilanapi wiileti ^ MM m fib pmi llwl wlit mm atiliw ta %ppp 

m nwiganllaai atnl wlih ika |nir|uifia nf li«r la iwlnii mi# 

111? fi*iift 4 hm in itw al mmmiim wlih iitt i#i 4 IiIIihI 

wail he allftfdl •» aa# tif m 

i)m ttnetiiwl la i^rali al lkf» fifutiiiiaiinti wtiiltt ta 

iu rowlii the af lili aiaaati mil atitlar lha riwamiiiaatt 

ilnelattd It cottM m% mW ttial lii wa« »f utlf *^iiiirtii liy 


far ri«i%«ry af l«ii©f mWt pmpeftf m tlf lii a! litItirtiMw, m »«lif 
WM wtttkr •* lit at tli« Pf it rr«»i 4 ari iM% f$qm4n§ Itia 
pklollii la iaalirt lbyi||tlif|| **»lllli« cwittaaiitl witi» fha 

piati al iwtti ia %\m mm wkkli wm m Im Itftt Iti il^iir 
at Afiar mmw ttiaffpiail tlwi pWatlfi mem 

tui 




fiKNKUAL INDEX. 
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(I.hI it !i\ 1 «v,. i„M>n iim.il' Iiv thti pliiintilfi' pi'Mmmlly. l-'iiriln'r 

fhMM rrivi thiMi ihi' tii Hjiiciul llu'w, and ulti« 

lUidolA thin lUi’d 5in ntllfInvM io |>v' nmulr hy t ht'jn pf^rHiinnliy, 

IM Avnu: thsd ftir {linwt H*njld havi* it voriiiiMl in any nuumor fliiHisiiht 

pi'in idl’d ih'd fht ir futrfiuh tm^litut not intoriVivd witiu 

d*lir und«‘r thii Cudt*, (h«‘ anit for waitf u£ 

l»ro>^roni ioH, nt rojoqi|iirmH* of ihr ordmn nndrr a, tlitiaof imviuji 
iiiHtn rMiu|d * d wdlu thmtgit niufdo opportuiUty iiinl Inn u i^ivofi (o tho 
idaif-Mf.''* rtsd oo .'oHlM’ifnt ft>r tioM-rotnidinnw liad hrm mhown, 

//. ‘d. Hif hmtt «oin^ MHo thiMjiir^Jiiou of thofnitllrlonryornon- 
ptSilloN’Hoy ni iiio Hof ion of iho with rc'ifflird toth<^ankr>< 

noido uu HO' n of {ho (hidi% thal, lookUHt nl thti diHiilHlilioH of I ho 
ididiitilf"* and tho of thyir anh {lii» waa {lot o{io 

III whhdi it wa» ox|H*t|lont in onfnrro th** linidlity to whloh thoy ntigitt 
lw¥<i oxinwil itiioinodvoi utHkr llu? iH'cuilnr i^roVkbiii of «, VM 

Killian Bild BiikUt lUimkt lihm »»* »»* »•* S6i5 

U FAUDAIt*>IAHIIIN*«*£*f<&«lioa #f 4 iuit wan bmnnht npnn a 

iMind fnirportinf m hate botni ijftiewtod on brlwlf of two Mtilounnmdaa * 
piifiiiiihH by tliidr Imiiftiindsi ainl to tdiargo ihtdr Iniinovo- 

iildii |)t'o|«infy. The bund ivaa eimi|int«orily rngiafcrabln^ and it was 
|ui’«intrd foV rogintrution by a porHon who jirofraaod to bo nulhoHzod 
by a |nnvri«id‘ aMornry itt tjuO lududf* Tho only firoof gi\ou by iimi 
jd.dnf ifi' f ! ih{ ihin |m\Vi r of*iU<o»nry \yuh o?Ci'»Hnod l*y tin' iatiioa, or 
Wuti {lu ll kiiowlodro nod con 'Otd* Wuh i ho ovidtotoo of a witnona 
whod*|io»i’d tb'O ho WHi ind I'or-^onallv urijUiiintiHl with thoin nor 
did ho know ihoir voin-^^tb.d ho wont In fhoii* lo dtionoo, that iluio 
Worn two wmnoii brldiid n putthh ivluno tho tHo oolHida of tho hoiul 
aald ivoio tlndr iro«^jH%nivo \\ivo»«j, anti thid (hoH» woiuon iiokumvlotlgod 
lho> inol omdo tho poworod’ {dt^onoyn 'hhoro wan nothing {«« Hhoiy 

tliai I ho |{idir« hail iwbr hynoflUHl In iiny wa) frotn ilin innnny atlvitn- 

etfd II till nr liii! bond. 

iMd itial, Ilf nil il ilto hnlln* biddfid tho pn^Mi w«r« In tot tho 
two tUdontlanta, ihh nvidrnoo wonhl not bn onnuifh to blini thorn, 
and that ii waa for tho jd^dntitT. who anuglil to brhn? tholr projjot ly 
In mdo on thn mroogth of n triunnudhm wlih ihrnn to .show iimfc 
thi*y worn froo aginda In the intator» and, liaviim a ckar knowlndgn 
of wind Ihoy worn iloliig. lUHiofdod tlioir eotiponr to it, 

ihnitmr Uiihffm r, SlaaiwwwriiMii B§0m^ /Uh^ur Afi r ih&miM 
ikimm lyid iS*ad«/ii IrffI f* Muir rnfmod to by 

MAIlMoOOld* 

Ikdmrl Bal «i» Ilabiba Bibi t*« ■ »iv .tn S6T 

PAUrmumiUP^^drUiruitm, VM\ Bmeednro Ootli, w» did, 626* 

*Vrr Joint Iliiuiu fiiJnhy. 

rENAI/lX *S>P Ibdiii I. 

TBAIKT* HKdKCl’iCfS tUi*. S>r Civil Ih’ornanro CwliV a. 4-1, Eule n, 

BLIUt'INtlH, iSrr Art i of IH7T. «. 21. 

l‘iiAt'TlC*K — Pumtiufi ihnk, », ttM^Appnit^Fmiriii of nppdhtnt*^ 
mmiM J iMd by tini Fnil Bonoh ( rvitannn, d , (/«6/fna6‘)» 
wllboiii hiyiiifi down any gonoral nihyby which ilto oxoniliw of thn 
illinroffoti ronffwrcd by «» 64Pof the Civil brortHlnra Ondn aliouhl Ins 
UtnrofniHb that tbn tmn\ tmn ut the povoriy of an apbctbudj atididlng 
liY li»olf . and withmit roiori'tiw lo itny gcnorid facta of thn mm iindcf 
aid»t'id» tniKhi not Ui bc iioniidcrod awlWnlciit iklmw m W«%mI Mi 
being rrf|y trod to fitrnlali iticaiity for €Osl«i 

dl wtdi All ling 0* Bum MiB ••• . . , li# ' »m 203 

riil-KMI’TtOH-ilifrA/riyr 6c emdimmi MP nf 1877, H, 

AX Bin — Tian? fWm mimh pprind qf limUiitim di’gia# fo ma ] 4 

iiiorfiiiigw nndrr II drwi of nmrigago by candBlonal aaln ohtnlnnil 
«. ttinil orilor for fnriHdoiiiro wndcr Hogtilarion XVII of than hi 
lH;w«b«r| W|S, ik ilwn »«i*d to Iiavo Urn oowUtlonal »itln declared 

BA 


luvi 


tKDK* 


»’»« iil4iirtlii,g il 

l*«i’ p»Higlil lt'» A|'f lit I t . 

In fi fsnjl pH’^rmpfu^n *4 f!t« 

n^fi^nnuv to Btl ii uf l.lmurtltmi Af<* whtr'h wii« uri^iiH" 

iii?k» Inlln’ rn>»ri llnil llu^ Wi liglii Imin'-rnii i|i*» 

mU l«»t nnl wiHl iHp mnfi^^tfr-0 Iw4 wlai»lni^4 ilprfi^n 

ahiII. lUnifti’lii^ 111*’ «fiUi iit»#^4iit*^ iiti*l *»4n 

iU*th iM ^ mn\ |V4^ . ilW<t;ii»i 

fi'frifinl tn» 

U4«t Hiiigh fuflAWili Biwgli «ti »** 

4f*iny*€m* N 

mmi^ffkht.l trtfbw Miitiwmmmtin liiw* if n pfp»mnpu%t 

iml«n*fi i*H« *M*niii|*rwnlm’ «iih thp «*r nlinws* litfi!ii#tf |ti lilii» 

ttn¥ hnirlU frtim him iti ih*^ rrn|itrl)r wlikii N ilit » f 

liy I* In in lln' ifili^ 

mi4 III Iw^l' hh ptr^pmpH^^ fkiil. 

In n HiiiMn rjifnrri' thn rigHi »il |»rf inntvir I r>tt Hi*? 

In ftn «if»*rn»t'iil 

nviilr *^‘411 ilu‘ |»^ntinlU * n Hn’ « snin ?*?» i\w in frfi|»rri «t 

i^iilrli Hsi’ '^nif n.n^ I r*nn;l!i. Jign i *\h^ mII tln^ f^v In Hsn |*i»iinMl«i 
nn^f Hmn n^Hvn n ymi, i»n4 II Hh' UUrt |’.n-l the pth^p »n4 initrlw^pii 
tlHi fif»n tnl¥ Ini ll»«ni.sr|¥nii * 

ikhiihnt lit Hn* ^‘nry fufUif iti«?lr lukit^i iW«fmnwi4,Hw plulii* 
llffn Innt fr|l*n|»iWnnl llwif ilgtii iif prn‘«^m|iHciii tuil mnp prwlii<k4 
frinn «tifnfiii4 

lklilli*ntMilwft ♦'* AH *»* ♦•» 

mmm Siih P* ft ifli-ifnlfllf tl»»4 » -^|»|>, ifniff.w rf mi^urwl 
lit rtHl |niri» nf ##/*!*•» rm>kvH'*^ 1 

11ir nHtini|4r nf linntnin Ht*> rijitjl nl |n'r--rnt|tH*iin r-^nniil *»*» in llig 

wlinlr nf Hit* inn|n'ft\ mM, in Hmt hv l.rnnkini ni' Hi*’ Inn-gfilii Hni i-in* 

Mitnitn ni"**ki l»r «i lilintt^t in f ?tkn thn HnH |,nrHnH*4 llm nin|i»*fiy mnt 
ilin ^vnrH |»tnl nf it niilt Hm ti-u4nn flin inlr rt|n4irii nnljf in 
lin»i*p ii^ntiirinni^ ^lilrlii ^iiitn mnii^lsji*,! in mm r<ini»'4 t»« 

lifnkini np nf nt* fnititlniH It pIhuiIiI |m iimiiiHl lit ir#t*»iittHnii«i| 
mnl till' rnii‘»nn nf II »lnn« lint wlirrn IPI? »ln*rr» #"il4 fti-is upfnt* 

rnktjf Pineltlwl, «ii4 llm «w|n fn tim HHintn-'r h tlkilnrl mnl aitlnilile* 

Ihninili rniiininrti in ttm mnm *|‘ r4 m H»^’ f n llm innsli^w*! 

’i'ln' f|frt4»ti»lt nt HhiiH* *nt t> ihimfH npitiis^nf* 

,K4r4»fi4nl t, HAift* lnn« ilsssUntniwItimL l*rtl f , 

^4lMif»4 NnnM ¥. liii^tniltnl frtnii. 

^n»n4j4urr it/ n villsign rnnn*Vn>nf¥ 4nrt| »»f imlp rrfliilti t**n I 
In fiHir pin'MW# mI t«itinit Wrrn m Hm <iAmr lift 

Hill finiilnf* tlnn*! until^inml m iprt lfl«#llnti nf llti* pnr* 

i}hMi«'»*l iiinl tkp fwiitiflirmlmii ti»lt| li| Ihn mvitwifpr# iinl iti« titnngrr 
f iiHlrnu ^ ^mi tm prin^mpiliin hf t^riilii rn-Hnr* r« 

nf Hip H'tiiin immm Hw fpii4iir, iNr mwnf apfirllitii? r*n*ri Iirl4 iliwf 
Jtiitiiiill ill# f iiiinn# tnnl n |np*p«tipih'p ‘4 Hm »nniii 
m'?«fHirl*’«w Hmr, Imting .P'lnpH n *lr*if«iirf 
wllli llwwilti ptirelt«iHn« ilm prntifriy* li«4 fmkiiiHl ilunr nml 

iPiittlil tint ri'ikl Hip t'lnini rntpii Iti iwiwrl i»f #ii«lt |i«irll«ii^ a« Hmj 
Imtl pnrrliiiiwl ntnitr H« pftle 

IMil iIpiI till# wm tinA Hmi inaeitinpli m I In* 

iinpil Ilf unit* nnnlnltiini nil t»S4* t #»r Hm aliufti |iiir«?lt4»*i I 

liy Hi 0 c!in!»tt»t«t‘«'^#n4injai, win* IwH m% ri|n#l li^lil nf |iii#ttliaiis 14 
llmi »»f Hm ptainiliU in l«»p*n*| tif atnHi tint lln* 

niitt thn nmnnilrr-ttinii |m|»| Pj |in» niraiifttf %i‘4i4*n* nrtn 

^iMitlUpUy »|nwitk4| tim tnwit Hmirl #l»iil4 iinl Itatti Hfrinr*! il*n 
ilalin fnr |*f»*«i*il4kn w Iniinit pntiNi wf ili^ prupitly wiikli Iiii4 
lltft 

ibei)^b»roR Hfti «• Jineb Kil ... «.« m. iflt 


aKXKUAL INPKX. 


Ixvii 


l^©ge, 

4i EMETIOK"'- uhttrt*^Ui^ht nf pit-emptur y $Umd in ihepom' 

tnm ftf ihf pHtekinfr,] A m »^lwivr it viHiige Hold part of hla Hhiim 
to a Piriwgi'r* Hik n\k^ wm to n right of prc^-fHipthni eiH'aiad 

h>* Uu* 10 fnvoui of tho pHTlurrs of flio vondur. Only a 

pari of tho loirohaw-nitmry wm paid in cnnh, it In dug itgroo.d itiai 
tho halnnro ahoutd roninln <m orodif, nnd ho m;nn»d hy two dccda in 
whudi lh«’ proporty wan hypolhoonfod hy Iho ptuvhaHcrto tho vendor* 

H4*l i\u\i H eon hi not im j^ald that tho pnrin^ra of tiu' vunhn* 

Imd ton only the right of prr«rtn|>fioni Inti alao fim right to ho jntt 
in tho mmo pof^ithm wifh reforonoo to nil tho pwtilinr incidontH of 
thn Mytnivnt of tho putclmw moiioy m ilmt itmingod hcfcwwu tho 
^fendar nnd purohnicr* 

nihil BIngh 'H. Koknio Singh *•1 #%t tt» m 

ft. %d art^^Vmihr ami j!.rin^ 

|r»r# h mm af mk it* u (t* u airmq^t fm prim^ 

funmim miih i¥€‘$mpiuf gniUkd ia M^'pruptrf^ on 

pn^mmi &/ in wttjib-ui-ars-^Putehmm miUkd in rmmr pur* 
rkm^*mttm^n'J Thti trojih^ukarM of % iriilago ctmitihml a provision 
tlmi any oo-almrar doalrlng to ioll hin ilmro shonid oHor it to iho otiwr 
oo nhiirora before wiling it to a atrangofi and further* that, in man 
of suio to a co-ahnron the priro to ho paid ahonid he calculiitod in 
proportion to the price for wiiteh a part leu tur Hhare had been Hold in 
li'dih Ono of the eo-nharei’Hj withtmi tirwt oilVving hin share to ilio 
other ro«iduireiS, roldUloa ntmtiger ftir a prieo higher tluui that 
which Would he pavalde according to the ahovconenthvned proviNiun, 

A unit for prc*cniptlmi was hrooght hy a eo Hlinrer ngalnst the vmidor 
ami the purohawr, and the plalntht elahotd the hem^llt of the side 
upon pnyniisnt of a sum ualculaled ueeordittg Ui the conditloti of the 
wnjih ul»ms relating to iale« between ^au»»liarer«i 

iMi hy the Full llcneh that Iha ernuiltlrm of the ico/i/aaloirr 
rtgurdlmr iht priw to be paid for ihe ihare was still hinding on tbo 
land, notwithstanding the wilei tliitt a no'sharer was eniitled to 
piiteliiiw the iharn at the prlen iigrted hcfore.it could he sold to 
any one else, and, in osso of sale to a wlranger, eouhl call on tlni 
vtwior iisd the |iurclm«et to hand It over on payment ol nuch price ; 
and that, If the atranger Twdeii had paid mom than wai payatflw 
aeeofdtng to the wajikul a#f|ho was cntUIiHl to recavtr It fr<»m the 
vendor. 

Akhif Sinrih V, Jmtk Bin^h dlatlngulihed. by Tyrrelli J. 

larto llakhsh Ehan e. f imia BIW m 

~~~ £’jfi</rMr lafif*/ moriiimj§>^lkdmpiim**>^htiirm'k 8m Mm'i* 
gige it 

Witjdf uhartt. 

EtU V ATi lilvKKNCE, tilCHIT <ll*\ 8 m Act XLV of ladO, s. Sfal 
iiiIV¥ ChJlIHCU* BECliKK—Zirtriiliaa /hr Cfwfs «• Ihifi of mhmtiji**** 
i*ml tmmimn &, o/’*/af ifm tmtt iMimjf* Bm 

Civil Fromiurii t-ode, i. tilth 

nimmirnm, WITIICBAWAB nmdvr^Pum 

Prmimlof^Cfimimd CWe, t. IS4.1 //r/d hy the Full 

lien c III hat a nemm appointed hy the Maiiilrak* of thf Ihitriot, 
under ». 4i*i m the Orlmitial Eroattlnri Codt, to ho Fiihllo Sroioeutor 
for the purpwoof a imrileular cmw tried in the fonrt of Sowion Imt 
iiol the power of a Ihiblle Fraiwtitor with rtfard to withdrawal from 
f rowietttiun midw i. 4h4* 

Quecfn*EmpMW t* Mmilta ■ «•» Iff 201 

FtiriWC NUIHAHCTE. 8$$ kti XLV of 1800, »* mh . ' ' 

Fl'lIf.LJ EliCiHKCHTillL Erosiciition, withdrawil from* 
EUilLICSMEVANT. *hV Act XLV ut 1800, i. *iU 


Ijiviii 


liiJSKfSAr, iS'nBX. 


I'll 

rt’ni.ii' skuvant niAvnxi; ixi^iinuKr r lU'ronJt. ,\m xi.v 

riC I I, 

inniriiA-iH M‘i:s \!riMMru{>iT tsiU'ii’i:. A.um«r. rn 
nci\ i'mu i'nrur OicctiKiii 

i^rnUl. *li» 

aNIi llxiiKOiHri«tii*:fi Sm, An ill vt 

I*'/;*’- 

IaKXT AV' IjViiI i-rrniif* 

, I- 1. 

liK4IU,Al‘liiN XX\IV iW H*iJ, «, A, 111 

P,i'l I. Kr# mi, 

” iil^NT FnKiUitl * NT'’ •* il ml 

jHHf» f \iwrii — #'|ii Kii '»/ I **^“^1 . .It, IH'4 Pv'i' C*’) N|.\' I ji, 

Ik*, *MI) A Ntiil U-nM l(lMtl-4ht fMf |||iM'JrrsHU’t»f ttf 

llit» ilrlrli’IsMii frwni k'» rtnin Inn-I, ttii Mir n\U' liml %i frfil 

Hr.uinf lnti»i wliicli li#rl In mi iji.irtiJ f*> *l»Trii4atit*»« U’li-fHif lt| 

Ij^r |»1 *iii1 ifl“ * i(Uh»'r Irrr fv-iti |<i t\ ni-”i rj" fir\ mIi r fiilMtrn 

f^.■lt hr w1h*hI I I'* 1 f't« III » I n 'Mn jsj ‘ m» * ih li Knuji’r^ iir | iiiifiH'Hr 
ftrii iM'»4 *<'rrr »|t 4 !«» M«r ,|- b m l-r'.fX iMr? -r. |4imf*fr 

rrilriu ruH'tl IH l»■'^^»ur Mi.' I »«n jr U ^ » *»ii ' iMnil 
fi'rr iiiirti iinArt* ttf Ihr X,«Uh lh biiM Ari |KII ♦'»l I. h-M 

thr ll|l|♦^UJi^^^'ltl Wrt^ rrjmimh Mi jififtwrt *»* Min iiiH, Mir ilrfrinhiiM 
|i|ilfi*ii4 Mi'll li W5t‘* iirl rriiiiijfiihlr l»v Mir ihul M«nirl, 

Frr Ow«ri»?t'»«, 4 ■'*1‘li«’ iirihiiMrn iT Min ir fill ** rrtiM* Ifi « flrif 
llin ifriil Affl wfi!« Mil«nrtr«i b» hi«i,hrlr jartfU^s^ik m hiHniir i>«ii|rn^4 f'-'** 
flin lliir nl ifUi'l, »inl lltr ni jiHlrr h* 1 . 11 *’ |»r»'«irrii riinr W'lriAt n frii'ijii •n-}pf 
jrrtliih’|*ini I'rrt l*l MiM wrimi' »tr ir-r .iiiM *-l' fhr ii»r Mm* trs I «h 
I hri’i thm'r W4» iri »*i|r!| i ■ r hv »j. 4. rl Ihr Mriil 

i?^rf I itriwW'irh ns Mrii Irfi-m t»i (>*t f-ulrirg |#ti<l rt* iit|'''l 

Ihhii Ihr |»»<vyi»ttl mC tfUl «||u.h’»l l * mi I«'‘ rf ji \iX rf 

'I7t<;5 jM‘4 Mmi li' ii }«» irb-r ri itr*' iimn « 

llirnf lil frtti ri->» Wi ll iH »»l i M 'i'.iMS*’. I’Miitr'iiiiihli - >1 I»«iI hmIv 

Ifpis fruri »4 ifni In »';»■■.!» ...r luntj.* I«>»l Mim- fiiun |■*;|f^ii|«■!!|t 

tlf wfijr Mtlrtf Im iiril MirfrMl, ^ IriMifr »nrh i%’* in ihi’ | f :■■ --h'- til * ti!H% 
Wlirrr tlir Iftinl wil« hurl i»Mj|lii iMy f‘iHinif n-nl fn »' unh win»Mi 
ilir fw«h rrn! wus r'i|r!fnf*||r J Ini r tri-r-n r*f » r-. ■», U i?**! « t$ nf - 
fi-rr %i‘illUw Mw mi'iijn'^r ‘A M-*- r "M nn »|iitM il i? 

#<f «, ,*ln rT Mir Mml Arb I i<i f Ii 

Will ,llnl 4. irh'iK.I 

llili hy Mtt«rf» I tK 4 » C^’ M** J.. Mull M»*’ *r I 

Cfnillil ftMf hr hrM fr h'* «nt>’ ht rs .-sniti* tt rrmiMirr niimb inn^iwnri* '■!« 
thrfr WiiNi tm rt<nit Mr*’ ifnMil nf m ilir i>! « I'.r nl fh*' Ibiil 

j\tSM *h*l llhM ihr ihli*4 hhHUl ihrfiTnir i|:i4 Jiir»^'h ir»i* i*< mtijHaJ!* 

ilw 

||t|»| Min lniitl i a frnt.ffpr urnni* 

tlml llirrintiii «nsn fur IHr rnitin»|»fioti i»f isiirfs gfuni nr »iih|rribi^! 

Il Iw WiriiimriM in rtlil* »*i4 lluil, itiulrr lltrpr rii uirns^liiiirrA^ lh*» »sh*C 

Wii iitil iwfiti tin hilt liv Mir rifil rmirl 

l*if MAtlii »fH»i J ^rfflrr* n ifiiirrlml wnh iir" ir»«s«? In f In^ 

lilit IWl **1'rf||** WlMnn Mir Ifir-mbnif rnhrf >4 *hr 

H *W, I*, lietll Ant t»f nf tip* N*«W. Ih I'^tlri hrft|r»t* Apl CXiN rC 
3?I7aI)iIIwiI tlin wiml “ rniiitw** Iti « a nf Mip.fnriprr An »h.ii* ii*4 in#. hi ir 
i»f liti|4>‘*Mp* jmi-tinrltii nf «nri,*k»r« i«li.n*r, ‘|in»r4»i4 '*finsr' 
|»rpbfil»h^ipr4 nti tlin rfiitlvuhnil pi Ihr w>nib lititiwnf |wffl}^ 

fp|Pr#ii«»l|ii|| flir ri»tp|iiiiaiiMoii frrtniMililr hjf- lliw Iitn«lk»f4 l«ir |pltli»i| 
iltp tttiwl In II ruliif itii»i% ttinl a *1 uf thr i»*ni Arl* whrrr It Ihn 

|mi.i, liitihn r»’'-h *P' ffinlpfril ** iinip* hr Itikrli In iiMrf 
Willtmilfrly In finh fitinl hi rit«4, I unsi .h kiiwi. itli4h*«.ii| 

rtlitlwwl li| ii|i|!fi4«t'Hirs»l nr inip^iihm of iii« |,fi»»iii4'r 4’l»r r«ani h* 
flip |»rrmiHl «ii|p wiw » Mthirtm **1 Mir imiiirw <»! #/. «|r i«t nr 

n/pilf#, I, tP wliliili ^ 41 pf Ihr lirgtilfiihni V III of 

Tli«ltwl4iiitjip| |tt#iiOtttiW#iiW i«»riin?4 iM » 




f.RSl'.RAI. IWKX. 


Ixlx 


I'llgc. 

, .1 »1 A^I R.»t T!> ft 4 of « 1 '» T*""'' Rpircnno Ac!, ^»''m 

(,{ il>i’ Rrnt Art »«<» f • ' 'I’lip soono "I h. 

iuRlIi ''-- <">fM ’\"of 1 is mil linilH’il fo inTUwnpiil ri-iil;fr''u 

r- ‘r ,r lirn'i mot ' hov,"; . 0 '’a H Aviii'o it « o /. ■!« 

HIM) .. M».r I «,«r. rof.-n,Hl ^ 

..,.c ,nntrAVK~Cml Vrnmhrv f’«'<». r'*^5. f'^8 (‘8>“ T'7h 

nHi rnifnkrf (.nilr, **. f-'K'i > > i ',.,1 «?■«»■* of ii \il> 

Cimri.f lo • j!5'," ,,pl,iuii\(«H(Mt llii'oliviiii on ilio Hi’omiil Itiat 

Hnun, ihu t onrv tu-i ii oovo<l m oxixt. in Hio vH1»kc. TIui 

tso rliibi f V’’ ( " Irt Iiilwni it B from till* oj'linon. r.'voixtrt 1 lio tlrst 
l.iwt'i m*|K.!kl<s < ho o»«o tiler ». fififlof tho Civil I’rn- 

CwiriV iiooroo «nil n,nittiiiinK<l"‘''**io'' of fi»ot, »(»., ili« 

onliiro tUk- fot « ‘'ff »'' ? ‘’*V ,, 1 ^ wle. In from the ordor 

of flw , JftiitinfT% 1SS4* almrrvor! that 

nfrommitUtheniRhCim^ .«ot ilmt ihe 

dlKpoMKl U* imd wcseorilitmlv tlimalHHiti 

jiUlnliffhinl n ri)shl wt In ofor in ronmmiinK the orro 

„,.poRl.hn« O'if ' V f^i otr iniml Rotur ho h'I ..Ri.lo ; 

nUlrr R uvi of I 10 ( odo ' "{J, Vr h. Mh! «“ n.iuhi ho .„i,,li<- 

mnt thBfho»Uonhl('ro«t< 1 in ,;j j ,, iho i>i»m' on hii 

„.u.. niio ;'«*'«'•■ ^’^^ih it, I noHi ntnoo. ninioi s. tom «« 
filo.ton,Utod>vn -n 11,0 lli'ot (’..ni-H 

IfmllMi? ^ rt nuUiUfi U»n lUvd<i''tn‘^ tn«inlou sh»tUhn 

Jadiin k‘»d nf Uh i,L*tnnH‘h n« im httd tn»»tr(l ihn right 

tmn ruHUam and 

1—.. :“;r r.;: 

atotinnltlff ^:,nurnt'"ih«V\’lnMiof;n.hn,tR were tint provonlM 

IrnTO fkii nglP intlfrlMatarf dmmtiUir \m<ml 1« ^he wtma 

,, ,U.0i«io.. of » iheroin’wore .loci.ie.t only 

Mllt, mi'l ‘*'1' ‘I’,', ,,„,.p,„0 nr iWRuiiiK Uio ordor. nnil h 

Hi, tnr hi>«’<'» , the ni«t» ijiiORth'n In the unit, 

O , o* I ihni tho l>ifl»iliolinn Ilf the IIW' Cniiit In 
IVr 'T'fj' i„„n Iho .lulKo’Rimlnr 01 lonmiul 

I,pp,-«l iMoior ». h>« t ' ill imRiliiK Iho onlor. h,mte<l 

Wft«jiko»hoi«rl-'ll'' '‘» ‘ ,Vma,k nmde in llio II «h 

«:r-« :: c=s 

™ ifjf'"” t'"' ’■'r,"''" ■!{; 

rkbtcif nrn-imipikm In 

tl,,. niifiioRo of rvlilonoe for miHwerlng thl* quojitloo wa« 

fart, in i,td that 1 « •««!» 0 “**' ‘'i? ‘/"““fl*’" 

»nil n«omioit<iT. JX. eeBfra. 


^ Bahil 
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flKStflAT. ISPEX. 



lUutItt MW It 


niwi' «»l *•*•”'*» « t . Mia 

|tKl‘A HAW HUIT. ^pM\Vrw>iA»ro (We, •. Sil. 


tmtlrr ». Ii». rl. ti, /Irl I TIt‘( lS|il— /»)«• 

I>f »M!< f<'r i<f •«!> • m if i»frnl f»rm 

iVn- iMtil JVi'iM'iIuri’ *1 P'l , 

C'li'if i’lni filiirt Vodt, «. 13 — .tfortHI*!! •'( " tirlu-K'n 

Mdi/i-r H'hom thfi, or null •>/ rlrtiw '* St« Ol»l! 1'ml.’, 

IUhiIu f^w ». „ „ „ . - 

— — .Strl-oflT. JtwSrt-off. 

aSrrri»U I'rooBdttritflmlP, •.ta. 

KKrtTITITTHVN (IF aoNM’OXti «•« 

-Sm,| Ay «Ml orrtffi* «l hm« «/ wif- f>».W for rr«. 

«««»(» «« o6Mfn‘«ir rwlor^Ww l« * 

mil by A HiwUi, n f»*«r by wwto, AHntiml hi* wity for ry*Ulu(i»n <if 
rlBhU, U **« nlulnllflf, In «f 

h«,Vlt.B toft hi* wif.' i>»«l r..hiilij»«l With n MnlmtiuiMuku womini 
full m hiiwoynr. In» h«>l U’fl «»t tho time of mil), l»«l twen itirnwl 
out of on*!*, tml Ilrtt th«’ mlwmlnot of whh’b h* h»i<l h 'oii RMlUy *»* 
tint of mi ll » t 'mrftHor o* l.i rotolor h.m llfthio to w/t'*’*''*’ • 
iitiiiit.>Blloii, «ii>t ui««i m»Wn)t (frUiiiii nmomK hr rout I ohlrtin rr«liir«* 

tloti 11 , p pinliiiiiir <**11 riiHlInl to wmo Into fowH fur 

ihn rrlle! nroyrtt. uiiU*#*, in thn rircnm^lniirr* ntwro •ifttril. ihn 
tann l«8* h»<l, under the lllndn Uw. h#en iti«*o|yo«l, thej oitrt w»» 
honml. when Vked to e««t*toy eowe|y« prmiw* In mmpel « wile in 
relttrn to her hw*t«««t, ««l *« «»l»r#|t«nl iiny nwminthW nbjeeilnn jHe 
mltthl r»t*« to »»ob prow** het"* artntwl, either on ilm Bfmitot il.a 
ehehwtheenmhjeeted brfnre to |.e.*mml Intoty ormirliy * .!,« 
hiiniU of lier h««h*wl, nr thul »he went in f«*r «<f «'«r nr i!i« oihi.r, 
or tlmt the hti«h«nil wn* uoineliy ll»l'>« In »4»tlriy wiih •noihor 
woBiBH. or Unit, If *he renimeil eolmhUsiln* or iwwwmilon will* him, 
he hi'lna tnilr«*i!'<l, *h« wntthl hereeU Inonr the rl*k «f UrtuB j«ii otil 

of therefore, llml In ilrereeln# « el«lm of thi* .lr«rtlpiinn, n 

Cwiri WM enlllletl, If It iiw BienI fe««nn in «lo »•', *h'!e reenanUIn* 

the civil riBht* of » tnuhnnil to hi* wife, t» put (oioh upon 

the enforewent «f hi* rishu tiy le*#l proer.* ** the etrenm.wnw of 
the etw inliiht Wrly .Irnwi. l i »m .h»t. »ppi,rli.« thI* prioeiple to 
the nr»*enl 0 ** 0 , the defcmlenl iwltihi re»i»en»Uly nak the t, uiiri| 
twfere romprlUiiB her reiern m her hnahnod, In innkn it it »>o«*lllhi« 
that hr »!n'nM fin** nl'taln hi* rr»ior*ilnu H pe*!*. 

iitld »l»o ih»i, nwkr ihe lllinln lew, the fecllhet e huthemi liwl 
lm>l ftiintirrou* lnioroonr*e with emither women, whioli hwl »i 

the time of »nU, we* not an en*wer to w pialm by him for reeiltuiioit 
of eonJiiBil riBhi*. 

Fnlil e. Sheonnmln •«» »•# **| 

ERVKRHIONKB— f/imle »(**'« wfitew-Wrrw 

emi.iwtwn/0w-/l»»ierfwe». In* B , ,, , 

^ »§nii»l mimmi hm lliiwit wifliw 1* 

... , , mnkm m4 Iw»l4 


:l W I 




CIEljISIUl. IKDSI* 


hti 


IHigo. 


were Jc^lntly oc^wmltted for trial liofor© tho Court 
of twpjo! thtno lH!lii« ohargod with oul|mbli homicido not 

iiiiwioiliog t«i iiiutrtrr of J| and tho lldrd with aboltmoiit of the o06nco. 

At flio tiiiil iho addotl a olmrgo agahiat all tho aoco* 

m%i of oaonioR hoit to f.\ aotl oooyioted thrm tifwii both tho origitial 
oliiirgo* Rtwl iho aihiod oliargin Yht C took plaoe oithor 

til llto KAifio iloio m or liitmrdlatoljr attor iho atla^k whkh roioHod iu 

III# cl#alti of ftfi 

ikU th»i ilw o««i did not mmp within tho toroii of s. £S2(I of tho 
Cfliiiioal rwodoro Codo, mni thii widiiigof tho oharge waa no Irrogo* 
inrllf wliloh mm m% on? ortd by m» HSi and 2a7i ihoio lootlooa haflog 
tw ioolkiltoii to inch a mat# of things; but that toiwoiooh aa tho 
dodgo ww addrtPitd by tlio okmdor who apgearrd for th© 
aowitil tod hoard ait Hit obj«otioo« riliod, aod witataws might Imvo 
oAlltid for Iht dofonei w|Mm the added ohar|o, th® prawkioui of 
i. 118? wor© apfilioablo to ttm oiwia. 

ihltl alio that iho Stiiiooi »lttdgo had powir> otidtr «. 28 of tho 
Codti to try Iht tlmrp, aaaumlag that h© had power to add it. 

»ii % Khaita «*« ««« »il 

8M10N8 COURT— W««w» for itfrnm—mfmilJf MagiairttU U <«i»wo» 

iB'ifwtsif ai*df f CWiHiiifil IVoorofari Jf. inofonon®*? 

0 / lo aiOir##, Crk 

iiiltinl l*rfwliiro C«»dO|H. ‘illh 

/’fftfrikf# Onlr, #rt. 13i 111 oa 

«•( olt.l Itt »*tiH iiirftHiv.'fRKMiu of mmii'y iluo tt» wam»«, tho pUln- 
tlff ml.glntt Umt ttm (iffi'inlaiti tuiil oitgusP't Itlm to doll cloth on hlH 
nccount «t R uiottliily ii»ti»pyt tim rtctpiolmit ttlaliiKul a a» the 

KflMt of cloth which, he a!lc|»t. the (.lalnKff h*d eohl on hi* account 
on eoinnikilon. It appcarwl ihat the aofemlant had prcvlou* y iticd 
the plBlnllR In recover the eame amount m wa» now I'? 

nf ail-off M belMK dae for the price of oloth eohl and delivered by 
tL defendant to*Wm i and the plaintiff (then defendant) pleaded 

aliat there had hoen no »alo to him, hut the ninth Imd been dollvcred 

tt^hlm cn oomml*«lon-*ale- The euit wa* di*ml*«ed on the ground 
that there «*• no proof of a tale of cloth, and the qneatlon whether 
any anni waa duo for doth aotd on o«>mmlMlon-*ale wn* not ijono into. 
The doth now alleged to bat* been deliver^ on oommljalon-sale waa 
the aatwo a* that alleged In the former eull to hare been actually 

/fji* tha?the defend«nt waa entitled, noder a. Ill of the Civil 
Proewktit Code, to «ei off the amount elalmed »a due for go^f aotd 
on floinmltwlott agalnat the plaintiff'* demand, and that the dalm fur 
audt *ei-off waa not barred under the provUlons of a 13. 

M*M alao that the oourt-feo piiyablo on the oUha for aot-oft waa 
the aaaiM a* for a plaint in a *nU. 

Amir Zama ». Nalhu Mai ••• ... 

filR.I.AND— jBW'lwojWfeAire Maoeiw— Acl X//©/" 1881, a. 7.) The word* 
ohdd hf hlmi?»(r>'to ». 7 of Act Xll of 1881 (N.-W. K Kent Act) 
wwt he C™tru»l to moan land belonging *« him, or to which ho 

wti iliittliil Hi *1#! w lltofil M ltitorpr©toti©u »h«uW bt pliicod 
mm ihm rnrnm m ii mmimut with Ih© ©mimii of mmimmmh 
^ III I8fii ooi of ibi 4«f«ii*lwiti noW h tmo-ihiri ibiito of ^©rtatii 
ilr l»tot io i vltligo to tbo piniolWi wbo al ibat tliui wiia |ti oolt^ 
?itoff tbirool oii 4 «r aatid of^rtgat© to bk 

fifour If lb«i ifttfw dfifootlftol l« II??* llfl!’ 

ftftir tilt wloslioeootliiiifd In poi«ii«toii of Ibf till 1884 , 

witiiti bo lbor«! by lb© Ho «wed tor 

og-preprietary tenant* of the 
Usd In diapnlo. were entitled Ui hold pcaacilloa '‘‘f*'*';'* >'y 

of l»W| fiw wtotoiw© to tbi' tofini of i* 7 of Ibo H»*W» I.* Bonf 40l| 


m 


ms 


asSRRAt IHDRX. 


bxii 




m«l Hk- ('oiiirnlimi ihit r«r fuur «f Rtfi' yffir* )ho 

rtorrii.!>i<*lit «Mrr( HuMf «'t |tr.;iitli.»»ry Ictmnt fticy 

wj'rr.t.l'iinr l ff'in »<>. O'lit'l w)lv hp w»ll if !hpt«! 

Imti hmi rtity rillwr Iti ilt« LImilftlioti Aal ut* lti« Attfc 

UpM iiIw^ tIiAt, ihp fm% llifti ill# ti1»lfillff mm in 

i»f 111 # \mu\ in Mnmw m ni it*# iinw nr in# 

iiinl csonliiin«’*l in ftfitmunlt, tiii fttnlnf ftiiiii Iw l«i*ti In 

wtiiiii'rftiliin limn <if llw paI# nt tii« 
liriitftfi tnt#rwl| witliiii llin nmtiiiti nf i* ? of Ihn Until Anti. 

Ikrjiii t>* llwllift Kiplian §** ••• SSI 

Sill *1## I 

Xiipf 

hpfnit$ Sei X wjii pfUm 

mk>hlM Ap( H>m 

1 *ln IsIhi d fiH»i J. m.i nf iimmniynf it Irii liliWftP 

mil II’ «!**»» i# ilmpfimr m»4riy|, 

i»»hmUUtli a till* hMpf *4 tli,^ nilirr mniHv.in t i A » ittii* 

friiiiniii'f ni* tiiiiiii# *'t i*! i'in4« tlw nt lliii ii'f 

knii 111 # irn plipm 11i# 

ftlltiniiliwi liii» m l«» nf lliii lwj»l iittlil 

uwm tit Itw nml tn rn^mwp firnilf in Ititi nt liit#f; 

©ii» wnt till iiliultitil fitipifipltiii ftwanllitiljr In lilti r. If» wit 4 
imti! In ntlinf pfitiiiA a ii»‘iifftttilttiirf mnriiait nf ilwlr ivii Umm 
plnirtv Iniiliit’f wlfli a tiininiy <if Itn? »f yiiwn «f ii»«kntl i in4 il wim 
iliilwl in thi tlwl llml linll tim mnritfPifn itnniny iinn in A *»n tliii 
tif iwn till# l»y Ik# niiil Unit lliry rtiwil* 

Ipi^u iiifi |,|«i «nii* wiili Uii' ill nrikr ilitti iii*« kiinr ininlil 

fnaiiin. tn 1ft7n, it* Ikr likwiip nintu, in^inlipt pfitlillp 

ilr.nnni. p'tii® MiiHti rAtHHiil«4i nt P iknniHi, Ht»|iwi|iii4ill,f A. »tW|l» 
lim Unit tm»kr U*p »trr4 Ilf ftinl tW 

limiin tiii» risppni inn ■‘fill* nf iPitl it«4 iinii* iiii4 iliiit liip 

iw»t1||p«#HlrlH hti»l mu |»pf4, uttml im rmunr |np»f»PPf»l»*n «it lli« 
i? tililiPi nl «tr4wt4 ky tit lilt* nf l»k ill lAili* 1lin 

Oinri Ilf in»fcAn«# k#i«i ik«i ii I ntiiitlwl in 

fiifnwi in* munmu* in f#P|*rrl i4 F«.in4 ir*« plmr# In Itiit 8? kitiiip* 
liwnitP# iiiPf wp*# ntil l*i III# 4np4 nf I8ilp» Ttin iiiwrr i|i|wl» 

km iknrl fiiftliPi iH4«i ilwi fr»*in *Nn ikm nf III# #icwtiil«li«p«w nf 
Kntiniilirf, Immim pti rt j»r«‘|irl#krjr limpiit nf lit* 

Mini tb»t tn Kltp llin tilrtiiiUll |*n*»in^*Piifii tlt^rtnl WnilM Im Wlllfftty IH 
ll|p nf « ? nf Ait llVIll nf I8TS* (H»**W* I** imiil Anil# 

liiiil ilmiAii««nnn4i w It wiii iliAl «l llin liitm ptifii llw 
nf liilP %m« FwhI w#r» nwnfii nf llin 

liiittiiniinti wtikli A tlin niiilw ilw imkid ili# 

fttiil II III fi|i|imriw if #«fwltii tk« tiiilw iimliwifl rliliii 

In tttif tiiiliiiwti iiipfti ©f titi «lr4ttti4 »inl iii»«n««4t ft* Hit 

e»titiilii#4 111 ili« t««rti«g© *lfi4 of IS?i ««r© mi iilniltiliii iitt 
' ||i#|iAffe«'if F»ti4 Iflliftlllw ntnrlifftiri ©f. Iii» w«i estwiiiti wlltl 
■ llii/f ©©©•©iiti ill© fqttltftW® tltmlrliit ontiliititil Iti • II of Itw 1*fMw 
litfpf l^rnwrly Att ftfiiilipl to md f oinl W l»4 no 

niili#r so k# or In iiill* ulili r©C©t#iin« in 

tinnr fttnl t«r it*« piirpoi© of ohfkitef ill* lltti §f ilil. Mm"» 

l*ir !.♦ wiik rnlffttinn to tb© tfonl of III© ©iiPiilitii* 

iftt# «f l»irt| III ilio firiif liltiii* of I i#f A©l 

ILf III «f llnil Ik© fok limi »m%mwy urotkinoi l«f# 

414 ii'A applf to lti« i llitl, Up romint 
#1 tlli i*lti II wli‘i l»«l lirnprioiftff iiilii In ili« iimtilti ii«4 iwl4 tlw , 
nf 111© #lr ii •oili (ikt i»§f4 »* M4 * m iiit4 in « I i»f 

. IlfiifeilAtliol W®iitttiii©4|^«itfi«»lor|iiiiy#l«il linking ti»l 

Mil |ftf fiteiy lliMlii i»i m m tikf l©f iliSury Itttinl #f lti» 
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Ih I nciting ta him ntUmHImcM tfml although the otorfegtigt^ of 
ItlflP miiit «ot hii wuilfDotod ait to tioprift tht luottgagoe of all hla 
rlgliK ,ti'i hy iho tornii of «* f of Aot XVllI of 18?a>a«d hj virtuo 
Ilf iho !^iilo, hi« mofttii of Oooofltlut hy tho morigagi wow iwu'S«arily 
olmiwfHl ^ tluir tu'ithgr thopmimUlo no? i* ! of tho Act oontaiiuniauy 
waving clnuHo which would justify the iutorpretatiou that all the 
oouditinuH Includcii iii a uaufructuary luortgago arc to be oxciuptod 
tnm\ tbo oponttion <jf the Act, or of a. I in particular, merely l«CA«ao 
Ibo morigiigc wiw a auhahting one | that untlcf thoao cifoumitanoca 
mu'»t he givett to the platuiiff of auch rights an H had At 
III® iitttis Ilf the twirigagCi subject only to rights m an cx-propric** 
Itry Ipiwni i limt the rlghti of Iho mirchasor of l/*«aharo under the 
Hale were iuojcct to the mortgage or 1869 1 and that by ?irttt© of the 
mh ennmdalcd In i. 4S of the Tranafer of Property Act, the rights 
of ill© mortgagcci tindtr the deed of IBH must give way to the inci- 
dcftls of llie prior deed of 1S69, both mortgages baing uiufruetuary, 
Tui^kt f , MtMo Kinimn mhtml to. 

I*#f Tf aa«i.h| J i that in 1876, by reason of the ©Xicution-sale, 
tlii •!> rlfhii and Intertifcs of ff mortfagti by him in 1869, as such, 
wottl out of ©flitoiii® and assumed a dlforttit charaettr i that over 
that tiuir# ill It* aiterod ©haraoler Iht plahatHE, though he still had 
hii mortgage charge, had not. In the txiifeiisg state of the law, a right 
to physical ponaesslon of the actual land i and that, subject to thia 
new rluht of the plaintiff retained his mortgage charge of 1860 
tner the samlndiiil mtercniH In fell© portion of the hmd actiuirod by 
ii’i tiiideef*. 

ICamitiai lilian e. ifiml -044111 „i t»i »«• 

flTATirTE,0ilNBTIIllCTriON Bin BirAmd h 

f footilwre C«iiic, »» tliin, 

•»*««. SH Mortgag# X 

mmmmm j S#i Morigago 3* 

iiCOrW 2, 

Sm ilimiti law 8# 

Hllli\ UUhlllUQiW'^TH^I^fhiilk of r«moml of Judi^n duritm 

Pfiiffimi li nm Judis — pf mm Jmigo lu imi icil/i 

rufiitiici friJtca % hkirniimMOf^ m$ Clrll l*roocdttrc Code, «» 19L 
— WiTilI)liAWd.Ij Cmrh pmm 

ii, 871, iSl] whirs, on appeal from a 
'itiforcii ilbmlwlng ii suit, tlm appohats uonrl, bslng of opinion that 
ilm pblul was Informally drawn and lit alligations rogardlng thi 
mum of imtlcin not suthoiimtly apcifk, §mp tiht pklntif piftalsilon, 
iiiidif it 171 of the Olf II Frooedure Ciidc, to withdraw thi stdt, with 
leaf i to luilitutf a fresh on^hold that the order of the appiUati Court 
was a '* deerws” within the mimnlng of theCbil Frocedurc Code, 
attdilfordiid a proper ground of iccond appeal to the High Court# 
l%r BfftanittfiT, J , that with rafcrence to the term* of i. 682 of 
tte Ctrll Froofdur©, Oodi, the appellate Court had power to avail 
itiClf of III# prewktous of ». S7Sf and therifors brid a discirctlon to 
utttki tl» ofdtr allowing the pliintif! to withdraw the suit and hwti- 
Ittti a fresh one, (itemrg ?* mohi Ckmd Kmiaty Mull and KlmUmi 
t* Mmimt Nmmh Bmak refirrsd to, 

4bo|iif ifUAioitt, J#,that!icottld not be said that tbs appil* 
lute t'msri ill tltl'i04»t hill ixtwlatd Its dbowthitt so unrigwioiiahly 
fir irrmHimwIy ft* to ooinpel the ittlwlsriaos of the fiifit Oouri with 

****’{’!», Ih»t H mlgM be tftken thet tfie eppolkte 

iJoitr*, <Uti«Kl» net »o ttlaUBg In expreei meant to Mt ft.ltlp, 

Htnl illtt iMit the dnowo of the Cottlt of fiiMt laetwiae, rujiMaitiK 
U Mmltiartio wWtih etmld not have been rlgbtty mado and muetlm 
wlamWn.hy ro(M»onoftlt«rinltoal defect In the plaint, the baelioC 
the eult and IU« dweree i and that, in this view, there wae no legal 

10a. 


■ion 




mmnhti mm%, 


Hklijt’fflnn tri hy tho iif|if»ll»tt Cottfi ill il«i *iiief§* 

thiiuiry p<^wrr uC Cli«pun‘ XXtl t>f ilteCwk* 

IliifiHA Knvji Dftiti Hn,m ««« *•« ,»* 

In' C‘0-8il A liKU FOH fliOFlTH. tsmhgnhr iiftil rmslnirpr. 

¥4*HKAiNr nm hkcovkhv ur 

Sm JmMkHkn K 

— ‘MinmiAO&F tniii iNiHHKHBiofi m Tiiii McitrrciAaicii 

lilHl'KIlTIf* X#i A«lffirw fMiPwwiwtu 

'imi imt'liAlUtlyK f II AT PlitITEIiTY W WAKf^AH XX 4 

lilltl, M 14, IS— Ci«ll tW/t, §. SSt—^rt / f/lSl#, », 42. j 

A Mwhiwittiiflwi lwii||lil ft Mill ftir^lnul A In 

Wlftift |n‘n|H*rij» for a ilMlArmioii timt iIia prti|irrly wa« I In 

itilitfil ftlirg^ ftlmiil! In hn itiiriPfiifi'l Iti ih« jiwpnrf)* Iwrllwi or 
olliorwimi Ihftft m Iwlng a M-iihfttniiiaclAii* H« italoil m tili 
of ftOfioft llifti Ilia drfotftiiiiifc lift«li in ft fi»ri»ior «iill liotwroti ilio mum 
P»HIp$, Sti'tl ft writtoii ilftloiwoftt, In wlileh h® tlonlotl llml llw finn 
prtty now In qiiiiPtlon wm ituM* 

iiriii tbiit, tinloM it ocoifii w ihowii lli»l llio iiilt wii.fi nnilntfilii* 
ftlite niolar f»liiiutor,v jwotblot*, H enniil oot iwiliitnlni’il* 

ilrl»l IhftU inii«inm*h tin no firrmlpplon ti«tl lit»*n niti'ii to tlit 
to ntiritf Ilio piiil* It wjip n«^l mi4olftinftl»ki tnnlrr A«il XX of 
ISSS, of tnolor $> iM of iho Cofil rroonliift Coilii. 

add llmi Ihf foiit wm iiol miilntftltmWo tiiitlor III® orofyoai of 
i» IS of Aol I of 11?? {H|i®riio Mollof A®l)t 

iidtit thorotoff, tlifti tl» illit Wfti not mftltilftlntlilt. 

Iltlfl, ftifiittr, that tlio fill®! oonlAwpIftiftl hf •, IS of llio 
Hftooifto lioitef Aoi lioittif Alwftyi a mmitr of ilto rtlnonsloti* 

iiinl litiwmtioli Hi llio ofitlonoe fttlihtroil lit® fiiftliHit? piiowoil 

tfwf lit® ibfimilftol wit« itwltt® I ho poftorlf for ohiiHifth’o inirpopoi*, H 
woiiUI tiiil bo |»riipr lo itwko Iho tlooiftriiltm |irii|til fm li| ilii |iiiiiii» 
tiffi mmt If Ibo ioll wot® tiiiliiiftiitAbltn 

Wfijlil Ail BImti $K DliiriHl-tiilfth llrg m* n* 

— ^.%UmKY ffAlJ ANII ilKOICIVEII fCIE H,AIXTIFIi’8 IlSI. 
Act XV of iS??, irb. lb No. »?. 

Sm Vctttli r mi pttr«lm#rr 1* 

^.«*«*.«*.***^ tlfClN an KXIHTtNii C!flNSIIIKHATICW 

WtllCil ArmiiWAUm AcI XVof W?| icii. ii, 

Ko. Ol. 

iiv rnmnn maeinci WAtm Qhkiii to 

ri«n*l«lTY» AV« Hiiiilit l^w I, 

iibMMMuV FECITia'ITT. Ni# Act 

XV of Wt wK ii. No* \ U. 

lirJlIiMIM'lON m hrnWmmE^ F^imiikm iff mu 
Hit Mtr tpg® A 

' Nrif MortfftfiS* 

IIEIItiVAIi Ilf TflEKi— A«»#f4o|iltr md ifn^nlx^J^ntdmum 
■ ■ — Jil IS??, II, #«. IS. H#« MmUmirn S. „ 

Ijf cdlilllllAL lilOitTO. Xm III nil i III III ii« 
4«it 1. it^lltntioo off OtifijMgAi riaht®. 

BA ill Clf MuWmAmU Jtirlwliatloii 9, 

OiTAIM A liECEAtlATiCIN THAT AM AUiElllili 
THIN m INVAMIHIII NEVEEfyOM TMCM. Ael XV ol 
lir/T, M)k ib No. Hi, 

Suiivrv-Arl iX t4 nn Hry, #*, lll, m, W. m4 HI A A 

In rifreiitlfoipprooryifigi, «trc§«l |o imfuwm 

#1 lh« a«tvoti4l ftiinnini bjf ih® In iiiiiitwl Imulnmum* 

li« ftiifi Iniiii mndn tiHicr pftooi » iitrtif Tirnitl In itiw 

Itlltwip tifitti i-*» III iwii of acfioii of pjriiii ihii iii#iftitti»iii«, tiw 
Willi eeiti mi tetw^l m I iiifiA« |i#f 
•Wi It titiulrt iirtr m§ 4 mi im lit wiltofftiiiiiiii of il# 



mmuL Wnm. 


hzv 


tlw^ itfint! as aurotki of tho Juilgmmt- 

flrbipr^/' *V\w jtiifgW 0 Ol*iliihl«)r« pM flya instalmouts and" then 
iiiiiili> di'fiiiilt, 1 hi* tli'eree*hnldir mnitted to appiy for oieoution, and 
liie lifcore Iwiitne tltm>-kirred* lie then iuod tlio aurotloi to reoovcr 
file imoniii «d the decree. 

Il#lil Ihaith*’ terms of the kmd retjtdrlog the creditor to 
ftnlo Itli deofoe wlihio oim month wore pertmptory amt Imported 
imioti iimro Ihnii tim nstial agrermont, tmdor anoh olrenmalanres* that 
the ilrrrpt»4i**lilof might exocitio hk doerto, if ho pkaaedi o« a default} 
that I lie Irgal oim^tniitnoo of hla omliiion to oxecnito fchn doeret 
hoirg llm rtlioliitwo of the prtaolpal debtors, the anretlea would, 
ttnder p. Ill of ttm t^olraot Act itaod diiohargtd likewise j that 
lili tolloti Wis itinoli m&m aorlmti than ‘»mer# forhearanoi in 
tftf mir of hli dehlofSi iti tht sanii of a, lH? } that ho had done an act 
with ihi «|nllif»i of Ihc iurotlf* md omtitod to do an 
Ml wltirh Its dm j lo thrm f miEdor ih« agroomf nt> re<|tiiwd, whereby 
liitir otoiitnal remedy agalnsfe the pidaolpal dthlori wa« Impaired 
(p. ISi)} that ho had deprlred the iutitloi of tb® benefit effch® 
ifewrllj cmiitiliiioi! by ih« docrcfi that ihty wer# Iherefore dis-- 
fthiffti to Iht tEtfit'l of the mine m that iecmrliy (a* 141} | md that 
Ilf Mil iinil oonte^titmiy be dtainitid* 

IliSMi n« ChmmI Ia! ♦♦♦ 


nUEETY— l*Iirreall«w af drcwf—^^rariff f$p raUiuHm 0 / prapirtp ictkm 
<»/ (kcrii>^EMmmtkm upmmi Cieif IVe- 

miuf9 r«ide, ««« 545, r»4(h AVi? EKCcmkin of decree 5, 

T1EE& AV# Ex-proprlomry tetmm % 

YSMlMlIi AKI) l*lllli4lAHkli-*'Fni/ari! 0 / foi^ 

hmi nmiffti jhf pinmiiilk i<w — — 1 Frit^r to 
i#ptfiiiitiof, IS?fi ptimiikry dmllngi took plant hetwmm i) and If* 
rtitiltloi ill a drill dp by the farmer 10 the latter of Ha* tlS,00D for 
ninety linil. Kegcdlatl tw wore carried an betwem the a» 

In thi eiodt In which the debt; ihontd he liquidated 1 and on the tst 
^pttwberi 1810# It wai arraegwi that M ahotild a lalc*^ 

diMl eotiTtyief to M certak iwmofimblo propriy for Ha. 65,000* and 
that II ilifmld pay Itile imoimt by gklng D credit to thccatcnt of the 
debt and pay Ini the balance k wain In Angnat, 1880, /I aned B 
for specific perlormaiiet of the oomraot, which, he alleged, had been 
itllltid imd twenfeid for lh« mlt of the property* B, in defence* 
alleged that altbongh oertata lortni md oonditlotti a« to the sale had 
betm definitely atdllcKl for embodimetil Iti a formal iak-cleed, It was 
only iiibjcol lo theae terms and conditions that hi had btin prepared 
♦0 iotiiidfilc the trafiwmtion, and that, as thiyhgd been omitted 
from tlftonmcnt cxctnHcd by D m Ihi Isl ioptimber, 187'0, lio 
bad iicrif accoplcd that document k Match^ 1884, the Migh Court* 
m iippwtli clliinissid th« suit, holding that the parties had nemr 
laiim eid I'drm with reference to the contraot alleged by /I, and that 
the doentiicnt of flic l»t ^cptrmher, 1879 hatl 'never been finally 
wmetdril, »o asici be binding and miforocabk by law- In Septombor, 
mttd B for recovery of Ihe mint of Ms. 88,000, with Interest, 
itii roiitffiidwl tl«lf under the terms of the arrangement made? on the 
111 tSilh tliii debt of Hi. 88,000 then owing to him ehnnged 

il« eli'mckr 1 thal It was no longer merily the oldlmlanoo duo by tho 
but. hivltig bw credlt©l in the lattork book«, shcnild tm 
ifimtcd m i imytiwiit by him (the pklwtif ) m a dtpcslt an aceoiml of 
ilm aide I ttifit the iwli wa« thiriiforo one for money hsd and rec|l?wl 
by llic drfcmhmt to Ihe ii«o of the plalnllfit i and that the otfnie of 
Mlliiii did not tirlio until the twinlmoi failed, by reuon of Ihe decieo 
Ilf the High ihHirt mt 14th March, the stlfc for ipeotfie 

p^rtormiiiicc# ' 

ihhi ttwi this cicmkntirtti must fell, md |hi debt must bo treated 
fts tlift old biilancc duo by the diftndatti to ilte platntflt, irmarnnoh im 
by tins teritii of lim ngriminifii ttiilf' which Ihe plalntHt sot up 
no itpils Wfti iiftyable, wd Ihe price was not to be paid till the 
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QIHIEAL tmm. 


Isifi 


Piifi* 

ih<^ fonlwt ftinl lnn«mtirli «# ilii» iff U «1rmiiniilfi|{ 
tlu' It w for 

. tlii0 hftliiiifi' of tlio i4il thH, moi mi m for iiw toltirit n dr|io«it. 

HHi, fiiriiii' 1 % timl tlio 1«l Bo|itlbvbtr, ISiP* iifioii ^hioli iho iwn- 
tfsfl «f>| up by iho t^klulilt wm lillogtd to iinf o liwii mm 

thr ktc«t |Kw»llik* tliiUt ttpofi whl«ih Ihi tUhi wiibi wibl to Iwvo 
bin^oniP iIjipi ittcl thwtf litfti»miip|i m tlit prpuptsi mm iiol bfoiigtil 
Ijiitll llii' 81b i«|ttiwwri 1884, It ww Imrfiil fey llmittiiott. 

Dhiim yittgit #» Qmg^ lam »i% ««« ««« ill 

s* viHBOE km nmmtmmi^Aei ir 4 um,M ii>i ii^amtm* 

rt^iifiiiiil k miMfmt md qf 

rmiM % % iumkarMt fm mmrn rwwwil-^CIsibi 

III rmmircmt* kv 4 ] Mk a motiiarur io a tlllig#* 
trftttif<irfi*d to 4^ atioliipr po«»hHfpf» a two mnm ibaro bf iltmt at 
»alo« Upon tbp «Rmo dat« A ait in whieh ii« 

agropfi ilwl- tio woobi not ooilmt tito rimi« of flio two aiitiaa twfia* 
forwl to liimi that bo not ovor niooinipl partliiim of flint 
itfol Itmt lip wooi4 not fillponto nr morlaaao il or othorwluo ricoroii® 
proprirt nry rkhia nror it, It tai liribrr |miiri4«ni that In Itm 
wnt of il oommlllmg m^y bnwli of i3»imiatit liio nalo atioiibl lie 
m«l Urn prfiprirtAry riglila In ll» two wmat ilmw ihotiW 
m*m%% In If* A iiilt wti iatiii^ntnllf brootbl li^r M% ti|itiit Urn 
ifelteifatlotii Util# In lifiiiih of III® »tiiii«ti of llt« ikmr^mmk^ 4 
flit! toilfotid Ilif rttifiiil ttwiliifi I Ibil lit hmi iotflil to olililii 
partltitn of ihi itmt !>/ wiiln fro©iitiln|a in tfit Jitfotitit Cwtri i 
iliil, In tofiiwcuwtiiii m bln nttlon in iollftiftig Hit wii«* tlir* filnlti* 
tiff fiii«l hmn to nm Ibt Ittmnlii i llwt in tlioio «!lti llto 

Imanti txhlbltrii rrorlpti glttii bf *'l| on tbf nf witirit tlio 
Sttlli wrrt lifjitiilfiiiHi, mill tinil lit ' liml hmu •Iilijt»rfp4 |ti Virittw 
oosta innl rii»in«r*. tin fiinrnforo obininl# hy mny i»f lUinagr#^ frotn 
A liip ftnnnint of r<«!« ami r5C|mnapti mvt aUn In 

i^urtoln ptiHOfi r>f ttn«fmy rmOMmi 4 tmi tmm liio tpitaiitai «fift 
fttrtlnWi Ilf foiwii III thtf to i¥«i4 Hip »»!« witicli 

f rtttiltci il» 

iiili tbii flip tloril of i»lo ntnl iba ilror wowofi tinwl liif rtfirluil 
ii« mmrtliiig Mill iiiiplp iriifia*rtb.it» > llioy nio«l Iw roiil tngtilwr 
ia Ptillfig Hip iiatnriMjf lbf» lmn«»#nNrn} rntpro*! into npwi Unit ilalo 
tiptwrmi flip iiliimiff ami ilm ilptriplanl, wbyi mi ttit fm» iif il fifii- 
fiiiiptl lo lip » »iifp Ilf ft iwn ftninti ftliurp In III# ntfitt hy flip f«<riii»f i 
mrl thrit, In liil# ¥|pw* |i fr*mt tilt fliitllip 

firii'lwry tiiln rrmUA i»y tli© mm oil tlnwn in Jiil, »iii| liml« 

iftflmii tuimi it wtiinfi rpinlorni it ii » |iro|»riptnrf 

r If III* Bimi tmiM f* tf*»tkmk rt^rrt^ In, 

MM lliit profliltiiiof tbit liliiilt wliltli iittlnitl# ilil^r |||p ppp* 
ion to wlmtn llio iifoprltliff rlirbii liiti |iiiii#il from ttproiiiiiii 
4li#ifi figliti# IfiJfiOif* omi4itloiii wliloti no CViirt miglit in rtt^'^unlip «r 
iifO tiiPl III I Itial In llm rt«*Pt i«f wltitfli I# in 

III# from ttilpr nilttiftilni t»r tojof log ifm imtrrwf 

toifofiil to tilm Ii ttot only ®o#twir| to imWIi putlog# Imt In ¥b»|ftilnii 
fit II# irlfiilfili of w. 1® ini IS of lit 'fftniw of Urn|mf ly Am i 
ttinl ili#l, tliwnforn# m tit# oo Hi# cif wlilfli ilw ■ 

filiiftiilf for ftllef wa« owt wititl no Oiitirl ilmiUI mMt liiwi In 
« tlm ioll iiitwi foil. 

kkm^m ¥, 4aifniln Tkihn Ckmhf f, dm^rnkt* 

§sm^i irnl l/mtolo Mkm t, 

W|«I| 0nifAf ftifpmni III. /kdtfji J* Iftbtfitr f* 

IMIti| MAiwoimi*!.# will rtfrrtnti loti# tiimi f#ilii#«i If itw 

rrnit# fliftt wiiit#»pr m»f In Itii o lft*iilir4iir , , 

Itio tiiiliiositio of rooti* lit 4#l#fi4iiit| Iniiig n 

iliWW ^ mi liftop lfrtinliil|» wiiliifi 


Qmmkh mmx. 


mmn ut mnmy from ihi> mxxU tioti in a Civil Court ami in n 

mil of ihin nat«rt% \m tinuU* to repay thu lamlmrdar | and ilio Int tor's 
cmiy rniiOffy wft« to doriuet the itom« wh^n tlit bujkumi or rendition 
of aoeotiuiH hot worn the oo*sharor#niui himself took place. 

iMihy MA\mmtx^ tT,i with rhfmmoe to the coats ioewrmlhy 
the plnlntur in the Keyeuuo Court, that such Court in the former 
iitnt wiv:^ entitled deal with the tineaiion of eoata and dealt with it, 
and the reals mmld iwi he made the anhjoet* matter of fresh litipta* 
tioti, Slid therefore could not he clnlmed in thin suit hy way of 
diuuttgWi i hrnfiulm iUpa Mutkli %\ fhm^nkhi AmmaliMixm P^nja 
V. iCkwh Jrier*#! %\ ilfnAiiHir, and ir&nshmMr ^hmfimkar v. 

timkMni Purkkmkn reliifred to. 

Mihmm \}m e Ajudhia %•* |„ 

S. ViNIKItt -A Nl> PIJHCII ofmmiikraUm^mtim^^ 
Bur^kn »f jprmf.} In a yult for |msHt«ilon of land alleged to hayo 
lieon purolwiod wukr a rcglitorcd deed, of tho dofendant-vewdof 
adwllttd the cx««tttloa .and rtgistralbn of tht tlood* htit denied 
fiBotlpi of etniidomtlofi* *Tlii dw w«i daltd In "Mi 

llm «iil wat In 1|S4% II ww foaled ttndor had 

hmn in M«iwa»lon dtirlnf tht i^lo of lhal period, fh^ plakfeif - 
pmlueeu tm livtdenoc In proof oflho payment of ooniidomtlon. 

/Wd i hat although under ordinary circumatHneea the parly to a 
deed duly executed hiuI registered who alleges non-payment of eonni- 
deration is hiiund to prove hia allegathm, the fact that the plnintilf 
and hia predeeesm»r hail silently Hulnnltted to the whhhohiing of 
pomasieii for up%vatd« of eight years, comhinmt with the eontiuunns 
|maaefiisii»n of the vendor, favoured the allegation of the latter that 
lisd hicn w fill held hoeauMi of Iho nyu-paymeni of oonsl- 
dtralitiUi and riilietl «uch a omiutor-proaumptlou m to make H inenm- 
IwniolUlio to give ividwicc that eonsidomtion had In fad 

• f IWitd. , 

. liilfl, lliorifor®, thal In thi ahiiici -of tool' ivliin'ei, and, of 
tofgpliilii thi fad of Ih® pitinlift h«i»f out of powotilooi 
thi ittife fftflid* 

AchoMilll Itarl t, IfahtMr Prasad 

mum 

WAlfMIt 

W AS 1 114,1 •* w^imel mi miilcm— Jcl X/X 

ff l«7i, i. PI— F/l of #* % tl* CM The 

ii idoiTOiitii of a pnhlfo ehtiaeif% prepared with all 
pishlieliyi tiicl matt ht eonsliltred at pimSi f&tk eirldtnoi' of the 
•lititneo Iff toy oiitom which :li reeorts. Itt rtaoii of the eitattheo 
of a oii«to» of |w#*fmptloii h itifloletitly strong evidence to cast on 
lh«i diisftnf ihfi oiiiiotn tht hurden of proof i and in th® simo 
wianncr, when it records a eoutraet of pre-emption between the sh&re** 

* lioldtri, ihtri ii a preiumiitlcm that It Is- bin-ding on the shareholdeis. 
^tolWtti to tli« ptthilo charaelir of the- d-e-miment an-d the way. ills. 

f repred, awl that all ihareholdera, whether sl-gnlnf it or not, must 
oirriiiiw^ I# hafi aawnted to Its terms, the inferences .■ to ha 
4«dwd ffo» it cannot h© dlitttgfswled except when they are rebutted 
by if WfttO# of an oppotll© ©haraoter^ 

A suit to cnlofoe the right of pre-emption, which was based «i 
ffintract awl owtom m ft Idoncfid by the wnjiM^un of a f tltaiOi 
was dismiiscit by thi tower Oonrti m th# ground that mt wtetwbt 
which wight he founded on lit mjik^nHrM wm not btadm| m the 
f fiMior4lf fcwlant, m that dooi«e»l did mi h«ir |lli affmnre, and 
the lower appeltato Oourl allaohitl no welfM If m 

proof of itm mmtmi of ppe-«mplio», b«aw^ II Wii drawn up whin 
foplatiott ¥11 of 18M was in fototiand M Ihit Itwe there was m 
liial prfiutnpihtfi of Its aeeitraoy. The elalm was dlsmlsRed m\ the 
ffoniid thil the plainiit cvldettee did not prove the existence of a 
'* oustow of prii*cifl|dIon in the vlllaga. 

H 


txKviU 


aKKfICSAL !HDXS. 


FAg«. 

ihht lliiit flir lint# Coiifl hiwl f« ilwibg niili ilw. 

0irkkimi\ ait<l tliai iillhHu^li thin finrtfatilaf wi^pk^ul^ms itm marl# 

Itf'for# XIX of IHTa vrnm Into fore#, j’«l llm wolght whtoh wwilil 
aitaoli lo II hmh aa tf ilit cotiim«it m wtll »f 

mm mrf hn % t^m§m r#firrt4 lo» 

MtilAmiimil ikmii ii. Miyttma Lai «»« tit ##• ISI 

WA JIB lIL^Atir. m famili m^m. l^m^mpiUn I* 1 
WILL— if mM§ iltw i— 

iif iumUm mi mmt* ikm M$mM fw 

fiiw -* Ufnm Wnfdli iwli m **ilway*** aiitl 

um4 la m Itiilritmfnl diip«iliii of prap^riy aiil la 
tlwiiiitlffi ilimote m naltailaii at iaierttl tlit liftpf ih« 

mfmt% natnttl m taklaf^ tliair aiwainf Mug itiiiiti kf ilia liiltrtti 
liitig far llfe« 

A a ta th# nitar«i af a wtIL %f t Itlalimttialafk 

fit i iliarw in lilt proptri/ ta lib aii«l 

rkilcfftti, and dafoltd a plmrfi ici nharltalil# |iiir|Mii*tit It diftwltil 

llmi hk it»ti **alifnd«l roailiitiift h* jmwwiaiaii iiwl narwiiatif j of tlm full 
iixlwii aimior of all tlm 4 IHiw mailarii of tiiaiwgn* 

timiit td aoidwlion wlih tliln hImhiIiI iircti»*iirdj^ ami nlillga* 

lorily tmi ‘alwayn^ ‘for ki« Imiick.** Il abo* witli ti»« 

•tprtii olijwl at lirngtrii Id ilit laiitit^i alltmitifil In 

rtgittol alwiialldii kj liit iliafifi, Tfcirt m%m iilktr prat liimii Ici 
Ihi iaiii# itt rtiatil i» Hit timttaitittttl Ljr kit iwiii wli«* ftlalpttl 
Il tilt kii ititk* Ttii diftiiatiL wko w»i a itiii cif iMl itiii Liifiiig 
tWiM to rtitid iirtii^Biti 0f tot prtpf rtjfi It ©ritt in tarry till Hit 
ffttiiimii of iki wlll-»4#ld toali^o twimniiirtitiilmi, lOt |»ltltiilffj 
a timdor il, wti tfilliltdl to tot foil prt|ifitt«ry rfgtii to, utiil 

to llii poiiiiiiltto «»f|0tr »)lart* tolwiiliiiliitiiltog ilit ilwft 
ill tot will* ami tot altoiit|il in otmlrnl aHtiitItoii kj Ilit aliatfri* 

Mohammad Ahdttl Majiil t% gaiitim iibi ,** t#t 80_ 

WITIfEiH/l1ltllUTKNIK0-#iil#»r Sti Crimtoil rrm^nm 

— — % Mmjinmrn m 

mmmmii kp ^mmm LWrl** mf Jmtip* it iril####* * 

ff« Hrlmiiiil l^wtdtirti i'lnlti i. 
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ntndH haw ■■ t!ffihimm~Ar(optinn of non,— Sail for pxrtUhn of proptnitj 
hf /irrmii In pnsnrnMnn makiitff afatm eltw'w. ihm'Ho. 
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Jlwwnliiig if* ilifi llliiitft II IlmlimRtt fannfii ndfipt hm nlutar'w ton, ^ ^ r^„f 


Jfi n filsililliii Rlfiilti w4 n Umlimw, mlojitwl X, Mn nktmk non, subw- 
fliwullf i|»|pf«ili8ii«litig ibit tbe adciptlttn was IstviiHcb t*«eutdfl n will by wfileh Its 
l**fl libi iitiit# la X, Aftor li*s daatli# X abHitiid poM^Ioii anii mmaiaed in \)m/* 
•itiri^.tf iWiibitiMIl'iiiidmlli* bt had nfctdaftl majaHty, 

Al^e' Ittail" fOMfeMifeB af tba iitiiia wat obldttaA by P and twn wiciawi nf 
II* wbo m% np % rlgbl at tebaiilanoa from 1» m Witg in tb« paiitlan at molbtri ta 
lilfii, in aatP«|wan«ii af lito adapllan by Ibnlr dwaiiM luttlmncl* A mk mm browgbfj 
by S aplttil P far |wrllllan of Ibt mim^* ^ 

IMI Ibitt tbt wlaptian of Xt b|^ f, n Iniiontti mm Inimlld, mil Hint P wui 
$ mm nab tntibliHi to iwoooad him m bit btlut* * * * 

MM nlio tbab("tiii#»ttoli m bho patbfw bad npa Mit akim ta litiikt®, 
anti bwt na o«^li in hm wbleb tboy could dIvMo, tlw anil for parMtlon wiu not main* 
taimWi m^wly by mmm of ilio facfc limb thoy wor© in pos«aa«lon, dmmri/ r. 
3d«mifk (1) ami Mhr WhUlmk (2) rcforml to* 

Thb fiwte of toi» c»«a are safHoiently stated for tlie purposes of 
&ii Import in tbejadgmenta of the Oourt. 

Mr. T. Cmlm and Pandit AjtuUda ifaiii, for the appellant, 

* Mr, C. M, BiU and Pandits BUhambar JStath and Bundof/ Lai 
for th« respondent. :.v 

PrraiRAM, 0 . tl.-— This is a 'hy one Musaramat 

Sondar against Musammat Parbatl, hetih of them being tlie widows 
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''' * Fl»b Appm! Mil* ST of ffoin a daerot of Maoki Mulwmomcl MtKpud 

Jllliirill|i in'btrdliial# dwlgo of HablrAnpiir, ikbod tbo tlih February, 1H84« 

(!) imiibk L a 6bli ©dii*, SIS* (i) L. B., I Q* B* h 
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ms of onrt Baliloo Pnliai, far partition of thn propnriy in Hnii sai.l lo l>ii 
lioUi jointly iiy tlioin. A» it i« ofgrofttiniportnnro in tln' rnii' in itn- 
w cortnin prooitioiy llio grountla upon whieh tins rlaiin in niinli', an.l 
itmoAft. grooods npon which tho dofonco I* hasotl, i will llrsl jiromnnl to 

cxplftitJ thorn. 

Tho plaintiff «tate« in her potUion of plaint as follows i— 

“ L That tho proportics mentioned in tho Bocompnnyiiig solii’- 

dnloa form part of tho tmtnto of Lain Bakleo Siiliai, domwed. who, 
hi'ing rlnldlesa, declared i’rein Snkh Das in his lifetimo to ho his 
adopted son and heir, snlenmly esocsitiiiga will in his favour in 1875. 
ilo died in Decotnher, 1878. 

** 2. That on the death of Bnla Baldoo Salmi, tho plaintiff and 
the defendant undertook to maintain From Sukh, minor, and to 
look after tho affair* connected with the property. 


“8, That Frem Snkh Da*, who had not wnitraotot! a mar- 
riage, died during his minority, on tho Hrd Doeotiihor, 18711. 

** 4. That tho parties, who «rn tho widows of Isihi Bnldeo 
Sabui, and mothers of Fnnn Snkh Das, obtained j'dni poHse^sion of 
all tho inovenhlo and immovoablo properties, ami lived together in 
commonaality,” 

That i», in her petition of plaint slm says in offeet tlml, at Um 
time of tho death of flukks* Kahai, ho left an adopted sim ns 
his hoir, Flaintilf and respondent took possession of Iho estnto 
of Bakleo Salmi on Imlmlf of From Snkh Das, tho adopted son, 
who was a minor. Tho minor died a year after'. Since tlmn tho 
plaintiff anti defendant romainod in joint possesiion of tho estate. 
Hw tho defondant is dealing with tho prop<'rty in n way to which 
tho (the plaintiff) ohjeols, and sho uks for a division of tho estate 
hetwoen them. 


Therilefendant plead* that “ From Sukh Da* wa* not an adept- 
ed ton of Ilnkleu Bahai, nor could ho bo adopted } Iho disputed 
property wa* atapiired hy hitn nndor a will oaoented hy Bakleo 
Sahai, .The plaintiff 1ms no right In roaj^t of tho proprty in 
•ait, «nd hor claim in ro*poot of it should bo disroissod.’* 

Tho parties wont to trial upon the qoeiUon of adojdion, and hi 

- ■ . «» 0..tl» 
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nw l)i;< son, it, wnR provod that Prem Sukh was the son of Baldoo 
HulmiV sistt'r. It ia not. nooo.-sary for ua to consider the ovidoace 
jH ti> tlif\ faot of adoption. The qnoalion is, had tlio adoption of 
his sisti'r'a son hy Buidoo Saliai any legal validity ? Baldoo 
t>;ihai Iiimsclr hud douhia about its validity, Tho will would not 
Iiavo luH’ii nooosaary had tho adoption boon 0 good one. 

\\\' luivt- Ihon to cotwidor what was tho position of tho two 
I.udio.s tin tho death of Ibihloo Sahai. A form of adoption had 
bi'tin gone through and a will made. Prom Snkh was entitled to 
tho sumo intorost oithor under tho will or by reason of the adop- 
tion. Whoever got possession of tho estate, got it on behalf of 
Prem Sukh. 

Both tho ladies state that they maintained and brought up 
Prpin Sukh, and they got their names registered as mothers of 
Prem Snkii. 

During tho lifetimo of Prom Sukh, then, tho two ladios were 
iii possession of the mituirV property, whom they recognised ns 
their son. Tlio result of this ia, that they constituted themselves 
trustees for tho niinor. As such, they continued to bo in posses- 
sion of the property till tho death of the minor in December, 

1 STn. After his death they continued in possession. They placed 
thomselvoa in the position of his mothers, and as heiresses to him, 
ntid not in tho position of the widows of Baldoo Sahai. That is 
the right which both claimed in the property, and upon the basis 
of which iluiy roinained in possession of the estate since tho death 
ol From Sukli. 

Two cotdentions have been raised before us. The first is 
that tho two widows are aotunlly heirs ; that tho adoption was legal 
and valid ; and that From Sukh was therefore the son of Baldoo 
Sahai anil his two widows. 

The question then is, can a Brahman (for the parties in tliis 
suit are Brahmans) ia this country validly adopt his sister’s son? 

It is urged that tho earlier authorities on Hindu Diw do not 
prohibit auch an ttiloptiou 5 that the view taken by the two Miman- 
mn is oppooid to those earlier autihorltiiM.| and that tho ancient 
texts upon which tho Miinanmii profess to base their view do not 
support that view, it Is admitted that all tho Courts have hitherto 
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adofiteil Uio viow which th« Mlinttusm tako ; hut it, ia (hat 

aa that view ia wron^, tlio dodaiona hiwod tijton it iiro wrniijj; nlao. 
1 d(* not (irojKtao to ro«o{»on the qtioation. All tho Conrta have 
anted upon the view taken by the two Mimnmas, and wo are hound 
to fuUow tho authority of a long and uniform eourae of dooiaion*. 
{Sitting as a Division Be&oh of this Court, it is not oompotent for 
us to dialurh tli® long aiiid uniform course of deoisions by all our 
Courts, from the earliest times, npon this point. If tho reapondent 
wishes to re-open tho wliole question, she must go to tho Privy 
Connoii. It mnst therefore bo held that tlse adoption of Prem 
Bukh Das was invalid, and that upon the death of Baldeo Bahai ho 
took tho estate under tho will. 

The (pieation then arises! —What is tho posilinn occupied by 
tlte two ladies since Prom Sukh*a doaU»? They Imd no rights as 
mothers. They took possession of the estate on behalf of Prom 
Bukh, and their possession was that of trU8t««es on his Wlinlf, 
They remained In possession as heiresses, and as such 8<d tip a 
olattn to his estate. That eluitn has failud. 

It is then oontoiuhtd that, oven allowing that they have no 
right to the pnijicrty iw tho hdrusacs of Prom Hukh, jtiill, iimHiitiich 
as they are in possession of the estate, they arc luimpolmit to ntuiti.. 
tain a suit for its partition between tlieiusclvcs. Vnrious author!- 
ties have been cited in support of this tsontoniion. 

The first case citml to tis was tho case of Airmory v, Mttmim 
{!.) We were also referred to some of the oases mentioiiml in the 
note to this case. 

Now in the first case, tho plaintiff, who was a ohlmtioy swiwji- 
er's boy, had found a Jewel. He carried it to the defimdanPs 
•hop, and delivered it into tho hands of the ilofeiulant's apprentitai, 
The apprentice, under tho pretence of weighing it. t,«tk o„t the 
etanes, and returned the empty sookoL lit an action for trovor 
by the plaintiff, it was held In this osso that the finder of a jewel, 
though ho does not by such finding acquire an ahiolnte jiwquirty 
or ownership, yet has suth a property as will enable him to keep 
It Bfainst all exiiept the rightful owner. 

Now In tiiat ease no false claim was set up : the olaim was a 
claim to hare posseiaion, 

8ialdi'sh,fteth«4tt.,ll3, 
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Thrt other ease cited was An/ier T, Whitlock (1), a case relating 
to hind. 

In that case a jiorson had enclosed from the waste of a manor 
n piece of land by the .side of the highway in 1842. In 1850 he 
enclosed more land adjoining, and built a cottage. He occupied 
the whole till his death in I860. By Ms will this person devised 
all his property to his wifo for and during so much of her natural 
life as sho might remain unmarried, and from and after her 
decease or sucotul marriago, whiohover event might first happen, 
to his only daughter in fee. After the death of this person, his 
widow remained in possaaston with the daughter, and in 1861 
married the defendant larly in 1868 the daughter died, and the 
mother also died soon after. The defendant oontinued to occupy 
tho property, and the heir-at-law of the daughter brought this suit 
for oji'ctmcnt against him. It was hold in that case that a person 
in possession of land without other title has a devisable interest, 
and the hoir of his dovisoo can maintain ojoctment against 
R person who has entorod upon the land and oannot show title or 
possession in any one prior to the testator Possession is a good 
tiUo ngalnst all tho world, oxoopt against one who can show better 
tide. By reason of hia possession suoh person has an interest 
which can bo sold or devised. If this person had devised his 
inlorost to two others, they might divide it among themselves. 

In this caao there is nothing of the kind. Parties come and 
claim an esMta to whioh they are not entitled.. They set np a 
false claim. They have no estate in law wMoh they could divide. 
We catmot recognise suoh a claim ; to do so would be to recognize 
an illegal transaction, and we should be dividing an estate whioh 
has no legal exislenoo. Tho suit is not maintainahle, and we must 
allow this appeal, and dismiss the connected appeal No. 55 of 
1884. No costs on either side in any of the Courts. 

The plaintiff, the younger widow of Baldeo 
Bahai, Brahman, instituted a suit in the Court of the StthordM 

Judge of Sah&ranpur against the defendant, the ^der widow of 

the said dew'ftsod person, for partition, |n|#| separate and com- 
plete possession of a half share of oertala houses, and for other 
reliefs as oontaiuod in the plaint. 

(1) III Bs 1 Q| Bs la 
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Tliii Suluirtlin.'ilc^ tluil^o partly ckaraorl iital parily disiniBaed 
tha flaini, tmd fvom bin ihcrms i\m ha^ now npptNalod, 

It h provod Ihnt Bahlco Sahai wtini llinni^h tho form of 
adopfitpr Hidihi Ilia aiaior’a saiii and| anlmiHjntmllj having 
roa^tm to lioliovo ihiit anoh an adojithin wna inva!i«i| ho^ on tlio 
2bi iliilji 1B75, oxoinilod a will in ftvonr of l*rem Snklu 

Baldoo Hahiu diod in 187Bj amt Pram Snkh niicioond<Hi to poa* 
mmmn of hk ostata ; Inn \m dmd in 1815) daring his minority. 

Tha iiclopthm of a aisiar^s son by- ona of tha twioodmrn Inis 
barn hold in innnaroiw rnlingii and by ovary ona of lha Iligb 
t'onrfH in India, in ha invalid imtlar tlio Hindu Law, and tlio 
|n*opi:.isilitm of lha plaiidJiLrospondanili laarmul counisid to ilu) 
ooniraryt hi my opiiuoiii has noi haaii and cMiiiioi ha su»laiiitid* 

I1w plaiidifLriwpoiidiiiit dill not obtain fiassassbn of iha pro* 
party in suit iia a widow of IJiitdto 8atmi| but From Hnkli siiaaoiid* 
Oil io poMcmsitm imdar ilie wilii ami oti bis damisn lha fihiiniifi 
wan not aiiiiilad to tbii prapariyi and hiul no rigtii to bring I hn 

suit. 

I tbaraforo rommr wilh Ilia loiirmid -Otiiof «Itisiia« in lilliiwiiig 
ilia iippoal and in dismissing ilia suit ■withoiii oosfs. 

Afpmd ultmid* 

PIlIYYCJOlJXClk 

ALHXiNDKIi IIITCIIHLL ClHr-fetoiirr) a. ItATIIIIliA DAB app mmm 

[Opiisfirm) ■ 

[Da ip|«ait from iiir lllgii C^iarl far tlii H«rtli»Wwiarp Praviaain j 

4 i?l 11 / {Ikftiii'slliwi 4 rl), •#, t»f n 

a jiiriar m$ §f th$ mme ptutpmi sal n§*ilm§4. 

Aa Itwlrttwiiil aarpartlwg to swlia a rliNt iti biaiioritlilrs of itwira llitta Hit 
mlaftof ns* M {% I 7 » k nt Aat III of lsrF| Wii 

la ftitil tti« titli of llw parahjiitr, 

iSppi| iflaf 4 Itw pinirt n iLrrl of aiiilag Itm 

iitti# ftwyaapaiu roaHriiiliiif llm tmnwr ltt«it.rtiiiiaiiU sii4 Silliftf il fiirllt te a 
Ttio iiptraatral wan rfgbitr« 4 , 

in i 1114 la wiiirii flat pwaarjslilp of tfii arofitrli' wt« 

, Itii fsei Ilf ttii prior ilwfti pul iiaviag iff^etoi! tli« pmprijp PfirrgiiitfoiJ, 

IV«iiW ! 8t* fU.Ktw 1'ii.owit, ili BOM*? F. CoutKfi, tiiM lhcM*h» Qomu, 
ud gift AKfKflftt lioBmoti* 
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\Yii« im ronKi'n wliy tlw (IpciI iift.crwnrdd rcgiHtwed ahonUl tiol. t'O ailmilled as 
Yviactiro «>{ title. Ih llii» Hhtc >'ail I'ceii nothing contnivcniiig tlio ohjcots ol the 

Aitponl from A tlocn'O (lOth .Tnmmry, 18821 of llio High Court 
(It, rovt’t'Hittg u tU'oroo (iH.h Ht'pU'itiboi'j 1880) of tho Districst Judge 
of Cawuporo. 

Tho rc-spondonta, who had obtained a dooroo for Rs. 2,03G, 
dated tho Oth Juno, 1879, undorun arbitration award agtiinst W illiam 
Mitohcdl, formorly currying on tho business of cotton-sorcwing at 
Oawnporo, in oxoontion attached tho sorewing-houso and a bunga- 
low adjoining in his occupation. Alexander Mitcholl, resident in 
Scotland, father of William Mitchell, claimed the property as 
owner, alleging that tho latter was merely his tenant ; and obtained 
its release on tbe 1 1th August, 1879, nmler s. 28i) of Act X of 
1877 (Civil Ih'oeiuhire Cede). Another son, Francis J. Mitcdiell, 
took pos-seRsion as sigenl for bis father. 

On the I4t.h Juno, 1880, Mathura Oua and others, jiow reapnnd- 
onl«, holders of the dneroo of tho 9th Jnne, 1879, sued both William 
and Alexander Mitohull, to obtain establishmont of right in the pro- 
party in dispute (in acoordanoo with tho right of suit given in 
R. 2H3i, on tho ground that the property belonged exclusively to 
William. Tho dofonoo was that tho elder Mitchell had purchased 
from Messrs. Niool, Fleming and Oo., in 1873, and had oontinued 
to ho owner. 

Tlw Disiriet Judge, into whoso Oonrtthe Butt' was transferred, 
found that tho property in .suit, which was of upwards of Rs. 12.000 
in value, had boon acipdrod in good faith by A. Mitchell, tho father, 
on payment of Rs. 12,406-12-0 to Messrs. J. Niool, Fleming and 
Oo., in Soptombor, 1878, as an invostraent for himself, and with 
tho object of enabling his son, William Mitohell, whose possession 
thereof after such purchase was merely permissive, to make a 
favourable start in buslnoas { that tho deed of tho 25th September, 
1878) was not prodnoed for registration, through oversight, but that 
laoh omission had been suppUed by the «x«|dtfbaof the deed of tho 
8l8t Deoember, 1878, to which the earlier deed was appended 
m a schedule I that the two instrumeats formed, in truth, one 
document, which was validly registered j and that if there were any 

{ 1 ) L L.E , 4 All, 209 . 
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irrt'gnliirrfy (ir dolVs't. in snph fcpislml ion !>y rnnwon of flio (’ortifi- 
nato of I'l'^intnitioii not. lu'iii;;; omlofnoii on iho {mpcr on whioli tho 
Inti’f i!('od wan wrilton, anoli ilofool. or irr»»ijiilarjly wan oni" mort'ly 
of lirocirlnns and did not rondor tlio roj^biralHin of tlio tlocominit 
Sti valid. T!m .lndj;o aIho fottii t oven if tho rojjiatralion worn 
invftlid and tho dooil inndmiaaihlo In ovidoiioo, thnro waa onoogh to 
show that tho |iroporty holongiid to tho oldnr Mitcludl. Tho suit 
wiw aroordingly tliainissod. 

Tho plainlilia having apisoalod, tho High Court fonnd, with ro- 
foronoo to a miatnko nndisr whioh tho Uogiatrnr'a twlifiento hn<l 
not hi'on writfon on fin* oonfinning dooiunoiif, Stnf otj tho sohodnin 
oottiainiog tho dot'd of IHtd, tliatiln* provisions of as. fill, and fiO 
of Aft III of had not ho«n tannpliod with, tlwy nonolndml, 
therofnrft, thittn«ith«tr of thn documonta was admissihloin ovidoiuip, 
and that In admitting that of 1 5478 tha dttdgo had doridod orronr* 
onsly. Thoy inliniafod that thara was imioh forna in tho stiggostion 
of th« oonnsfll for tho pkinliif, that registration of tho doo<i i>r 187,$ 
was intontionally not math*, in ord«r to lot it appoar that Wiliiani 
Mitchell was thn tnvnor of the promisoa. Tin* inuli’rial part of tlia 
judgment is sot forth hy thoir Loniships. 

The claim having btson tlnoreod in the Higli Court, Abaandor 
Mitchell ftppoahtd to Her Majesty in Cotmoil. 

For tho appc'llnnt, Mr. It 1’. Dititif, and Mr. fFoodro/e argnetl 
that any primi fam oaso of ownorship on iho part of Williant 
Mitchell, csmis«Hiuonl on his having btton won in oootipalioii, hml 
boen rohttttod by proof of tlw purohaw of tl»o property by his father. 
Tho tllb of *h« latter was oilablbbod by tho of the Slat Doooat- 
b«r, 1878, wWoh with Us sobetinle was adinwsiblo In ovithitjoe. Thai 
th« endorsemont of the Ibgistrar was on tlw wrong document 
waiaota material mistake, and did nut invaitdato tho registrationi. 

Heforenco was made to Aet IH of 1877, MHAmmai Emm n 
Miry Lttl (1), MttAhtttt Lul Pmdffy r. Sa/i Kuttdm Lttl (if* 

The respmidftftts »lid not appear. Their Lordihfpe* jodgeeent 
WM delivered by 

Sm B. Fi4C»n«. -Their Lordships am ef opinion t!»t the 
deolsiba of tbe Oonrt In thw case was erroneom, ami that it 

oligM to , v;- 
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U !t{>i»arR llirtt nn action was lironglifc on tlia 14Ui June, 1880, 
praying: Tiiiit, a decree for establishment of right, as provided 

by s. 288 of Aet X of 1877, !m passed, with (ho order that the dis- 
initod property is the property of W. Mitehell, jndgment-debtor, 
nn<l is littlde to bo sold by aue ion in osecntion of tho plaintifFs 
decree ” On the lltli June, 187S), the plaintiffs obtained a decree 
under an artiitrution award against William Mitchell. In execution 
of that decree a .serew-honse, wltioh was in tho possession of William 
Mitchell, was attaeheil. Upon that attachment being made, Alex- 
ander Mitchell, (ho father of tho defendant Williani, objectod, and 
claimed that tho property was not the property of William, but wma 
tho property of him, Alexander, The matter was investigated by 
tho Court out of which the execution issued, in accordance with the 
provi.siona of the Code of Civil Procedure ; and having received ©ri» 
deuce in the caati, the Court decided that the property belonged to 
Alexander and nt»t to William, and roleiiaod it from execution. That 
order \vn» tint appealable ; but the plnintilF, the then execution cre- 
ditor, being dissiui.slh)d with Urn order, tho present suit was commen- 
ced, in aeoordanco with tho provisions of the Code of Civil Proce- 
dure, to have it declared that the property was the property of tho 
son, and liable to be seixod in execution ; it was in substance to 
rcvor.sQ the order of tho Court out of which tho execution issued. 

Tim way in which tho father endeavoured to make out his title 
was this : -—110 said that on the 25th September, 1873, he purobasijd 
the property from Mesans. Nicol, Fleming and Oo. It appears that 
tho deed of oonve 3 ''anco which ho attempted to put in evidence to 
prove (hat Messrs. Nicol, Fleming and Co. conveyed tho property 
to him had not been rogistered. IJy tho Registration Aot— Act 
III of 1877, 8. 49— -it is onaotod that “no document required by 
i. If to be registered,” — and tho document of 1873 was a docu- 
ment of that nature —“shall, unless it ha regmterod, ho received 
as evi<hmco of any transaction affecting such property or conferring 
such power.” Tho deed, therefore, not having been duly registered , 
was not adiuisslbla in evidence. But Alexander Mitchell produced 
a inbsoqnctit deed, namely, a deed which was executed on tlio 3 1st 
Decemhor, 1878. That deed is aet out in the record. It refers to 
tho dead of 187.3, which is sot out in a schedule aa part of the deed 
of 1878. The tnomoraudum of rogiatratiou was writton, not on the 
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first. sluM-i (>r tlsi' ileesl nf 1^78* IstJi ni (be eiu.l of (be ilecHl whieit 
wus {uin<'>0' 1 ns n srbs'iluls^ to* uio! wnu esUJHuipinnt !y part s>f tbo 
fbunl s>r I\S78. TIismIwI of not. oni}M*onfirnuul flu^ ibaal nf 

1S7.L Ltu if wunf on b) folate Ihiii; ibe |i{irti«»s to fb«' slooJ sllib nnt\ 
eurb s’if (belli ilidi ** in,aiori,bii|| fo ilnbr ainl bi-^ ref^peottvs'* 
tmd iiilerestsi yruiili eoiits^r, unit emifirnt nnfo tlio i^siisl 

Ab'xnnilor Mitiibs'll, bis heirs, o\n.,u!iif:ofs, foiiibiHslrulsirs iinil us-* 
piyiH, the pieoe nt pares*! of lain.r^ wbioli is tbo siibjs'ri'iiiutter 
of ibe slinpub-' in this cjisu* Bo tbs^i ib*i deo4 of IhTB was ini 
ju'iniil ronvcviiiieo from MesHrs. f^ieol, Fbiminiit tbi* to Alrx^ 
iitnlrr ill'itebolb .Kietib .Fieinsnu uiis! (Jo. worn pro%a'i,l to biivo 
pnrebasfMl ii (mm tt,u..vi{i Siiib.if.i ,lon»w, who bjoi morigaocj it to 
a p ‘rMiii ot* I !ir naino of i1ntrobo-r. Tbero is no lioitlsi ihat tlio 
proprri \ » bu\ iis,u: born lbs,* projwrf:!*- of iNieoti Fleinitig iini! toni 
piii»He<l by fbut sbant from Nirob Fbnning uinl CJo, ici Ab*x«n«lof 
blift’lsrll. ibii ii was ullonful in ilo-i pliiinfc lln.it ibni iloo«l wm 
friiiiihibmt uiut voisL Tim foniib jiiirngrnpb of tin* jfliiiiii miyn 
** TlisMniiii pintjuniy lii4on||H oxf’losively to W« i^lifeiirlb !m si 
in |,'»r*^pib'!iiry p>iMi'S*iion tln*ro«*f ■; tbo siib.Mbanl h rpiifs^ firiilbiitij 
Onllti'ov'o nirl ifiviiitsl. nin! svx«ami«n'! wit.bout ri’i^bpi of" inniHiibn'aiiini 
inmii’y.*' ft is not in im|m!o nny fiMinJ ts* Xn***!, Fioin* 

inj: iim! Vn, Tbey mu*ivTu} tim rsmsi^orafion inoin^y of lis, 12,404 
imi 4 fsiiivoyo*! ibo eslate, Tho fiiim.l ^^f■n•■mjnosi to bo ititnlo mii is 
tlmt lie* insfsvsn some win In AI*’,%Mrnl»'r Slifolmll infittniil of ibo son, 
Wiiliiun ,'Oilelii'Ib T‘im ipo'siifin wim pstiil flm ron‘44orulion 
nioiioy for f!m ronvo% uime y Was ii Wilbatn Jlifi'boll iir Absx* 
fitnlor ilib'bell? llmro is iici ovisbiimo Ici slmw tlnd Wstliam Mil"* 
olmil luiil ibii iiminii of ptirohfisin»| tbo proporlyt Ii«» buii bemi 
fmiifi^ iimroly uinssistrifit of Nmfil» Flfuniiigrunl Cbn, in eotnbmtiii^ 
(liii tiiill for ibimi boftira Ibo iiib^ und Im ooniiniitHl lo mettpy llio 
|iretiiiiii tflorwardu, 

Ii \xm prowil tbiit tIm oofiiiiiiirniloti nioimy for llio eoiif ijittco 
was puiT Isy Abmitnlor Milolmli, It %mn tioi pniil by Wiiliiiiii Mib* 
ekill in Cbiwopsiro, but lo Kiool, Fioiiiio^ Hint Uo. in Eiigliiinl b/ 
Akiftinlor Mitolmib who liwt in Bctitbiinl* 

' 4' Tlioro wip no ovidoimo wbnlovaf to almw lliitl William Mitolioll 
wii tlid roal pnrolitior, or tlmf Aloifttidir wti iimrtdy Iwmami for 
liim I mi tboir Lordiliipi liiiisk iltl 11(0 ditdiioii of llio first Jiidpi 
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ihni thn propnriy was Abxaiuler Mitchell\s and mi William Mit- 
wart convct* 

If- Inirt vtr^ied by Mi\ WoodrofFej and wry properly nr|»?c;d, 
Ilia! it rcHpurtai rtomo afronit ovidonoe to overturtii (ho dc^eision of 
the d udjL:,(* of tlio exoeulioii, (jonrt, who, trpou li<;*arin«x iho ovidenco^ 
<auuf^ to tlu^ oonidfi^ion that, tlio proporry Was Aloxandor 3litchoirrt ; 
and hc^ ask<Ml - Wan ilwvt^ any ‘^nfllaiout. ovidimoo that, it W’us Uui 
prn|H*rty of William ^ivon hofmm tlm Jndjto of tho first Cotirt, 
w ho df'oidiHl in nenordauoo witli tlundaw of tho Utniri (>F exianition ? 
Thoro appears to ho no uvidonco^ Tho ovidoncoj on tho oontniryj 
f*how» chat iho inonoy was paid by Alexander.^ , 

Tha Judges* of tho High Court placo some relinnoo npon tlm 
fact that the first deed was smt rogistarod-in .1878, They say:— 
Having ostahlishod tins longtbonod possossioa on tho i)art. of 
thidr jnii*rniolit‘dal>toi% tho phuntifls, roasonal)!y ononglp (andond 
that tln*v have ttmdo tmt a /no’md /<noh case, which it lies upon tho 
dofinidiuil.H to re!mt« Wti Ihiiik that tin's is tho correct view of 
tho posifitnii and that it n^nis with Aloxandor Mitchell to prove his 
liihi. This ha mmk« to t!o in w fashion which is^ to say tha lanst 
of lt| fitmordifiary. Ho provhicas two doonmants, one purporting 
to hi% ti dead of con v«*yiUK!a cd* tha stn'owdttrusa to Idiriacdf, dated 
Iho 25th iSeptombefi 1873, and tha other a conlirination bond, ox* 
eentod by tho siuno pardai ti the ocinveyanaa, and dated the 31st 
J>oeonibor, 1878, Mow it is obvioiii that the true doettmenfc 
of lii« title is the conveyance of 1873, bnt nnfortnnately for him it 
is unregistered) and therefore inadmissible ' in evidenced* TTmt 
doenment was not proved. It conhl not be proved bscauso it 
cioiild not be given in eviilenee, lint the fact that the dead it.satf 
eoidd not be given in evidence was no reason why the deed of 1878 
ihould not ba given in twitlanoe, and- that deed, referring to ilio 
deed of 1870, was provcnl to hove baan executed, and tlieir Lord- 
ihips consider that it \\*m duly registered* ■ Mow it is obvious ■ 
fclm Jud;p^s sny that the true document of his title is the con- 
WJIIIICII of 1873 ; but unfortunately for him lift unreglstercHl, and 
tllerifforo inadinisHihb in evidanos* expedient of tho 

oemfirinayon bond had to bo resorted to, andd'ii March, 1879, it wai:, 
priiantol to tlm Collector for ragistratiom Now, even supposing 
ugistrarion had been formally and properly completed, we shouid 
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uithoiit. a tlm), hat as a ehtu-k a»amst xh' l> »- 

dtuitiiin nl foi'pul ,U«nuu«..ts, and in «.kr llmt s.ibH.siaonl ptn*- 
cluis irs, or vorsoiis to wiu.m s«l.so.in.'nt c.mv.'ya»r.i« *,1 proporty 
maiU'. si.ouUl nui ln' all'.-rioii by provi.nis rpov.-yan.-os, onl«'.s» 
previous .nmvoya.uvs ^v,nr n‘KislonHl Tl.o K.-istrat.on Art., 

UH ri'KiUHls roal property, was not inlomlod to bo a ebuwo smnlar to 
that wbiobis in iho Bankrnplnml Insoivont Ants, by which pisrsons 
who avo aliownd to bo in tlio ordor and disposition of ^h«K witli 
tlto ootisont "f iho real owners, arts, «« agidnsl cniihlors, to Im non- 
mxmhml liio real owners. 

Tli.-ir Lovdsliips tlinrdbrn think tiiat tho sonoinl dnnd of 
oonvoyunnn, lainj* rn^isl-rnd. was a valid nonv-yan.... of iho pro- 
onriy from Messrs. Ninol, KbuninsJ .md t?o. to Ainxan.irr Mitnli.-U, 
uml tbalit passed that property to Aln'fandor. nnless there was 
fraud either between those who nonveyiHl the properly to Alexander, 
or between Alexander and his .son. in taking Urn eonveyaneo to 
Alesatnler as the person who liad really pnrohiiHed the properly, 
instead of t» the son, wh«’ was in possesaion of the property, and 
who it is purclmso iiumey. Their li-rdslops se« no 

ovidewm »t aU to show that there was any friuid t.f that kind, or 
betwam Alexander and his son, in having the conlirmation dee.i of 
1»7» cxeouUstl to the father. 

With referone.o to Urn persons who paid the nmney, ft was 
stated bvdhe brother of William that the fiilhrr had advaiurwl tho 
immey for the purpesn of prmnotinsj tlie interests of hi* son. Thero 
was sottw evidenee '{iveit of rent liaving been paid by M’illiam 
Mitohol! to his father fi.r this property. It certainly was tu.t very 
uhiarly proved that the rent was rcgnlarly paid, It was said there 
were lottors •bowing that tho diffaroal payments i»ad lawn nude, 
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lit'.t; tlioso lottpr.s -iVoro not. proihuwtl. There certainly was one letter 
producinhin which Mc-ssra. Nicol, FlemiuK and Co. admitted to 
hi.v<', rc'c.oiv.'d a amn of Us. William, in order to make 

a rcmittnr.(v.> to tho laUior of ilftO. But tho Judgo.s put it in this 


a siu)j;h> entry under the head ot ‘ rent in the aooount- 
boek.s of the iirin of Mite.liell and Co. is fortheoining, nor is a letter 
<.r rt'Cfdpt produood from Alexander Mitchell acknowledsino any 
otn» of tho payments which arn ullotjod to have boon made on ac- 
count of rent, * That momws may have from time to time been re- 
mitted fro:n Mite, hell to his father, hy way of interest on the ad- 
vances made to start him in husiiuHS, is likely enough; but, bo this as 
it iuay, there is not a particle of satisfactory proof to show th at rent 
was ever paid by William Mitohell to his father in respect to the 
serew-houHO.” Whether tho rent was ever paid by William Mitchell 
to his f.ither is not t.ln^ question. Tho question is, who paid tho 
consideration money for tho oouvevauco tVom Messrs. Nicol, Flem- 
ing and Co. to Alo.<andor y Tlenr Lordship.s tlunk that the evidence 
oharly shows that tho ttonsidoration monoy was paid by tho fatheiv 
and that ho h.ok the eonv<wan«i> to himsolf. Thoro was no evidence 
to show that tho fatlnw lent, tho money to his son, and that the sort 
was the real purchaser. Kvon if tho father lent tho momry to tlm 
ami, it is natural that he should take the oouveyauoo to him.solf as 

» socurUy for tho repayment of the loam 
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Umler Uieso circumstances, their Lordships are of opinion tiiat 
the primi ftmii ease, which Was made out by showing that William 
Mitchell was in posm^ssimt, ha.s been rehuttod by theevidonco show- 
ing that the father paid tho cmisidoratioit monoy for tho convey- 
M to himself, and that tho pri.porty was conveyed to him. Their 
Lordshii.s therefore think that the deci.son of tho J.ulgo of the exo- 
cutkm Court, that the property wa.s tho property <rf Alo.vundor, 
ami not tho property of William, was correct, and that tl.is suit 
must frril iu askittg to have that judgment rovorsed. Tho Court 
of first irrstance, i.» the suit which b now under oonsidoraBon, con- 
curred witit decHion of tho Judge df ©.xocution. 

Their Lordships think the deoiston of the first Jmigo wa9 
correct, and that tho lligli Court were in error in reversing that 

doebiou, 
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tbeir IjoihIhIiiih wili liiiinl>ty mhlm 
It^'r Miifi'sly to revorso tlio doonion ol’ iho lii;.rh Court* nioH.o 
otnlur tiiaf- tbo '-uiil, lio- <!i.s!uij^.Hi.Hl willi ihu iuhIh in I ho i!nufD 

Tiu' uf llu'^ }i|iuual iiUMil:. bo ]Ati4 by llio rtHpaiuloulo* 

iSoluniiuM for tbo AjipolluuD * Siimktmni iind 



Ai^PELf.ATi’: c:irlm:inal 

ihfWf '.t/r., Jmihri Btfyilmfnt, 

V. 8iUvll4 amii tvriiiR^. 

jiIH'iuI I Vrifrulflfr' *,•«. lO^*, V^'} ^Apl%f’:l, ^tlf C#l»!4r|, 


'riu* Cjiiti'i r«^fi»vitv4 lo to D’1 inhi' t’rimiiSitl friirinljirH l'■*^ 1 flll 

Iti ffojH li HoinurUMtH «nibv ootrr iiii ««n‘itf»sn| |»;‘r^i»ii In t?nin’nllii»4 

l*ir iriiil whrii it cHiiiniibn a ihiii. Du! iiw'imnl In iriiililif J»y Hit Cwiirinf 

||«f|l»il:l|ti 

TSu» titriutlHH rf wnr^D Iti m,. 4*23 ill of tito C^htoimi rrOfH<4tiro nr 

fifibo* ItliH lo h«i lilnt Uf II CTMiirl- of lu'il.tii »i*}|fnt4ioiito In utirll 

n|i|H:4lHir t3oiH.|Or rojuiiiilt io»l for fjlniyiA m I f iii iiii iinneiil froiii ii 

iiftiivHUi»»H, ihir« t'oHrf iht!*-* fh,.:ii. iho hIio W4« lrl#ili!« 

lt,v II I iOo of fin* ro:^f or Ur fi fSoiri of U i«, Uv ah otor* 

^btUt, nr ilinirr « UorH.| Hinii, tiMt.iviriini io,i4 iiv ti ^Irtgrdw 

It'iOo of Ihp MHHiiiii rlii^Hn iltr *t|»|n4Uito iltoirl noi,V Ui tU-0 iiioo ioviinr list* 
mill mHil4HUo% iuo! loilor lUo i*iHHi«*r4 in- Uo rriniil Uv a !l!;o 4 ihitiii«t nf 
or liy ilir Court of Hrf*‘*UHn io»4, lit UUr nt-.omr'r, \vU«ii tt|i|ii»llti*iij who wim 
triiiUUi n .Ii4y tiy fUo iNitiri oi SoisiivWi Inoi Uoon irio4, tMjtviiUi,H| surl «Pttloiirt>4 
l»f n MA'ihirstU* nt fito fir.o iloi 4i?«|itoiifi^ nf ifi,, 

i# 01 tto’rrAO iU«t Ihi I'iHil t<i tir4i.*r lira ilw *H0otm?4 

III! iiofiiiiiiiiril iVir rriiii* 

In tliirt Ih'H porwtm, iiamflil Ihirjji, l^iiklia, Huihi, Iliui 
Din, ami Dlitini, wtiro originally trioil liy tlm l)n|nitv i>f 

i’ilibliSt, a of tho first, i-laas, nmlcr h. iM'i nf ilm IVtnil 

Ooilo, O** b> "ti" •‘^li'O'i, Diir-r i 

was, on tlin 4lli Marnli 16H5, acqnittml, nml llm roniaininjj four 
wnro mnn'U’.loil *»f th« olfanort aboyo-minstiomal, ami timy won* oaoh 
iwiil<‘noi'ti*tn iio riyorrnialy itnprisoiiwl for tliriw moinlia, ami to 
pay ft linn of Us, HI, or, in dolatilt, to nittlurgti n I'lu'tlmr torm «f 
crtio moHili’a ligoron.s iiitju isontimiit, 

Tlw four prisonora prolurrotl an appeal to Uta Sas»ion« JmOn, 
who, in att wrdor dated th® lUfch April 1885, obaemnl that the sinj- 
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tmcos that liad hcon pansed by tha Magistrate wore ^Svbolly 
iii;uir(|naU'. for Iho oIltMU'es of whioh ai)pelhmts have been found 
guilty })y him;'’ anil he atlded Tvvo (‘oursos appear ojxui to 
ine—one to re]a>ri; ilu^ ease to the lli^h Court for euhaneenxeiifc of 
punishuHuit ; th<i (itlierj unde.r s. of the Oininiual PiaxcoJure 
Co<l{^j to ilireet the eonimittal of the appellants to this Oourtj sit*- 
ling ns a Court of Session^ for iriaL The latter et)urse ai^pearB to 
io he the most approjxriaio in the present hrstance. The 
Magistrate A ordt'r is accordingly aniiiilledj atxdlxe is directed to 
couunit the uppellautH to this Court for trialC’ 
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Tlio four prisoners woro acoohliiigly committeil to tlio Court 
of Session, nnd tried by tlie Sessions Judge under s. 325 of tlio 
IVnnl Cotlo, and also under s. 335, for oansing grievous hurt on 
grave niul suddi'u jtrovoeaUou ; and the Sessions Judge, on the 
12th dune, eonvic'U'd the four aeoused persons under t.ho lat- 

ter st'el ion, and sentetieed them e:i<tli to two years' rigorous iuipri- 
sonnient, inulustvo of the tortus tliey eaeli iuul ulri'iuly undurgtmo 
under the orders of tint Deputy Alagislnitts. 


The four prisoners appealed In the High Court. Tlwy were 
not repr«‘sented either by eottnsel or phonier, anil they did not 
take any speeial objtsoiion either of law or fact to their oouvioiious 
and senteueefl. 

The Pidtlio Pronfcninr (Blr. 0, E. A, Ross), for the Crown. 

nKoniuutHT, d., (after slating iho facts as above, continued) 
\Vben the ease e.itine before me for hetirlng, I saw reason to doubt 
the legality of the iSessions Judge's procooding;s, and, at my re- 
qtK'St, first tlie Kenior Doveriiiiuiur, Pleader, and suhsetjucntly tho 
Ihtblio Prosecutor, appeared to arguo tho legal point that arises in 
tho case. 

The point for oonsidorntfon is, wlioihor tho Sessions Judge was, 
as he supposes, eouipotcnt, wlisn the appeal was (ireforrecp to him, 
to have adoptoJ eiiher of the ooarsos he mentions 5 or was moroly 
empowered, if Im eonsidoroJ tho sentences hiadequate, to have dis- 
missed the appeal, and to have referred the case to tho High Court 
for enlmneomeut of stiutoucos, under s. 439 of tho Criminal Prooe- 
Jure Code, 
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TIa>t A<'t X <.n87 2 bran still in fnrrr, ibo Prsstnns .Ina^r, ir» 

dinprsin,^ of il.r uppral, nndrr thr provisu.nH of s 280 »l 

tlr'u^.ar.la.v,Mnauu.rrathnsrntrncrs to any puni.lunrnt that 
ibr Mnjiistmtr of thr first class was cninprtrnt to inihrt-.. r., tn 
i,nnriHoninrnt of cither arscription not csoera,n« two years an.l 
liiUN or he iniKht, n»aof the saino section iunrna«a by s. 28 o 

iVri’ XI iif lHt4| iho aiijwllants mtrttH , ^ 

lu. ronia not have oracrca lUr.ir co.ninit.nwit muicr s. 284, l.cc«u8o 
thrir oirmco was trialib by th« Ma«istrat« of tho first class. U 
xvas only in sessions cases, in which the Court of Smnm oonsi- 
,h.rra timt an iiccu.sca person hna hern improperly aiacharj^-cd 

fhatit wa,scmnpcHmf.nuarr.s. to direct th d. tho aeeimed 

he committed for trial, and, nnder the .same secinm. tho 
('„«rt was empowered io report the proceedings for tho orders of 
the liijish Cmirt, if it was of opiniou that the punishment was too 
Bcvere or was inwlenuato. . 

The High tiourt of these Provinces held on r«or«i than oneocea- 
aion, as will he seen hy referring ti> the judgment of durdme, J., 
in Q.irm v. lhy<M (U, that the thmrt of Session ean oidy 

order the e.nnmilmeut of an accuse.! person in cases esdusively 
triahle by it: and I cnterlain no doubt that tins was ti correct os- 
position of the law during the time that Act X of lH7i was in force. 

Act X of 18H2 did not, .so Inr as I am aware, extend tho power* 
of the npi.cllate Courts; on the contrary, it curtailed them hy de- 
priving those Courts of the power of enlmneing sentences. That 

power”was, hy s. 'tSU tif the Criminal Proeeduro Code now in finee, 
eoufcrrwl, under certain restrictions, aokly U(«on the High Courts 
as (hmris of revision. Under tl»« latter sention it is laid down 
that “where the seutono® dealt with Wider this soetioii t)ii.s Ireen 
passed by a Presidency Magistrate or a Magistrate acting other- 
wise than nnder *. 84, the Court shall not intliot a greater puuish- 
nmnl for the ofFenoo the opinion of such Court, th» 

accHsed lias committed, than might have been inflieted for such 
offimee by a Presidency Magistrato or a Magistrate of the first 

yjlass.” _ 

nil the Sessions Judge referred tlm case nnder appeal to this 
Court for orders, the'sentenew eonld wot hare been inhaneed W- 
in ».*w. p. II. . iii3» p. iw. . 
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n^nro Ilian a inlal pnnishmftnt of two yoars’ rigorous imprlsonrafoit 
;umI finn-— /, f' , In iho pnnishmont that tlio Magistrate of tlie first 
fla^s was eoinp(‘loni in inflict. 

If tlin IS{'ssinns fludgc was eompi'icnt io order (lie cominitmont 
in fhc pmsioit caH(% lu* could do so onli" itiulcr cl {h\ s. 423 of 
Avi X of 1882* If ho is cnipoworotl by that section to oiahn* the 
caMniniliiH'nt, the result of tho lunomlniont of ilu^ Criminal Fro* 
CcHltiro Corh‘ is that» whilst the Court of Bession is* hy Act X of 
1882, deprived of the powt^r of orihancing a senienc<i of .say, ilireo 
iiiontlis'* rigorous imprisomont nnder s* 325 of the Ihmal Code into 
A senieneo of two years'* rigorous imprisonment and finOj it is 
iHwerfchoIass ompowerod to fwarst-th 0 Obn?lctkm under s. 325, and , 
the sentenoe of three months’ rigorons imprisonment and fine, to’ 
order a ('ommil numi untler tire same Bection, and to scnience the 
act ns(^d ft) rignretis imprisonment for seven years and to fine. 

The meaning of flie seniene,e or order Iiirn to be re-irit^d by u 
Court of emnpeitmt Jurisditdion subordinuie to stieh apptdlati 
Court or eommiltetl for trial,’’ in el (7)) b. 423 of the Criminal 
ITooednre (hale, is, in my opinion, as follows;— If in an appeal 
from a conviction, the appellate Court finds that the aemised per- 
Si)n, who was trinblo only by a Magistrate of the first edass, or 
by a Court of Sessiem, has, by an ovorsigbfe or under a luisappre- 
henniou, lieen tried, convicted and senteueed by a Magistrate of 
the second class, the appellate Court may in that oueo roverso tbo' ^ 
fouling and senience, and order tlio acansed to be re-tried by a 
Mngi^iraie of the first class, or hy the Court of Session ; and, in 
like manner, when the ajipidlant who ww triahle solely hy the 
Court of Stmsien has been tried, convicted and sentoncod by a 
Magistrate of the first .class, the Sessions Judge, in disposing of 
the appeal, il ««powared to reverse the finding and Bonionco, and 
to order that tlid^,^e 0 tsed b® oommitted for trial, 

‘ Jlcading 483, tho Orimmal* P^odcclnr^' 
Code now in force to^etlfer, f ^Iriioh that the, ^appellate' 

C«idrl ridWrcd to in ll 4^8’oim|;to' fr^m a Conviction, 
only order an rwemsed parson w’lbe eolnmitted for trial whan It 
that^ilie aomtsed is triable" iKiekiivcly by the Court of 
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ihta vii'w of iltB law, ilio of ilu^ Soi^f^ioos 

,*iro I tn>!isi4<»i% illogak nnd 1 ilioroloro, rt*vorHo ilioou 
I novoiiht*lr;iH ii^ri‘0 with, tlio i^o.^nioitH lti:it I ho Hoii» 

t<‘nro.^ tliili woro piinmnl ky lloi l)o|H.ily MiigiHlrafo woro iiiatloi|n:ito ; 

I iiI? 4 o lliiok that tJw roii¥iol.ioiv« iitMf Hootomam oonliiitiotl In tlin 
Hiwaiinia jiuiKmiiut iiro iijijimjninlo ; find I ilioroloro^ 

niiclor iho {irovirtiooH of 43 P ■ of tlni Uriiniujit Ikatroduro Ckidoi 
diroct iliiii osudi of iho four priminora '(appidtiinlH^ Im rigoronalj 
iiniiriHoiiwl for two iiiiilor tiili of tlw Indian Potial Undo, 

tlio aoiiionooa oiouiinnicing from ilto I'ili 1885 ^ tho diito of 

tlui Dopiily Ma^^ifilraioh*^ Jiidginonk 


■ ISSS, 

*iih 


CIUMINAL lUWISlONAL 


lli/ur# »S*ir thmw ■ All, Jmlkr* 

quiiH^aiPUKsi mtrmi paIh 

401 i itf lani {SUmp 4ff% n. i»? fitJiliiriti *Mi ro:rf;0»-" 

MAt Hi/ Csiiifr*)* |o#, 

A ili»l«n>r, liin'snn |trtM »Mtn pf WMiirjf Ip Io« prinliiMi ^ .1 I'nnp tlip liilirf 

mt tiitiitoo|*wl rpianoU lataio^iug in ttllii n Itii’H’O*. 

IM4 llwit iliip 4itl li«l. witHiitutp ttlpaiippo, i%il i«Mi tlir iiiraiOn^i oC i, |0f tif 

Ihp IVtoil ipto|p|p| tlii^ tillVwp *4 lUHkitotrta f* 

(I) 0tf»littgni«4HHl ; v, Jfmhi i’j|* »tii| v» ilimmm (Ifj tpliiroHl 

iih 

'I'niH WHH It cliHi' ill wliifli o«B Miltluj ii;t! «« « ci)nvu‘(.«<i) 
wtuktr H. IttSMiftho I'uual Uoda ttoil «. 61 «f Ai l I of UP 6, of 
iihututout of liti) otltJinoti of fiM|ciQ|| in untitiuit{>Otl roo(‘i{)t. 

It a{>{)t)»r(i{il limt ati an!tt«mpeii reauipt h:t<i hmnt iiit[)otii>tliui 

In th® '&h«lidar’H (Jourt, and a prosooutioii of tlm imla'f onioroii 

by th« Colbotor, Dnring tliii trial thn As-ii^intii MagiMlrato 

hunnnoiiotl MItthu Lat, and oHargod and triod Itim and mnvlntnd 

itim. Ho ftininl that Mitthu Hal bad aoooptcd tho nnstanipod 

rwwipt lutd had prumiiiod to ataoip it, and bad tbiw mtontioiiaUy 

atdtid tbo itiogitl uiiitHNtuu. 'i'bo Magiatratn aonbutsutl tbu auanattd 

to pay a fina of Hs. lU. • i 

(1> Wwatjr ««»♦««, laWt p, lOt fc fj. It,, ? »8, 

(3} Wwd%|{i>tt% ^S84, f. 3?, 
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In roporting the ease to the High Court for orders^ tlie 
Sessions Judge observed as follows : 

Jimprei^s V. lanki ( 1 ) and Empresn v, Bhairon ( 2 ) ware cited ; 
hut ho (Assistant Magistrate) was of opinion that these cases had 
been overruled by tine reiHUit docdsiou in JUinpress v, Bahadur 
8ia(jh t^3). As each of the Allaluil>{id cases was the ruling of one 
JudgOj he was at liberty to follow either 5 but tlie cases do not 
conilict with each other or the Ihnnbay ruling. There it was 
held that inercdy taking an unstainptHl receipt was no offence. In 
casOj the Magistrate found that a bond had been oxcctitod 
on plain paper owing to the obligee^i consent to take it. The 
Judge, in referring the case, said there was no evidence whatever 
of this, and the conviction was quashed* In the Iasi case, thO^ 
abettor convicted was a inoney-lendBr, who got a debtor to sign 
an unsianipcd acdvnowh'tlgnimdu Here the abetment is that the 
payer tOi)k the receipt and promised to statnp it. Tliere ivS evidence 
of this. It Hccins a very strained inier|)retaiio!it of the law to Bay 
that this is abetment I and it would he just as reasonable to say 
a payer of inotmy initmiionally aids tlie making of an unsiamped 
receipt by inking it witlumt any [H’omise to stamp it. The con- 
viction should bo quashed, 1 Btdvuiit t anyhow it is bad, as the 
proHccnlion was not sanctioned by ibe Collector^’ 

FrniEEAM, 0, J.---1 am of opinion that the accused, Mitthu Lai, 
has not been guilty of the offence of abetment as defined Iiy s. 107^ 
of the Indian Penal Omle. The facts, as proved, are that tho 
accusod paid a anm of money to a creditor, and that when the 
money %vas paid and he was to r»»eoive a receipt, the creditor said 
that ho could not give a stanquHl one As ho hud no stamp. Upon 
this the aocniod accepted a roc'oipt with.out a stamp, and promised 
himself to affix one. Open those facta it is clear that iho accused 
did not aid the offono© by any act, because ho did nothing ; and 
the only (piestion is, whether ho llh^gairy omiiicd to do anything 
wliicli he was bound by l%w to do# As far ns I can see, lie did 
ill tbttt he could do; ha.gskod for^^'stamped raooipt,and,oii being 
inforrthid that it was impossiW© k glvi^'hi^, on©, ai the •creditor 
had no stamp, ho took the mlf 
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CD L L, 7 Birtii. «2 (2) tVenWy Not™, 1 884, p. 37. 

(8) \V«ekly Noten, 1885, i>. 80. 
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receipt wiilinni tln^ Hijuup. Tlui ileeiHian of* P^nnlhurHi, »T., in iho 
vtw nf c I ili' not in poinL In lliai aim iho a<*know- 

lodf.jinonf. w.H« wniton in llin iimnisoiPji own book mn! at lii'^ ro([iio8i, 
Tho proMt'iu iaiHo in milly oovorinHf by ilio olbof onm^ntnlotL Tlio 
coll viof ion inul sicntonco %m lliitbii fjal iim mi n^ido* The iinc to 
hi^ rcfiinibHl if piiiiJ. 

Conviction 

APPELLATE CIVIL, 

ilfUff Sif IL. Vtmu.r Ptihtfitm^ fCt.Chivf Jmfkv^ *tnd Mv^Judki SMhjkt 

EULSilMA IIXM (Vi,Ms^um)v. nulUNL iniA8Al) ano AMtitiiiOi 

ldrm>.-:-(U > i oi»l fi>f jh*-;} •tfpiu'iimniw vtihvrd lo uppe^t ufhlif h iI#| 

Lli‘i7 IV<«*r*lwrr i tit i'o ml tiniilv 

0imi ikiimhff iw#, JtJf. m, 10% Hi?» r»io. mu c«}. 

k iiliilatlif wloi tiiiil l»«‘40M»r<|ii3r«»<b ninter n till pflbi' Olfll Loicoifttro L<nir« 
III ni'iwai in Twirl it|«m t% Ony |ii Hfoanr. >Ohl « I 111, 

ffiil Willi i IP'i» I0i« Willi M'm liiswjiww’A./ Ito linai ii|*|4ir‘l lo ilw To*ot^ iiiplrr «« 
IIKI for ftti iiolor Ufnvl tho 4l*unt«.?450 l«» 0 . Iih vvjH roJftOftal, ILi 

tiirfint|io«i |tirLtrr4 loi «t|nnu0 ft'«on ihtMip.orio ilinmiwfiiifig ffui *niii, ?iijili»r ilwi 
li'iMr'vipoaw oi >*' U io» 

if, id OrO tl»«» {OiibJiJi ivrtw ai.ii oalitli|4 io»in Oio 4i«*iia4.!»|n|| 

tlio Miili, !Oul flint MiO)- H’lio’ily Ai'iiw Ly wny of nti nn|«»4l mitirr g, fiiin yf 
llin Vmlv from flw or4or f»4*n‘j|»iic tlm ii|niijinulou Ih ilw ilUmkiitl mUh\ 
lutMoiiih {•*) ryfioiwt lo. 

'I'lw fiUUH ol' llii.t «ni!4,> nrc •4()iru^it^ntty Hliit-odl In f.h« jittiffnjtnit of 
yiiHi;*iii, *1. 

Miin.-lii Sidti /iiiw, litr llin 

Mi't C. //• llili uui! Mr, C?. f, S/iftiUMf for Itio 

BrnAiuitT, .1. — 'riu> ciircnnwlanurn n(‘ thi(, wiHn u|ijifiir h> Ut 
thostj;— Tho |(!iiinlitt iimliiutmt n anit tn Hm Omrt nf tim Htilnir- 
dlnate Jml^o of A*ani};arh,«m Iho 5l4tli ifmid, IJIHI, ajjiunat. tho 
iiofi'iuiatita, for e«tnl»lii*hnn!nt of hia rijjht to rertnin |ir«iprfty which 
hii he hail Hcquirnii hy pnrehaao in IHKO, niul for a 4<clar- 

siton ihut anoh jit<i(>i!t ty o'lia iiut liahfo to Iw aokl in cxocntioii of 
tho ticerco olttitiiii il iiy (ii« ilofoinlaiil {Johind fmaiul «« ilm 

^ 

• I'lr.l AriiMl Nn i'i 111 l^»S, from it a«erM of U. J. NiulmUn, K»«|,, Di.trtot 

Ii4g# ut b# ililtii tli« 4tit littwiiiliar, lll4» 

to Wrakly SotM, IMS, 9. 90. <*!3) I. U It, i A!!. :iS7. 
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lS83j against the vendors of such property io the phun™ 
liir. rh<^ suit,, which was oii^inally iimtituted in the Sulxirtlinati^ 
(yoju’t, was reinovcd to the file of th<3 Judoo of A Zuniga, rh 
for trial ; and on iho 15th Novembor^ 1884, afttn* s< doling tlm 
issu(‘s, iho Jiulgo tnaiio aui order, ])rofesBedly nmlor s. (>(> of iho 
Code, for th<^ aiienihuuHi of the plaintiff in person at an adjourned 
hearing <!n tins 4th Deeeinher following, with certain doeunnodH 
h(^ (‘onsidtn’od niattudal for the deelHion of the suhjetdnnatiiU’s in 
dispute between iho partii'S* On this !ast.*mentioned date the ease 
was ealhal <ni before i-lie dudge, ami he proeetahHl to dispose of it 
in u manner to winch I will presently advert* It a|>f)ea,rs, how- 
ever, that prior to tins the plaintiff had praferred tin appeal to this 
Court against tlie order of tha Judge of the 15th November, 1884, 
alre*ady numi toned, aitd that a|)neal was heard by Oldfield and 
^hdunood, dd',, who set it aside on the 27ili January, <885 (1), 
The durlge, however, had lueanwliile dismissed ihe suit for want 
of pnKStH‘uti(m, on ihe ground that the plaitdilF had iailed to obey 
his <jrd(n‘ of ilut 15th November, 1884 ; uml flus {h'cision of his 
professes io have been ptissed under m» 107 and ldi> of the Procev*. 
dure Cot!o» B* l*hi had notlnng really to do with the matter ; and 
this was poinhsl orH by Miihmood, Jo iu hii ileoision above refer- 
retl to ; and 1 think we must now taka it that tln^ suit wm dis- 
tnissed for non-appoaranoa of the plaintiH, under s, 107 of iho 
CiHle, It is provided in that swtion that if a fdaintiff or defend- 
ant, who has been ortlered to appear in per ion under the provisioni 
of s, ih? or s* dmxH not appear in person or show sufficient 
cause' to ihe satisfaction of the Court for failing so to appear, ho 
shall la^ subject to all the provisions of the foregoing seotions 
applicable to plaintiffs uml defendants, respectively, who do 
not apjM'iiL The order dismissing the suit in this e4iso has, 
therefore, the same effect as if it had been passial under s. 102 
of tlu' Code, and the plaintiff's remedy in such casf's is indicated 
by KKI of the Ooda« The plaintilf was well aware #of these 
|irovisions, fiir he did apply to the Judge of Azamgarh, under 
i. ICIS of ibti Ciule read with i. 107, for an order to set the 
aside, The Judge rofusid that iipplicaiion, on groumlH 
wlibh are not iHifurc us, and with which wo are not conacnunl 
(I) Weekly Katc%' IS85| p, Ita. 
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in IluV appeal ; liiil if, rloar ihaf; ilir> plaiiUiff liav<% and 

on*^Id L> have\ apprsdiiii In a^'.iin.'^i ihi.^ la^t ortic'r of thn dntl^n^ 
ta'lusiaix a.^iiin thn viinlnf h. SHH, nL (H), Thia !u^ 

him nnt donr» : nn ilin nnntmry, Itn hm |tr<*inrr«*d a Urst upp<^al 
tm from » iltao'oo of ilin 4ih Dootmilitiri wliicilL in my ojiiiiion, lio 
was md imlitlod to iUk 


It has boon lodtt hya Full Uonoh of this (jonri in tho oaso of 
Lai Shiy/i V. Knnjfm (l)ihaf a dofondanf; agiiinst whom a doortsi 
hiis boon passod fj* pnHM oannot iipjioal from snoh doo.roo tindor 
tho ^lonorid pfovisi<ms of s* 54ih hitl. nnisti luJopt llio. ronKnly pro- 
virltn! in s* li)8 of iho Onlo* 


For ntiahvq'oirs riTisoris to l.lor^o ijiron iiy fhr» majority of Iho 
Full fhmoli in Ihiii oasm f hold tinii tlm plaintiff is not fmliihnl to 
^ ^ appoiil from llu^ doorim of tlm4th DiKHimhor, !HH4» Ho v«iry pro- 

porly iipjdiod^ nndor llhl-107, l;o sot iisido tho orilor nf disiiiissiii, 
and lio iw I tuivo Inifuro ohsorvod^to havo appoalmi to its, 

iliidor ft. 5HH, oh (BK tpi^Hiusi flu' ordor rofusiipi^ fliiii, itpjilioittiotii 
I may horn romark that f ho proprioty of fids form of prooiHltirci 
is widl ilhistraiod iy ihm oiiso, Had iho plaintilf followod it, all 
tlmt wo should havi' had tiMhuddo in his apjt ’ ti froio f ho malor 
rofusinK to rotnsiaio would liavo tioon m to tho suHiidiiimy or 
oiliorwiso of iho grcwmb imnlo mit by him ftn* having iho dis- 
niisifd sot iwtdo. As il is, wo itro jo4kmt tindor tho giiimi of an 
appoat from dt»oroo to doform'mn not mdv lint t fpft*siion Inti tlm 
luorils of tlio oiiHo, wldoh havo, in faotj tioviw hoon invosligntoi! or 
Iriod at all Tho roiilly rntoisd ptiint is, wliollior tho ditdgo had 
any right to do what Im did niidiir ii, 10S4O7 of ihis dodo. Foik 
iiigtlniit hii ardor of tho ISiti NoTOinbor, for dofault in ohodionoii 
' , , ^ to wliitdi Ini iiiiiflo Itii atilmcajuciiii ordtumif tho 4llt Dooiniihfir, 
wai Hit iiidii by tlii« Ootirt, it follows m ii iiooossary ooiHfiqmmnfi 
that hud a proptr appoii! from hii ordor of rofnwil to wit iwido tliii 
dism!ssitl,^of tlifi anil Imhiii matin to tliia fJoiiri, ii imwt liiivo fiiincjnnd- 
idi with tliii rostdt that tho oiwo w«mht Imvo thou hoMi r^filtinnl on 
Mi iliiiniil triod in Iho nrdiniiry iwuiimr* Thifi k jirniiwoty what, 
ill my opinion, tho fiiw inifu$d*iti| iim{ not lliiil tlio inuiior ilionld 
eo»i up ia tlm inaoiivniiimit form of ati apjiiml fhiin ii d#mw. Jn 
CH l*l.i.,4All,IS7. 
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tins view the appeal , imiat be, aud herebj is, dismissed with 
costs* 

Pktiikuam'j, CI concur in the order proposed by my 

brother 6trainjhL 

ApjMal disumied* 

lit'forc Sir Ip. (.tamer Prthtrnm^ Chkf J^hs fir and 4/r. Justice TyrrdL 
lh;iK UIM'ALaYA bank; LL\U:1’KD, {Ih.Mmnviy) tK Tim !SiAt.LA BAISK, lAMIT- 

ANi> AT^errmu ( Dkkkndamt). 

Jh tjhfcrfd and nnrrtjisitrai under rrtjhtfrrd deed rampriintf 

with hatdrr v/xitrirr an priar unrrpiHkrmi maHijafj^ tkn&^Ant ill af t 
{Mrghtraiian Act), s. 50# . 

TIki woihU in a» 50 oi tho lt«?giHtriifcK>a Aofe (lil of 187?) *** aot hmng a <locr©a 
ov ottkr, whothor such inux^giNteiHul dootimeofe be of the same nature an the regir 5 u 
torod Oueumcut or not;/’ numn lhaf., if u dmiro Inis been obtained to bring property 
io Side utnUn- a hy]>oUiooat ion bund, or uiubir a muney bond, and under tluvtv decieu 
theprujMUiy baa bren afiuehiab that: dt‘eree eanUuli be uustetl by a Hubbiequeuu 
yegiaiored in.-t nnuent.. 'rho m-t'liun e.amn>t; in any vniy makv^ a deeree eiVecfc a truim- 
iV.r of nnu'<’ Ibau the interest wlueb the jtnlgonvutoiebtor [HWhenned. 

//fA/ fbiit n tiiorigjige tleod rttgiMfiU'oti utidiu' Art, 11 1 of 187? wuh ent.illtni to 
piiuriiy ovi»r a de.ert'o obtaiiu'd Hnbmnpmntjy to tlni regiiHtration of Much deetl upon a 
prior nnrogiatorcd tUuni td’ tuortgtigo, Kmlmipu M v. ikmnidhat (I), Bhahi Rum 
V* Hhih imi pi}t and Mudnr ¥« Buidmrui^ulu (3), referred to# 

Tills vviiH u .Huit lirou^-Iifc by tho lliiaiiliiya Bank, Mnasoorie, to 
rocovin* n sum o( Hm. ll,43i8-7-!}, duo on u bomb dated tho 17tli 
duly, lor iO. 51, <!()(), executed by tiio dolVindant No. 1, Mra. E. 
McMulku). By this bond, cortain land situate in Salulranpur and 
a dwellin^^-lumao lliertHm of value exceeding Ra. 100 were hypo- 
theealed to the plaintilia. The bond was duly registered ou tho 
loth August, 1883. The del'endant No. 1 did not appear to 
answer tho suit. Tho didemlauts No. 2 wore tho Bimla Bunk Cor- 
poration, Limitod, who hold a houd for Ra, 10,000, dated tho 3()lh 
dune, 1881, iu which the delbndant No. 1 had hypothooutod to thorn, 
among other proportiea, tho aainedvvolling-houso as was Hulweiiuoutly 
mertgugud to tho pluintilfs. This bead waa e.xo(!ut.od by tdl ^he par- 
ties therou). On the 25tli July, 1881, Mrs. MoMullon herself took 
the bond for rogintratiou to the office of the Registrar at Muaaoorie, 

* firiit Appi'iil Nt>. Ill of 1885, from ft rinorM of 0. W, Wntto, Knip, Diatriot 
Jiaig# ul Hwhilfftitinir, iliilwl Ihti ewl DaoomliBr, 1884. 

fn WiiuUly tiult'-s, 1H84, It. Hid. (i) Wi'«kly Notes, 1885, p. ««. 

^ ty> 1. s*,u,U5ua. 8s. 
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in ItiH firf'Si'iH'w nin! ?H‘knowlfnl^^fHl rnmpi of 

OfinsiMf'raf’on* Twii^ ot.nnifionl«*?4 in llu?^ off-'M’l worn nmlnmnl on 
iiio han.l lunl niiijinvl by ihn Uagi^tfiir* wli » nllko^l iloo-afo I lio tdlio# 

Ai lh\-< p linl- if. w,ih dijoiovaro i tloii no rnproHonfat ivo of I ho 
t^itnln linnk wns pro-^oni m rinpiin-Hl by n, i1f> of tho Un»;istni.«^ 
titon of tbo botnl tboroforo rotortuid to Mrn. 

MoMtbhni, wiitmut tho (In il oortilicito ropnirot! by h, bOoftho Aol, 
Htot without fooont in ilio ro^j^is^tor^hook mpiiml by h. bK Tiio 
baiut wni4 pa^junl on to UuiiSiiubi Ihnk, ntui m furtlun* alojm tciwnffl^ 

It 4 rogij4t4‘Hiiou worn «nnu‘ takotu On t4io IPtb Ib‘Otnuimtb 
tlio Hiiiila ftiiik put. tlnir l>ori | in a^niiHt Hra. ^b\\Inllon iiiib 
«nio Mtiianu wlun in nxnnMltnn of a luon *y dooro«\ Iro! nttncbnni 
.HOino of till* proporty bvpofho.o-tb'.I in tin* boinb *rhf' bofoininut 
Mw. SIoMulboi ilib not, npjwnr, but fho cfniiu of ibn *^itiiia ^ 
Hunk wiifi oiiniiinitHl by Moruu, who itri*nt\ tliiii tlio pbuntillV IhuhI, 
boiiig unff»||i^foroik w*4?i not in,lntitfitt*lii in oviiboioin On llio #lri! 
Mitroly 1HH4, Iho I)i»tr«oi 4ni-lgi:i of Hiiinlmiipur liomn^it l!iooluiiii| 
bohliuijp tloii fho boinl of ibo Ihifh tlnn*s iMHl wn?* duly 
in ootuplinnof' with tho iCooi^itrntion Ani 

On tbo bif*! July, iHHt, ih«i pfi’wob atnl wih lirotp,^!ii by fbo 
liinntluyu tboik nintor tlndr boinit m ngnif^t lluMlidbiiiliint. 

Nth 0 Mri«, MoSIulbni, iiin}*|oyvnnoif i»i' fin *hdo Hoioirod by linit 
inf^irninoiit, mid »?« lo^nifijO ibo Sindn Buik ihiit, t!ioy !nid trikmi 
po.HftOH'^itni of flio nnolo,p^.O |o.a*!niH "h in ur utuHii itio inonili of 
Bbtu IbbI mid Hiiit iNO'dnod p-.W'ioi^ioii i iin I prnviin^ thib in do* 
fiadi of pjiyiiiont of fin* dobf ibio to ilnon, with intoroMt mt 1 oo.-tt?*, 
tlio ^idil |irtniii«oH iidgbilm nalii uml tliii proiiondu of llio nolo uppliod 
to iiiob puynionb Tlifi ilafnndiinti No, ‘i lippoiiriHl iiui! ooiiltwinil 
til© «nit| tm ilio ground tlmt undor iboir di»otl of tbo dniiiy 
liSli nail ttin iboroo lliomw of ilni Srd .Miindy tlioy bo|»I a 

lion mt tliii priifiorly whioli mm oittillod to pri«*riiy ovor ilnit 
hohi by tho jiliiintifFi* In roply to ibi^ it %mn iirgiiod 

on bidiidf of ibo pliiiiiiiffk Unti iiw boinl of ilio duili Jitin^ IHUl wiw 
ml flitly rogi4orod» und wiin iborofof»i not iidifiti«4ili!o in inidoiioo. 


Tlio iJiMlriut diidgoj rioitHiriiiing llto groniidi of lii« d^tri^imi in 
tlifi imi^o of llni iSiiiilii lliiiik % SloMtillon iind llormi, lodd tliui tlio 
bofiil of tlin Nimll Bank mm iuly rngk^tm^ and liioroforo adiiii?^. 
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Siblo in evidence. Ha was of opinion tliat tho prooeodiugs before 
tile Registrar at Mussoorie on tho 25th July, 1881, amounted to 
What he described as “ inchoate, though not actually ooinplotod, 
registration,” and, in reference to his former judgment, ho observed: 
—“I hold then, and I liold still, that tho bond was, to all intents and 
purposes, registered ; that publicity had been given to it by Mrs* 
McMullen, the party most interested, inasmuch as she would have 
to pay the money, herself coming forward to register it, mid I may 
ndd hero that although it was not finally entered in tho register, 
yet any person Coming to search tho registers to see if there was 
any lien on the property, conld at once have ascertained from the 
clerk What proceedings, short only of actual and final registration, 
had taken place in the matter.’* The learned Judge passed a decree 
in the following terms:— “I decree now for tho plaintiff in full 
against Mrs. McMullen for a sum of Rs. 3,428-7-3 with costs and 
future interest at 6 per cent, per annum, ca* parig, and .against the 
house hypothecated, after tlio claim of tho Simla Bank on its decree 
shall haVo boon satisfied. Tho costs of tho Simla Bank are payable} 
by tho plaintiff Bank to tho o.xtont of throe-fourths. In all other 
tespoots the claim against tho Simla Bank is dismissed.” 

Tho plaintiff's appealed to tho Iligh Court. 

Mr. C. /jt. llilL for the appellants, contendod that tho District 
Judge Was wrong ih holding that the bond hold by the roapondonta 
bad boon duly registered ib conformity with the provksions of tho 
Registration Act. It was obvious that a doonmont must bo either 
V('gi8ter(,Hl or unregistered, and thoro could bo no intoriuodiato 
position, ailch as tho Judge termed •‘‘inchoate” or “imporfeot” 
t-egisttatioh. Undor tho Registration Act, what constituted rogis* 
tration was the etttry in tho register-book required by s. 60, and, 
tis no such ontty had been made in respect of tho defendants’ 
bond, it must be taken to be unregistered, and thoroforo, luuler 
s. 40, to bo inadmissible in evidence. Under a. 50, tho jdaintiffs’ 
bond of llu) 17 til July, 1883, having been duly rogistorod, was 
outitlod to priority ovof every Unregistefed document relating to 
tho same pro|)(‘rty. 

Mr. A. Strachr;/, for the rospondonfcs, admitted that ilio finding 
of tho District Judge as to tho registration of the bond of tho JUtU 
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Juno, 1881, could not bo sastaiuod. Tlin nwpondoni^’ ililo moat 
now, liowovor, bo roffucdcd ns dorivoil iVoin ilu^ ilooroo ol’ iho 3rd 
Miiivli, into wliit’b their bond hiid inor/'od, niid not tVom tlio 

bond ilMi'lt’, Tlio toriiDi of f. bit oxproSHly oxi’bidod iVuin il « 'ii'iviw 
qn('nlion.4 *>1 jn-iority lujUvoon roj»i.Htnred dooumi'nt.s and tiorrooyt 
nr ovdora. 'llm docroo roqnirod no roiii.stnUiun, and, not liaviiio 
boon m't aaido hy iipjml er ntlwrwiac, must, so Ions' as il. oxistoil, 
havtudl tlio iiu'iilonU and otfocta whioli tho law attuohod lo tbe 
orcos. Pimtiwd Lai v. Khmkul dai (1) was a diroot iuii iiorily ; idso 
Baijmth v. iathmm Das (‘i). Kanluvi/a, ImI v. Dansidhap (3), and 
Shahi Itiiin v. Ld (1) worn distntj'nislwblo, boioj!' o.asos <)f 

o.oin|iotin;' slooroo.s, and in^l. itl!i'oii!i'i: si ijnosiion of prisiriiy bclwoon 
fo|Aistorrd tiucimnnt.s and docroo.s sdnssinod upon nnrt’ui'lorod 
doctnucnbi. 

Mr. C. //. Hill was nofi called oa to reply. 

Prtiisram, 0.— T am of opinion that thi.s appeal inn.st bo allow- 
fd, and ihiit judgment must b<» given in favour nf ilio plaitiUff, 
The roid cpuislion in tho tma«' is, wlioilior the (it!«’ «*ri!ui lliniiUttyji. 
ihink or iluif. of the Himhi ihink ab.ndd prevail wiili resp,.,*! to liar 
inortgagi'H t'Xi'ottli'd by tiio delendani, .Mrs. M. Mi'.\ln!l,*u. The 
facts of the cttso !iro, that on ibo dUth d<iiu' (bn deiemkiu, 

Mrs. MoMullen, inortgagoii n lionso in .''.ittaranjuir U» ilio Simla 
Bank, to socuro a sum ol'mmsoy. Tbu intn Uage ilood was novor 
registered, and ibn iimotint duu upon ll was never pjtid nil', Ot« 
ibo ntb duly, IHHd, tliti sjunu mortgagor eseentod a natrlgage- 
deod in rospeet t*f tlio sauw hoitso in Saliaranpnr in favour of tlio 
Himalaya Bank, to soouro a sum of money, and tins deed w as duly 
registered on tho lOtii Aagnst, 1883. Thoro is no linding on tho 
aubjeot, hat it ninst bo assumed for tbo purposes of this rawi that 
IhO Himalaya Bank had no knowledgo of the mitrtgage-detn! of 
the 80th dnno 1881, which, at tho time of their own dml, was 

not registorad. 

m 

Tim first tptesUoa is, what was the ennrlition of lh« titles to tho 
property in suit at the liino of tho registraliuu of tlmsoeoml mort- 
gage-deed V Tim titles linro inquestion aro titles nreati'd by two 
moftgage-deeds. Tito matter is govarmiri by a. ftO of Urn liegia- 

(!) Wtwkly liSS 9 . 18. (til I. L. It.. 1 All. 

(8) Waekly (4) Wtatklj' N«Uw, u»i, |t. tW. 
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traiion Acfcj wliioh is in the following terms : — Every document 
of the kinds ' mentioned in clauses (a), (b), (c), and (d) of s, 17, 
and clauses (a) and {h) ofs. 18’’ — wliicli includes the mortgage 
deeds before us — sluillj if duly registeredj take effect, as against 
the property eotnpriscMl therein, against every unregistered docu- 
ment relating to ilie same property,” It is only necessary to read 
the section to see what was the condition of tlio titles possessed by 
the two Banks at tlie lime when the second mortgage-deed was 
registered. The registered deed of the Himalaya Bank was, by 
8* 50, given pxdority over the unregistered deed of the Simla Bank; 
BO that at that time the Himalaya Bank, by virtue of their regis- 
tered deed and rfie terms of the statute^ was in the position of a 
first mortgagee, and the Simla Bank was in the position of a 
second mortgagee. The only interest, therefore, which Mrs. Mc- 
Mullen or the Simla Bank laid in the property was what would 
reminn after the debt of the Himalaya Bank had bc3en satisfied* 
That was the condition of tlu3 titles in August, 1883. Upon this 
state of things, tho Bimla Bank took proceedingvS against Mrs. 
McMullen — to which the Himalaya Bank was not made party— -to 
realise their security, and obtained a daereo. Now, at the time 
when that decree was passed, the interest which Mrs. McMullen 
had was subject to the Himalaya Bank’s mortgage. So that the 
Himalaya Bank held a first charge on the property, and the Simla 
Bank held a decree for money afainst Mrs. McMullen, and against 
any interest winch remained in her after the first charge had been 
paid off. That was the effect of the deorae. Than the present suit 
was brought by the Himalaya Batik, and the question raised by it 
is, whether the plaintiffvS arc cniii.lcd to liave the property sold to 
satisfy their mortgage, or whether their mortgage is subjedt to tho 
decree held by the Simla Bank, 

1 am of opinion that tho deeroo of the Simla Bank only affected 
what was loft of tlio property ufttw Batisfaciiou of' the mortgage 
of the Himalaya Bank, and that the Himalaya, Bank is therefore 
entitled to have tho property sold. 
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The authoritios on the subject appear to bo somewhat at vari- 
nnoo with each other. The diffloulty arises from iJio words in 
8, 60 of the Bogistratiou Act immediately follawiug ihoao J have 
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already quoted, — *• not heine; a deen^n or order, wlit-thi'r Htteli 
nnri'qisi('re<| d.iemnen), Iw of llu) siniio nafnro aa tho rej^iatonul 
doeimunii. t»r not/’ Thi«, in my t>j>inion, mo(in« (hat if a diairoo 
h.'H hei't\ olifainod to hrinfj propnrty (o salo under a hypothoeatiou 
bond, tmder « inoiwy bond, and imdnr that doorou the projondy 
luw horn jittaohod, llmt deoroo tiannot ho oustod liy n sulmeipmnt 
rop'iatered mslruinont. I do not think that tho sotdion oau in any 
way mako a dooroo eHoot a transfer of morn than tho inlorost 
which tho jndgmont'dohtoc possossod. Such an iutorprotation 
would load to manifosl injiistioe^ and woidd defeat tho vary ohjoct 
avith which the r<'"istra( km law was cnactwi — Immt^iy, that publicly 
ro^isten'd dorumentrt f<lumld have cflecf as aj'iiiust dooumenta not 
rc^jisicred. To j^ivn priority to a decroo oht:u'ued nj^ninHl a luort* 
gngor behiiui tho mortgagee’s back would bo to dol’oat tliis ohjoot. 



I ahouhl Imvo thought It necessary to rofor the detorminktion 
of this esse to tho Full Bench were it not that my hrothor Tyrrell 
nnu'urs tn tho opinion which I have just oxpresaed. It appears 
from the judgment in Kiinhmtfa ImI v. Itttmldfmr {\) that my. 
• lirolher Hlrniglit is now of (ho ffanio opinion. Again, in tho case ' 
of Bliitli Hum y, Bfiih Ltd <2), Mr. Justice thdfleld and Mr. Jnstieo 
IMnhmood expressed tho same view in the lollowing words j— 

“ Thnrtt is no douht in my mind that ifie ri*gislered hcind of tho 
plaintiff takes efleet, as regards the property tsomprised In it, 
against the defendant's unregistered houd under a, SO. This gives 
priority to tho iiieuudtrauee oreniod hy it over (ho iumiiuhraURo 
created hy the defendant’s houd ; and this priority is not allootsvl 
by tho snhsoipiont decrees obtained on the honds, whioli only givo 
effect to the respentire rights under tha honds.” This prcudsoly 
expresses the view which I take in tho pre.snnt caso ; and tho same 
? ftai been kken by the Madras High Court iri Mmlat v. <SdW 

lamjah (8). 

We therefore bate the oonenrrent opinions of Mr, Jnstico 
Oldfiehl, 5!r, Juslieo Mnhmood, Mr. Justice Htralght, Mr. Justfen 
Tyrrell, tho hladnis High Ootwt am! myself, that this Is tho correct 
wslraclion of tlw torms of s. 5t) of tha Hegislratiou Aot j ami 
Bttdor those airoamstauoos I have thought it right to doltfor Judg- 
(1) »««Mf lotsf, 1st. (SJ Weekly Moles, im, p. VX 



VO!., ?rn.j 


29 


AtfiVnABAO SEEIF.S, 

ment. in tho easo now* The appeal is allowed with aosfs, and the 
plaintiffs declared entitled to judgmentj that this mortgage bo 
reali^led as a first ohirgc against the mortgaged property, 

ftaaELLj J* — 'I am of tho same opiiiionj and, having given 
careful consideration to tho terms of s, 50 of the Registration Act 
of 1877, I accept tho interpretation placed on the words not 
being a decree or order*’ by the learned Chief Justice, 

Appml allowed^ 


, ikfora S^y TV. Comer JCt, Chief Jmtk% and Mr* Justice T^rreiL^, 

. mnA gimk .^nd O^waa 5Pi,*anS;m) o. KOKALE SINGH akb oihbes 
'***,* •’'■•‘'I'' pwrai&Binmj * 

Prc'-emption’-^ WoJih-ui-arz-^JRi^/y of pre-emptor to stand in the position 
* of the purchaser » 

k co-sharor of a village Bold part of his RliarG to a strargor* This Bale was 
. sahjucl. to a rifjfht of pre-emption created by the wajib^-uyarz in favour of tlvo 
partners of the viMulor, Only a part of tlio purohaHO-money was paid in caah» it 
Imlng^agroed that tho balance should remain on crotllti and ho secured by two 
deeds in which tho property was hypothacatod by the purchaser to the vendor, 

/ ^ Ihld^\'h0kt ft could not lie said that the partners of the vendor had not only 
^ but alao.the rig-l^it^o he put in the same position with 

rt‘f(5renc(* to all the peculiar incidents of the payment of the purchase-money as 
that arrjuiged between the vendor,and the purchaser. 

This was a suit for pre-emption based on the wajib'-td-arz of a 
village named Pachnan* Tho clause of the wajib-nl-arz relating to 
pre-emption was in the following terms Up to this time, no 
cuso of pre-emption has over occurred. The practice, however, 
in tho neighbourhood has boon that when any co-sharer desires to 
sell his property, he sells first to the nearest partner, after him to 
the partner in the thoh^ then to tho partner in the village ; failing 
all those, to a stranger* We also accept this practice,” The 
plaiutitts, Nihal Singh and fi.ve other persons, alleged that they 
wore co-sharers in the village with the defendant Girind Singh ; 
that, on tho 3rd February, 1883, Girind Singh sold a five annas 
share out of his ten annas share in the village to tho defendants 
Kokalo Singh and Muhabbat Singh, who were total strangers 
and inhabitants of a difForent mauasa,” foi^ a sum of Rs* 10,000, of 

• Blrst Appeal No. -15 of 1885, from a decree of Maul vl Farld-ud-dm Ahtnad» 
gubordluatc J udgo of Oawaporc, dated the X5th Beptombor, ISS^i 
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wluch i\i)Oi) \xvm paid in na*«h| and, in n»sp(H'i. (d’ tlu^ halnnc(\, 
a two annan «!x pinn aharo «>f ilia prnptniy wan inoripa^nd tn Iho 
vrnalor ]>y ilni vntidtH’^ ; that, tlm antn of 15, (Hd) was falsody 

onlnrnd'in till! ?«a!iMlnnt,i aa tlio ennsidnriiiinn for fho nUo ; and thal 
in t>rdor to driVatid tho p!ainlillH| tho dnfondants (»xoctth»d atul 
ro^iHtariHl a falsa and oollnsivo mort||a^ni flood in roHpooi of ilio 
roinaininij two annas six pios alvaro, for !is, 5dHI0* Tho f'lofoiiflanis 
plianlod in roply tliafc tlici ton annas ahsm of illrinil Bin^h oonsll- 
tutad a niiiliiit distinct and wrpiirafe from that, omislitoloil liy thfi 
plaintifiV sltaro in tho villa^iH and tfiat tlui pliUnlitls wtirn llwro- 
loro not ontitlfn! to pro-omption nndor tho forms of i\m majib^ul* 

,* that iho plninfills lintl rofnsfnl to ptiroltaso tho property in 
dispnio; and tliai llio oonsidorarioii for iho snlo was oornanly 
atatiid in tho salo^dsHsI iis lls. irid'ttHt, otil of whiidi lls* laad 
Imi^n paid In oaah ami tliw Im'lanoo soonrod liy two morlgtigo-dciiidg 
far Hi. 4,000 and Its* 5/100' rtispeetivaly* 

if:. 

T!w Court of firit iiistanaa CBntmrdinato Jttdgo of Ciiwnporol 
dooraod ilte oiiiini for pro^oniption, lint fonnd that iho trim oonif** 
dorafiiiii for tho sah^ wm lb. 15^^01) m statfst in ilin siiliMlimd, and 
fhai tlm {dainiillV .nllo)*ation llnii l!m mortgagn-dia'd On* Ib* 5,000 
S¥tti fftlso and oollnsivp Innl not liinm snlistanli.dini by llm cnddotico# 
Tim Court tluirofbro passail t!m followin*^ dta^roo :’««*** ll Is orckrod 
tliat llio pklnliffs^ cl dm for ps»H.s?*4sion «if ilm propnrty m dkfmtO' 
bo flaowab Tim pkimilb sinmid. dopinii in lliis Coiirtlli. 15|IH](I| ’ 
fii!f sfilo^iiimsidanifimi, wiildn Iwimty days rroiii ilm tliUo ihii 
dfic'iision limiiiU'S liiiiib An- ilio jilainyits ibmiial ibn oorri'oimwi 
of tim »k<mti«diiriitfofi| ami llto d^furnktib tbniod tlw pbdntiliV , 
riglil of pro^omptlfini oaali parly will Imiir iii own imsis. If tbn 
pkiiillflii fiiil tci pay tlto aalioofuiiidorsiioti witldn llm appobiliHl 
llitlr-ittit ihall alami disiniasod, ami tlm cihH of llm didbinliiiiiH, 
witli iiitffiftl timrooii at oiglit auima por tmti pur mimsimt, will im 
idifirgml to 

H - 

I'VtuM Uim (Icoroft llio jiiuuHifT. nppoftlwd to tlw (lioirt. 
It wft« e»nt»*iiilftl ttn (lioir liulmU ji) Hint lliotJowrtoj’flr.i 
'WM wrong in lipWing llmt tlt» oonnidtirtiUon fof tho »«!« wai tlio 
itjiMnint stated in the stilo-cla'd, and fli) that ** tho apiHilJante, 
|iro*«teptotet «r» Jw iottiosame position 
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as tho vendees. The lower Court’s decree, directing possession to 
bo given to the appellants on payment of full consideration, is 

erroneous.^^ KoKALhi 

^ Pandifc JSfand Lal^ for tlio a])pollaiits* yl^ou. 

Mr. 2’. Conlan and IMunshi Kashi Prasad, for the respondents. 1 ,^ 

' Fei’HBKAM, 0. J.— I lliink that this appeal must he dismissed ,,f 

and the deoision of tho Court below ailirmed. Tho suit is to ou- 

fin-ce a right of pre-emption. Tim plaintiffs and tlm vendor are 
co-sharers. The co-sharers who aro defendants in the suit sold 
to the other defendants, who are strangers, tho amount of consi- ^ 

deration being Rs. 15 , 000 . They made a bargain with the defen- ..■j. , . 

^ dants-vendors that a portion of the purchase-money should remain . 

^ on credit. The plaintiffs obtained a decree. They are the appel- 

lants before the Court, and they urge that they must have the ' ' 

same credit in respect of payment of tho pin chase-money as tha 
•arranged between tho vendors and tho vendecs-dofend^ants. 1 do 
' not think that is tho meaning of tho loajib-uUrz. Tim stranger 

■ ’and the vendors made some patlicular bargain regarding the pay- 

« meat of the purohaso-money, with whioh the pre-empting plaintiffs 
Pt '}!ad nothing to do. I do not think it possible to say that the 

■ piuiutifls have not only tlm right of pre-emption, but also the right 

If > 1 1<> 1"^^ position, with referenoo to all the peculiar in- 

P^^^dSonts of tho payment of the purchaao-money, as that arranged 

by the vendors and the vendees. The decision of tho lower Court la 

affimod, and this appeal is dismissed with costs, except that am 

. < jiliiintiffs aro to be allowed twenty-ono days to deposit tho pur- 
chaso-monoy, reckoning from the day on which tho dooroo of this 
•Court reaches the lower Court. 

TykKBLL, concur. Appeal dismissed. 

Se/ore Sir W. Comer Pe(hfxm, JKt., Chief Jusiice, and Mr. Jusliee OUfielii. 

WAJII) ALI SIIAH (Dstssnas*) v. DIASAT-UL-LAH BKQ (PuiffWr»)» NormaherM 
mu for dechration tfiatpropeHy it wahf-Aet XX oj 186^ W. 1B,18-CM 

^ Procedure Code, t.BSP-^et I of W7(Sp<it>i/‘o.,Uelk/ Act) 1.4% 

A MaUainmaJau brought a suit agaii.it a parion in posHosaiou of corKua 
proporty.lor a declaration t hat the property .was woif. Ho at.t uot a H ogo bi.u- 

tint AbomI nT 48 of 1835, from a decree of Natk Sakai, Sub* 

ordinate Judge of tiorakkpur, dated tke IStk January, 1886, 
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fit'*lf lA lo itiiicifft.^tc;»,l Iji ftii' .furthi^r fir than m a MiiliJiin- 

nnulfUK Hn fHatrh tvA hiN vmm* nf anth'iti timl thn (hif'iulunt ha<i, in a tujiiinr Milt 
h«'itvr<’n thr nninn |>artir?i, IlhnI ii wriitntj iifttmnrnt in AVhinli InMhnhtnl tlifVfc 
l^rnpiniy nnw in ^|tJr^i^n^n smn 

iidJihid^ nnk»^^ li ^ntikl Im ih«wii that tho snH waa inaliiialnahU' rwiwi 
atilt til nry iir^visiont ii nnylil iwt l,w iiialntiiinml* 

lidit thiifi m n«i |inpitil«n|nii Ita4 Iwnii giwn tn. tlin ithilnfifT lti 

brittle thn milt, it waA iwt timittlaittiiblii itniltr Ant Xt ttf imitl, or mnlor f<* KIU 
of tlio Civil I^roomloro ifniin* 

HM that tlio «ttlt WM ttofc ttmltttfilnabltt itiokr tlio |irovl«kitt« of a. 4*i of * 
MMl of mi 0iwmth Eoliof Am* 

Ifriil, thoroLiro, that tho attifc Vfm not malttttiltitiblo. 

fiirtlior» tlttit-i tint rrlinf nontianiilafrtt hy n, -It! nf tlio ^pnnlflo lliilitf 
,Ant !m‘nK aUviiyn u ttiattrr nf thn fknirt.‘i« Aii^n'iihoi, an«l lnn»«n»iinh ii« llir nvitiniioi,,^ 
a^hlurtHl l«y Cm rlaltilill hioHolf tilwivnA. flnit tioMh’tViHiaiit wan o.i4fif|i' iim pro*. 
|wrt| for rlmrlliihli' porpom^pt, It woiilri ttol bo profirf to iittiko tho ilroljiriiliiiii 
|ii‘iiytHt for by tho pifilntllL ovnii if llio full worn ttiaittfaiiiiihlf* 

TftE ilofi'inlnnt, Wiijiil A!i Bhah, wa^ in piiMoiisioii n( ctortaiii 
|mijwty niiniitn in tlip oily of Clomkhittir, iiiol ffiinwliiig of iin 
iitiiitnlmnL n nicimjm\ iint! an f ti tKHC tli«^ |i!iilfilif}, Dmiiat- 

ul»lttli tlogi ln*«nt^»hi a j^uii ikteftItHi hini| it|Hin tho ihiil 

i!it^ pikUHoly iHt! not fo iho doUnttittijf, tmf. wiihiiii fonlinvoti 

}iro|wrlyi of wliioh ho IumI iiiijtroporlj UNfoutnal tlio inntm^onioiiti 
anti ill ra^jwei of wliloh Im Imil iinitrojon^Iy olsfiiiiio4 iiiiiiatiaii of 
iiiiitioie ill Ilia favour from ilm rovomm (Imirt ; iiinl tlini tlio do- 
fomlatit- Imd miamami0Hl ami tvaafod tlm {imiiopty and miaapjtro- 
jirialotl !ta iiifomo. Tim jdaiiCilf aorortliiij^ly {irayml that Wajitl 
Ali Hhttli hi! finmnaa! from ihn titiitia^oiimn!. In rojdy, 

thndidhiidant filod a writitiii aiaitsmmil| datiil tlin An|rnHt| 
IHBOi in wlntili ho dtiiibcl tliiit Im wa« in {iciaaoiftion of llin jiro- 
|iorty iia niiiiiigor only tiioroofi and alio tlml iJio jirojifoly wm 
tmkf^ olaiiiitHl to hold ai jiroprititor* Uni anit wm tlianiiiaod on 
thci Sfitli Sipifitiiliif| I880| for defifinnt |aiyinont of rourt-IVo on 
iho ji'hiint Oti «|J|ma!| tlm lligfi Uotiri, on llio Hth duly, 
fiihiinWd tlm ttjtjaiitf in llio following foriiii Tlio ilofiohiiiiy 
Util having tanm nnido n|iai nrdmhnl, tlm aji|inii! m airiifk oil.** 

Tim |iroiniit iiiit waa hrntiglit liy ihti mitnti jihiliitifr Iho 

lain© dtifiiiiiiiitit for a doolamtitm thai tlio jirojinriy in tjin^atiou 
m%n 'imkf* Ho iiliiin^ to l» iitttir»toti iit ilm |iroiittriy m ii Mtm 
liiiiinmdiii|iia4iiiteii^ittUbl at tlio inoatino nmJ iaklj«ih| 
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and in the good rosalting from the imamhara ; and stated as the 
caiiao of action the denial by the defendant, in his written state- 
ment in the former suit, that the property was of the character 
alleged by the plaintiff. In reply, the. defendant raised contentions 
substantially the same as those which were put forward on his 
behalf in the former suit. 

The Court of first instance (Subordinate Judge of Gorakhpur) 

^ decreed the claim. On appeal by the defendant to the High Court, 
it was contended on his behalf, inter alia, that the suit was not 
maintainable, 

. Mr. T. Conlan, Munshi Sanuman Fraaad and Sheikh MMi 
Masan, for the appellant. 

Lala Lafta PrasacZ and Manlvi JSashma{-ul-la7i, for the respon- 
dent. 

PetHeram, 0. J, — -I am of opinion that this appeal should be 
allowed, and the ground upon which Iwish to base my judgment, 
is that the action as brought is not maintainable, whatever the facts 
may be, I desire to guard myself against expressing any opinion 
upon the question whether the property in disfinte is or is not wakf. 
If it were necessary to consider that point, I think that a ne# trial 
would bo necessary, in order that evidence might be adduced to 
determine the true oharact'er "of the property. The evidence on 
the record is wholly insufficient for the determination of this ques- 
tion, and 1 therefore refrain from expressing any opinion in regard 
to it. I confine myself to saying that, under any set of circhm- 
stanoes which have been suggested in this case, the action is not 
maintainable. 

The action is one of which the character has been formulated by 
tbo plaintiff himself in his plaint. Ho begins by stating that 
ho is a Muhammadan, He then goes on to say that there is certain 
property situated in the Gorakhpur district, of which he i.s not 
a rosklont, and that this property is wakf, and is in the detondant’a 
possession. He proceeds to state that, on the 2Cth August, 1880, 
the defendant in certain legal procee^igl, asserted a title to the 
property, which was inconsistent with its character being wakf ■ Ho 
thcroforo claims a dercreo, declaring that the property in the dofen- 
daut’s possession is in the defendant, but that it is »«/»/. 

5 . 
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f nm nf opiinon llmt. Hiilf'ss \i pan l>o aliown (liai ihn action ia 
wniniiiinnhlt' nmlof soino statute, it cannot lunnainiaiiUHt ; nml tins 
question tlwrcforo is, whctlior Ihero is any staiutn which snablra 
Rttch an action to ho bronght 

Kow Act KX of 1803 is an Act, wbicb provides for tbomnnaijo- 
mcni of religions endowments, and as. 14, 15 and IHprovhh'a 
macbitiery by wbieb ibo rights and powers of IrtiHlees in roforenco 
to snob property may bo ascertained. Again, tbo (livil I'rocodtiro , 
Code, a. .53{>, proviib's a proeodure for nscertaining tlj© rights of 
trnsteea of pnldio property. The question then is, whetlier the pro* 
sent suit can bo Inoiigiit tinder the provisions of either of thoaa 
statntes. 

When thesB provisions arn oonsidored, it is oltvions that the anii 
is not mftintainablo under any of them, hecauso tinder them it is 
necessary that some pormisiion should hn given to lltn plnintifflo 
bring the suit. It is admitted that, in the present case, no such 
pennissien was obtained, Bo that the plniiitifl’in effeet admits llmt 
tiiis suit WHS not contgmplnted by either tif tlm Acts I have mention* 
I'd. The only other provisions that eonld apply to (he subjeet ars 
those of s, 42 of ilto Bpeeific Relief Act, wliieh gives to persona 
who are entitled to eertnin interests the right to bring suits for tho 
'm tlodarfttion of such interests. 

As I have already observed, the only right asserted !»y flm 
phunlitr is his right ns a Muhammadan to have the properly kept 
as tpoA/for tlio general body of persona svbo Iwltovo in tho Muhnm- 
mmhin religion. B. 4i of tlio Spooifio Ileliof Act nppHes to ** nny 
person entitled to any legal character or to any right ns to any 
properly,” and, in eortain nronmstanoes, allows such a pernoti 
to bring a anil for a determination of his title to sueh oharaeter or 
rigid. Hut tho soopo of th® section is confined to the two ebwi'S 
whit'h it speeities. The plalntitT in this caso eannotstie as one of 
the first class, beeanstt ho has no “legal oharaeter” which i« denied 
by any one: he only assorts his character as a Muhammadan, and 
that Iws not been qtwsUonad, Nor does ho for himself assert a 
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Tlio suit tlioroforu does not como under the provisions of s. 42, 
and as it is not contemplated by either of the other statutes to 
which I have referred, I am of opinion that it is not maintainable. 
1 may add that oven if it were possible to hold that the suit was main- 
t*inablo under 8.42 of theSpeoifio Relief Act, I am of opinion that 
this is not a case in which this Court, in the exercise of its discre- 
tion, would be disposed tog:rnnt relief. Under s. 42, such relief is 
alwaj's a matter of the Ooun’s discretion, and inasmucli as the 
evidence adduced by the plaintiff himself shows that the defendant 
was using the property for charitable purposes, 1 do not think that 
it would be proper to pass such a decree as the plaintiff asks for, 
oven if he could bring the suit. Under those oifeumstanees the 
appeal must bo decreed with costs. 
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Oldfield, J.— I am of the same opinion. 


Appeal alloioed. 
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Mf/ore Sir Vmcr Fcl/ffram, €hhf Jusitm and i)fr» Jmtm Oldftdit 
Af2;AL.UK*NISSA BEGAM (PiaiNWff) ti. AL ALl 

€Ml rroeidun Ch&pUr X FI, #. Bearing Power of Judge U 

' dm! with evidence taken dawn hg hu predecessor, 

A Subortlinato Judge hftTiiig taken all tlie e?Moime in a siilfc before him, 
adjoiirnetl the ease to a future data lor dispoBah Upon the date flicecl, a far- 
ther adjournnumt was made. The Buhordinate Judge, at this stage of the 
proceedings, was removed, and a new Sahordiaata Judge was appointed. 

Ihld that the trial, so far ns It bad gone before the Subordinate Judge, 
waa abortive, and, as a trial, became a nullity* 

field aim that the duly of the socond Subordinate Judge, when the case 
was called on before him, was to M a date for the entire hearing am! trial of the 
case before himaelf ; that he might, at the request of the pleaders, have fixed 
the same day upon which the ca.se waf called on, and proceeded to try it at once *, 
and that the trial should th on have proceeded in the ordinary way, except that 
the parties would bo allovi cd, under s* 191 of the Civil Trocedure Code, to prove 
their allegatioub’ in a difforent manner* ^ 

Jagrtim Pas x. A^nrabi Xu/ (1) referred to* 

Tfi® facta of this arc sniffioicntlj itateiJ for the .purposes of 
this reportj in ilio jiuigniont of Fotlieram, 0, J. 

♦ first App'^al of t8S5,from a decree of Maulvl Zlaltt^-ul-abdu), Bubor* 
dluato Judge ol Moradabad, dated the 2Srd Deeembcr, 18Sh 
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Pr..ad Mi.' X^h.r It.Min hv Ita 

appclluiiL ,, , 1 TjhI for ilio rowoodont- 

r,o„Ul« Ajudhia NMh md Sundar hnl, ■» I 

P I -.1 nm of ownlon Uwt t5>i« •'««« f'* 

I'KTStKUAM, ». > • „ . i-jjjjtj, JudgO of MorftdftlHld, 00 illO 

ground thut uotkujj okorvations winch I 

tryms Iho caso om 0 j^arain TmHI) wo nwlicnWo to tho 

nmao in ^ consldonitbns whioh lh«n woisHod with mo, 

prownl <5a«o, and tho co a|,o«ld not hftvo 

„ir«'t. my I..-.™! ™„ ,1„; ,.l,.,.rv,.li....s .vWol. 1 

mmh m ihii 

mo,. I iiB.l w 1" T1.0 o..ly •iWilion 1 l.ri.|»wo t» 

„,i, ki„.l ,1.»..1.1 1.0 i L ™Luns «..t *l.«l 

r*''" U 

obI^'WcI. i. . tnir iU...t,»U«n of »l..l oo,o,..».ly 

■n„, „.ii ....» ..n 11.0 sr.il. M,.y, 

Wl.-i.'.l. M;,..l.iN««it All Kto r.«».l « 

t..i..s «... ,o II „.i.lo..«', .....1 i.Bn.r.ii,.i!ly «« 

f,„ i'™“" " "1„( 4i„„ „.ij.„...., ....1 .... «... 

L‘„. 1,. ...... ..«ra BV.ryU.in, «..* 

Mil ho dirootol that an ^ l,umn rmmm 

Aflor thia, viimiw Hoj.tcmhcr, 

whioh it k not nocsMwy 

‘ rr*l!imaJI'nhB mUsnm boing then eompkto. Iliwn t5»' 

^ to the olToct that there wi. no 

r " r K,sr.: 

_ *»., oth fleeeinhw nrriwtl, the oiwo wonni bo 

1,1™*^?'“ ■air»n.«i frottlta *011. s«|.tm..l.w. wai. 
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itself the date of an adjournment from the date ongmlly fixed _ 

by the Subordinate Judge for the hearing of the case. That origi- , 
nal date would be the date of the hearing, and all subsequent da es 
would be those of adjournments. What took place on the 9th 
December, therefore, would be a proceeding held by adjournmen 
,, in the trial heard on the original date. 

Now, when the 9th December arrived, Maulvi Nasir Ali Khan 
had left^Moradabad, and was succeeded in the office of the Subor- 
dinate Judge by Maulvi Zainulabdin. When the case was called 
on,itwashis duty to try it. The Judge who bad ongmally heard 
it had gone, and therefore the trial, so far as rt had gone before 

him, was abortive, and, as a trial, became a nulhty, because the 
person conducting it had ceased to be a Judge, and could not 
give judgment in a trial held before him. 

The question then arises-What was the duty of Maulvi Zain- 
iikbdin? I think that when the case was called on betore him^ on 
the {)th December, he ought to have fixed a da,te for the hearing, 
that is to say, for the entire hearing and trial of the case before 
himself ' He might, at the request of the pleaders, have fixed the 
same day, the 9th December, and proceeded to try the case at 
0^0 But by the sot of fixing a date, he would have avoided the 
danger of making it appear possible that he was deciding a case 
thffih he himself had not heard, Then, when the time 
The ame day, by such an arrangement as 1 have suggested, or a 
fo u e date-arrived, the trial would proceed in the ordinary way. 

^ f the day were the first on which the case had ever come on 
ffir 'hearinc^ except that the parties would be allowed, ^y s- 19^ 

^ho Svil Procedure Code, to prove their allegations in a different 
manner The Code has provided a mode of avoiding the mcon 
might -rise if the witaetses had to bo oallod t»,o« 

:r “ri .hepatti.. norto Judge oon.hW ..oh a oou™ 

to ho »eoo.»ry. But uo Court oau, iu my opinion, erteud th„ 
Iratiou of the .latut. so *• to ouaMo • "o', Jo-i*. to take n,. a 
M »hi«h ha. heou partly hoard by hi. prod.ootoor, »d to pio- 
tood Kith it as it it bad been oommenoed botoro lmn.cll. 


Atoai-on- 

NISSAl 

D. 

Ah Ali. 


For these reasons, I am of opinion that the trial of this case is 
a nullity, and that the case must be remitted for trial by tho 
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Bubnnlmatd .Tuil^*o of Moradiiliiid. Tlio coafs will ho eosta in tlio 
OLi'FJKJ.n, d.—I am of tlio same opinion. 

Cams psmmded. , 

CEIMINAL liBVlSIONAL. 

Mr, Jmlim BmtUmru'L 

qIIKEM-KIII*HKSS ham mmimi. 

J«l XIV (Vfmti €mk) fur mtiMmj n/cil’t# ekmjt--** 

iu urrmru ihr ir$tlk #*/ rhttrfi. 

A mui^lnlut i4 uttriwm wmlvv kn. il'iH niitl Uii* tlm IVniil wwn wtVr- 

ted 1^1 ilw |wliiv Cor itif|ulry. Hu' thiil Ihr olmrui* wuh a fiilno oius 

ttitil lliori’tiiwii t\w Miipktri^to of tho llUtrici lui oulrr, iiwlwt h» U‘*A of i\w 

Crlmiiml l*roe«ittr» Vmk\ tllrwilliii Ibe |ir«tii!iilt.iitt of tlio ootii|ilitiimiitii ftir iioiklng 
fal«f sDliftrgo* ttiidwr #11 of ilii Futiil C'lnltt, 

lliifl limt ilw onter ofokr i. ll-ll trf.felii Oritiiit»l Proowlurt Ciitiii nhtiolt! tuil 
Imfi kfpiit pmmd tiotti iho oomukionitli lm«l bioti iil!ar4t^4 mi timUy iif 
pfit^inU iticir otwo* whioh Imtl Xmm ihr«wo %mi intuoly tin ilu^ ol lliii iwllctt, 

Tkr timwfimmi U) ioforrial iti» 

Im fjiirt aw thi pntJlbnorH| Ihim iiiol jiriHin'iitiHi 

tw«^ niiuiiiii illiidilii iiiul for f.hitf’ti tiiulor «» 

iiiul twiiulii itiulor 3‘i3 of itici Ibnid iUnh. Thu iHiiiijdiiiiifc wai 
rcifiirriiil io tlco poltm for ii.it|iiiry. Tho iioliai ro|Hn1«l tliiit ilio 
oiiiirgti wii« II fiibo oirIi ictul IhonnijHiii ihti #lititit lingiitriiti^ of All-* 
gorli diiHiiiiwi! it| orilimnl ilio Hromiotilioii of t!io iHOiiioiiorH uiulor 
of Iho rmd Qihh for iiiiiking ii fiikii rhiirijti, iiml mmi ilio 
mimi lit tint lliigbiriiio of tlw i)iHlrkit| wiio^ itii llio 35i!t ditly, 
tm order uiidir 8» lOB of Iha Orimtiitd Freanlure 
riffiirriitg the 0ii»e to the Dipiatj Miigbiriilti for dwpoMih Aii 
g|i|ili«tbtl far reiiiiaii of this order wiih iiuiilrt tii iho 
iliiilge of Aligftrll* iijiatt graiitidi wliitilt it m mi iiiHumMiry to i^ot 
forth* The diidgii diitiiiiwd lire it|i{iiiiMltiiii hy im onliir iliilod tlio 
" Silili Aiigu»t| I MSS* Tt» jtatiliaiifir tipjilioil la ilia Migli CJimri to 
irwlio iliii finliir an the tolhiwiiig graiiiiib 

niiiietioii for iho jiramfetitbii ihaiild not liivii heiiil gtfoii 
willictiit glviag the aim|ibitiftnt« mi fnijwrtwiltj af jirafiiig Itiii 
triilli af tlieir aas#* whtob wm mmmly thrnwii ant mi llte roiiart of 

tli» p«>lioo, 
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It was for the Magistrate alone to ascertain whether the 
Btatenieots of the complainants were credible or not*” 

Babu Ham JDas Chakarbati, for the petitioners. 

The J unim^ Qov&imment Plmdei' (Babu Dwarka Nath Banarji)^ 
for the CroWn. 

Beodhuest, J,*— One of the grounds for revision is^ that sand- 
tion under s. 195 of the Criminal Procedure Code should not have 
been given until the complainants had been afforded an oppor- 
inniiy of proving their case, which had been thrown out morely on 
the report of the police. 

Ibis olyection is, I think, valid, and it is supported by the 
judgment of Garth, C.J., and Field, J., in The Goxmrnment ?. 
Karimdad (1). Under the circumstances above referred to, I set 
aside the Magistrate’s order of the 25th July, 1885i* 
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MtJHAMMAD ARDUL MAJID (DKr«NtM»T) v. FATCMA BIBI (PuAiNTiFf). 

■ [On appeal from tho High Court for the North- Western Provinces.,] ; 

Muhammadan I Will — IHnptnittim of mtaU umimg dharm^B-^Wonh of duraiion 
of esatin not dmoHny man than Jor life^CcmstruUion^ikstriation 

upon alienathn. 

Words auOh as ‘'always*^ and **ior over/* used in an instrument disposing 
of |woperty, do not in ihemsdres denote an extension of interest beyond tbo life 
of ttio person named as taking, their meaning be.iug satisfied by the interest 
being for H.f6* 

An instrnment in the nature of a will, made by a Muhammadan, gave 
aliarc'S in Iuh properly to iiis surviving widow, son, and gmnd-childron, and 
devoted a Hliaro to ebaritahlo purposes. It directed that his son ^‘should con- 

itrme in possession and occupancy of the full Bixteeii annas of all the estates 

All tho matters of management in connection With this estate abonld 

pneessnrily and oldtgatorily rest ♦alwaj’s* and *for ever* in his hands.” It 
also, with the exproKH object of keeping tho property in the family, attempted 
to restried alienation by tho sharers. Xlioro were other provisions to tho same 
eftwt, in regard to tho managoment by his son, who retained it tiirhis death. 

Tho defendant who was a son of that son, having claimed to retain possessioa of 
the property, in tirder to carry out tho provisions of the will : hdd that, on its 
true construction, tho idaiutifL a sharer under it, was entitled to tho fall 

^ B. Fiacock, Bin E. F. CemLimt, Sia E. Conen, and Ssii 

A. Honiioifsa, r 

(1) L L. E., C Calc., .RHL 
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l>i‘0|irii4iiTy rigbi in* luul tu llu^ tsfi \wv ulifiris dpI wiiluLnulit^g Hit iilwi 

|ti llu! wIH, siiul ilw ttltritt|tt U% «otitrol III k»tiiiiunt by thf; 

Arr»AL from a domm (tlih Jaiiimry, 188i) of tho IIJ|^h Court 
?AtiJ2 lk«f. airirnnu|,( a cliHiroo (lytii tliitm, IBW) of ilio Hithordiouio dud^o 
of %hi%tninir. Tito f{uritioiii now wm ita to fho ri^lii oon- 

atroottoo of tlio wonk in mt ii-iilriimoiit whiohi alihoiiij^li nil itn 
dinpoHition?^ woro not altogothor tolauioniary^ was lorminl a will 
tluxmghout tho ctii©* 

On its eoniiriioiion doponded tho {piMtion w!n*ihi^r or not tho 
plaiivtiff Imd riglitty obtainod i.i dooroo in hor anit for po^Agowiori 
of bor sliaro nndor t!io inatrumonC whudi wan ojtointfiHl niulor tho 
foIiiDving rircnimafanctm :“--Mnliarninav] Imam Baklwh, a Snnni 
Mnlnuuimuiiin of dniinfmr^ boing about tf> go on a pilgrimago 
to Mirca, whom bo afiorwarda wonC and wboro bo diodi oxocntod 
tbci inilriimonii by way of a will|’’ ns haalalotl in it^ on llui UhIi 
A iignsii lB8Cb oiiiiwid it io bi rogkterod* Ho dital iibcnit ii 
jimr aftorwardi* Ilk fiimily liieii oonniHkid of ono surviving nifo^ 
Ilingan {iibi| and lior dangbtori tlm rmpomlont^ Ciuima llilii | iiko 
of ii gminkon atid grand* daiighlori both tninor^i| and of Blnliam* 
mad Haidar Hoard n, hm mm by ii wifo wlw diod boforo hiin;i tbia 
ioii boing ilio latbor of Mnliaminmi Aljiltil Bliijiili tliii proicnti 
appcdlaiiC 

By llio firat oliitwo in Ida will, m ii wm Oiilbidi Intain BakhalL 
iiftar atiiiing who worn Im b*gal hnm an woll ii« who wciro tho 
oilior iiiombora of Id.H fandlvi dodioaOid ii fotirtli juirl of !ii«i pro* 
port)% oxoliiding oortoin tiniiiovoiddoii to ilio midntomuHio of ii 
oollogis find II niiiwjUi% and to otbor iiitiilar objoola, Tbo roinain-* 
itig of liii oiliitOi m al«o iil! f bo iininiwniitdoii oKoltidoti 

from Itio iibofo ibidicatioii, Ito flirooioit to bo ili vidod into four 
or “ itibiiniP r atid of ilifiia Im gum two to Urn rf^fHiiidmit, Fntiinn 
Bibl| ami of llio otbor two almros bo gavo mm to Ink aoii Mnlianm 
mad Iliiidar Ilonainiatid mm to bk griindmm and griiiidniatiglm 
kr iilmw iimntkitmiL 

Tbii will tlifu stiitfiil tba na^imt of Fiitiwa liilii and t!m otlmr 
iliifori to iliii tbapoKiiimH iiimloi and jirovidtid for ibn maniigii** 
imtiiil of tlw ftnsr fiiiiiim alinro dirtioltiil ai aliofti montionml^ of 
wlilnb iliiro it dirmitod that tbt ttiftrimgttnicitit ilmiild bo rotiiimHl 
by Mnbattiiiiad Ilaidif HntaiOi and by iotiio oiipablo dwmndaiii 
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after Wm, Of all tlie tostator^s estate also the rDaiiagemeot was 
given to Haidar HusaiiL wlio, as to the lands, * was to obtain 
dakhihhharij in his name. This son was to continue in posses- ABotiL M ajid 
sioii of the fill! sixteen annas of the estate, of which the manage- FawmI* Bibx. 
meat was to rest with him always” and for ever” {hamesha 
wa dawdmi ke U^/e), There were also prohibitions of alienation to 
.■strangers. 

The dispositions of the will were accepted by Hingan Bibi, by 
Muhammad Haidar Husain, and by the respondent ; this assent 
being necessary on account of the testator’s having made the 
shares materially diflferent from those which the law would have 
given, which latter would have been one-eighth to the widow, 
with a division of the residue between the son and daughter, the 
former taking two-thirds and the latter one-third. Muhammad 
Haidar Husain entered upon the management and continued to 
pay their due proportion of the profits to the parties entitled un- 
til he died on ^tho 520th July, 1875. On his death the present 
appellant, his oldest son, applied for mutation of names in the 
settlement record, the respondent filing her olyoctions to the pro- 
posed entry, the dispute resulting in the present suit, whicli was 
brought on the 5th| May, 1879. 

The judgment of the Subordinate Judge of Jaunpur, Kashinalh 
Biswas, was to the following affect He held that the important 
issue was whether the plaintiff was entitled to receive posscvssion of 
the eorpiis of her share in the estate. The first question, therefore, 
was whether Haji Imam Bakhsh, the testator, intended to deprive 
the plaintiff or her children and heirs of possession of the share 
secured to her by the so-called will for all time to come, or only 
during the life time of Haidar Husain, the manager. Examining 
the clauses of the will, the Subordinate Judge held it to be clear 
that an alisoluto right of ownership was given to her. This had 
be( 3 n qualified in favour of Haidar Husain during his life in virtue 
of the formal acceptance of the provisions of the will, ho taking 
the right of managmnoni The real question was whether that 
right was to go beyond the person and beyond the life of Haidar 
Husain or was limited to him for lifot . 

The jiidgmmit continued thus Throughout the clauses 5 and 
ft, in fact throughout the whole of the document, Haidar Husain 
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I!! relation to tluuniuia^iMinjni of tiro wm itmiVumiHl ii Ills 

iintivuliiiil {M^rnoiu Nowliom liin lioirs*Ht4aw uro inoniioinnl m 
rf‘|»ri*wottiin 4 In’ni^ iifior hi.'i iloalhi in ilia miinniJttnnoni of the 
lit Ir.H’-f ili\ i»ts <l I»ol ween t ha !nnr.*« of ilia ta.Htnior or llnwo whom 
ha ai.^hril lo lianafii by hi« iiiharilanaa. A i ana pi aaa only, in 

fhuiHO Ik tha wonla hiiva haan nmal m 

Itaidiir tlumiii'H or \vhara Ilia ia^tnlor siiy^, t hii i un luiolion-pnr- 
ahiim-'f of lha ri^hla iinrl of ii plmrar in Ilio aniala will 

iioi Iniva tlm r4;lii of diitnrhiiig tlia poif^aHHioii inni ^nparintan- 
ifaiiaa of Manlvi Blnluinninul ifaiclar linmiin or of liifi hpUm 
mm/ilmJ thn-a Ilia word.^ ora danrly mml in thof^aiiMa of n par^ 
^iotud raprs'j^anlnlivoi or m ona ,^iandin^i| in tha pliiao of Ilaiitar 
IliLMnin in hiH idn^anoo or hy dologntion, Tlo^ will Ihroiiohoiit is 
iilt'Ogothar Hilaiit ns to iha nniinigannjnl| nflcr iIhi daulh of liiikhir 
of l»y far tlia hiri^or porliori of iha aiiaia whiah wm 
iikdiiml to lialon}! lo^ and was dividad into Mharas halwaan^ tlio 
logitl lirirs of tho toniator iiwt ilia aliildftin of a daonanfid diini 4 ;hloi% 
*i1io oiinsmon or tlm silonoo on.lJio point is tha inora Hifikin|| 
whan it is ranunnharad that tfio iaslator spoaiidly jwovidodi til 
ahinita Ih for llio iniyni«pnnant| nftar ilni daiith of Ilnid’iir llnsiiii^ 
Ilf llui mniitlaf portion of i!.io a‘*tot-ii nhieh win ii.s^i||nfnt or sot 
tijoiri for almriluhlo pnrposos. It U notiaaidda^ ha.Hiilos, lliiit in 
latptainiii^i in oltinso ty his ohji*ol. Idr tho rest rial ion as ranards 
possrHsioOi fho laatafor says *, * JIv", iho dotdariinl.Vt raid olijaot is, 
thill »1! dio proporlia'^ holongioi^ t^i iin\ fho i|oaJ?inint^ nhonhK iw 
upoihtiod nhioo, rotiodn h*r inn-r in possossion td” niy iilultirtin 
(/iiiiiiiiff? oo/d*/)/ This rlrarfy shinvs itnit I ho lostiilor did not 
iiiariit t!int| iiftar t\w doiitli of Iliddtir llnwiini his son or mnm 

H 

shoiiid tiiko ttiii niaiotfowoiit, to iiia‘a^oln»ion of Olio hogof tan hy 
tho tail alin% IIS llio jdidntitf inirtaiiily is* Uni ii is mid tloii in 
gi%diig tfio powara of niiiiiiigaiiiioiil iti Itniditr ilnHidn, iho fawtnior 
iwad llio words ^ tmmmim lan timmimi h li^a ' i* for avar iittd in par** 
p«tiiity*y Tho word * Aiinn^i/iii * niny m wall inoiin kd,wnyS|* iind 
* uiml ' III Parsiin m atinfhor word for * tlnimimi,' liolli itiimnittg * for 
avar^ or ^ in parp^dnilyd Thami words, whan iipptiad to ii parson 
itiillf idiiiillyi IIS they itm oartiiiidy lioro n#ad, maiiii no nioro I linn 
ill# lifaliiitti of iliiit piirsiiiti In iliis »on«ii iiin word * nkal * i« tisad 
iiithg lladii|ii oil llio iiilyc^tof nsufrnctnary wills, in alnijdar VL 
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of Baillie’s Digest of Muhammadan 


Law, pp* 652-55 (1). The 
testator himself appears to have been fully aware ot tho red 
moaning of the words ‘ harmslia,' ‘ dawdrni,' and abaci, us m 
clause 6, in making if obligatory on his children (auldd) to give 
a right of pre-emption to eo-sharors ; he uses the words ‘nasbm held 
naslau ’ generation after generation’) with the word ‘dawdme (‘in 
perpetuity’). Reading the whole of the will, it appears to mo that 
Haidar Husain, because of the conftdenoo his father had in him, 
and of the high ability he possessed, was appointed an esoentor 
in his own person, anti such a power is not certtiinly inheritable 
by his son or heir-at-law in the absence of a provision to that effect 
in the will.” 

An appeal from the above was dismissed. The material part of 
the judgment of the High Court (StUARt, C.J.,und STRAiasT, J.) 
was the following ; 


1885 


M.miAMMAp 

ABt)U'L.M.Ajm 

v. 

Fawma Bm » 


Tho for tlio tippclliutt wjib ably s\nd oxhiinstivoly Brguotl 
by Mr. IIUl ; hut it is unnecessary, in tho view wo take of the 
niutteri to detail at length the points taken hy him. It seems to 
us that whether tho instnimeut of the 1 9tli of Augmst, LStiO bo 
considered as of a testamentary character in tho nature of a will, 
or a deed of gift, or partly ono and partly tho other, is a mere 
ciiu'stion of terms, that ia of no very great importance. Tho 
ynbordiimto Judge has regarded it in the light of a will, and 
under the dreiunstances in which ho and wo are called upon to 
consider it, tlu' dc.signatron is perhaps not an unreasonable one. 
Re this as it may, it is cerluin that all the parties to whom it has 
refeiauKU', among them the i^ither of tlie (defendant) aiipellant, 
amt the (plaintilf) ia;si)ondent, by the pon of her husband, gav^ 
their assent to its provisions by subscribing their names, and no 
point is raised upon either sido us to the validity of tho doeument 
itself, or the mode in which it was executed— the sole (puatioti in 
dilVerenco being tho interpretation to which it is open. It is 
jUho obvious Umt, whether Haidar Husain was or was not legiti- 
mate, an issue, hy tho way, wliich I am glad to think it is unnooes- 
sttry for us to deVule, his father Imam Bakhsh had the very great- 
est coulldonco in him, and intended to hand over to him tho 
entire administration of his affairs so long as he lived. To this 
(1) llaiuiltou’s lioikja, Book HI, Chiiptor V } o£ unulruetuary wills. 
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ArraiigAmoiii thn fpIniMt-iff) having !inrs(‘ 1 f anannln^l, wa« 

of vnnrw' nnahln la rniao any ohjncyoiip nor iinhanl tiona ii appoar 
thill j^hn nvnr floKirnil to <lo ao ; on thn oonlrary, ahn rneogni/.<Hl iho 
pownra nf Ilaiilar Hnsiiiiii to iho fnlloai ci^lnnl| down to I ho tiino 
of hin doalh in didji 1^75^ m k ovidonood hy tlui Skrdr minhi 
(figmnnvni) of Iho 2 fllh fioptoinhor, lBh7» Whilo it may woll ho 
tlisit Imiim Ikkhahi hoing honi npon a long and dintant jmirnoy, 
from whicdi ho mii^hfi imtnrally fowl ho wa« not liko!)' to roiurn, 
wiia doaiimna of making |iroviiJon for iho inanagomoni of hin i\Hlat 4 % 
immodiatoly npon hia do|mrlnrO|aa alao hr aoillitig ihoir tii^trilnilion 
in tho ovonitd* ’hia doiitln ii in fur from prohablo that ho ovor intcimU 
od to jirovont Ida hoira for all Urno from aof|niring i!us foii^aimphiof 
iho I'sropmiit^a^ tlio ronts and prcdlia whoroof thoy worn to iw.otvo in 
atifmlaiod jiroporliona from Hakiiir lliiaain «o long m ho liwd* Mr* 
Hitt ooiilimdod, Ihiif hy lli© Inngnaga of tlm docnmont of iho I fhh of 
Anglia! 1 an mhh in too of th© whok fmtr mdiiim? was oonvoyed 
to Iliiidiir Itnsfiinihitt wt flml tiolliing in any of iti eliuisos^ in oiir 
jndgmoni* oiilior iiirooily or iridiriirtiy, to jnstify toy Horli oonsirno* 
lion s on tho ronirary* wo ormoiir with tlio Hnlmnlinahi Juilgo 
wlioro lio points out Iho oliviona oontrast hohvoon Ihn hingiiigo 
of oIiiOHo 3 in rontriidistlnolion to that to ho found in olansiw 5 
and d« Wo know of nothing, oiihor in Mnhnmimidan or any 
othor lm\ forhidding iho or«niticm of an intm'iwi of ihn kind now 
vlaiiimd hy tlio (plaint ifl) rospmidotil, mimoty, liniilod during tdio 
oxistonoo of olio !ifi% and iilistdnio on snrh lifii falling in* It cor-* 
lainly sccnw Iti m iimnli nioro rciisonahio to tutor lliat this was 
tho hiimlhm of Imam Ikklwli, ihi||i to hold that ho motuit to 
jiorpoiiiato, for att iimo, to llitiJiir litiiiiiii and Ids hoiis tho 
posnoisioit and iitanagoinofit of hii c»tttoi| so as to oxoludo his 
til her rlnkiron or thtdr mmm frmn tvor ohiaining llni wpm 
Ilf Iho ahiiro alkiltoiJ to them* Undar any oirmiiiistoinio«i tlni 
Itilfor rdtoriiativii iliciiiW not, in niir jitdgmmih hn iifloplinli iinlm 
tho words of tlm iniirtiiinoiit wir« m strong and chair m In limvti 
iiiMithor coiisiriicCIfiti |n«sihk* Wn do tnii tool eiilhit ttpnii to 
dkiiwi tho oaso at any grmitor kngthi npprnviiig m wo do goiio* 
fully of iho rmiiarku tmtdn liy III© iBtihordiftftto Jttdgo iiittl iho 
0 Oiifdii»lmH arricod at hy In our ci{*itiinit| tho pliiintifF litii 

iiiido niit her mm\ to tli# Iw# iihsitti ofiiitiod liy Inir, find thi 
appeal ulniiild Ini di.«ttiiiMd| witt wt«| In thii and lli« lowor 
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Ooiirl, ihm, amount to be regulated according to the value of the 
relief decreed, less that refused’\ 

On this appeal, 

Messrs. T. M, Cou?t>, Q.O, and Mr. f2. F. Doyne, for the 
appellant, argued tiuiton the due construction of the instnunent of 
10th August, 1^60, the appellant, as representing his father, was, on 
the death of the latter, entitled to succeed to the office of manager 
of his grand-father’s estate, subject to tlie right of the respondent 
to receive her share of the profits. The present suit tended 
directly to break up tlie estate of Muhammad Imam Bakbsh and to 
defeat the general intention of his so-called will Sufficient effect 
had not been given to the intention apparent in tlie fifth clause, 
nor to the words in the clause relating to alienations to strangers, 
to the effect tlmt the right of possession and management, given 
to Uaidar Husain, was not to be disturbed, concluding, as they 
did, with the expression or whoever may be his representative.” 
These wor<ls indicated an intention on the part of the testator 
that his oi^tate should at all times remuin under the munagemeut 
of a representative of Uaidar Husain. The respondent, while 
taking benefits under the will in oxeess of what she would have 
received by law as one of the heirs, ought not to be allowed to set 
aside the restriction subject to which her interest in the testator’s 
property was eonferred. 

Mr. Graham, Q.C., and Mr. J. JO. for the respondent, 

were not called upon. 

iTieir Lordships’ judgment* was delivered by 

SlE li OotJCll.— The question iu this apijeal arises out of a dis- 
position of his property made by one Imam Bakbsh. The disposition, 
whi(Ji was not strictly a will, because it was made iu his litetiina 
ami he reserved to himself some benefit under it, was made on the 
H)th August, 1860, and he died about a year afterwards. At the 
time ho made it the state of tlm family was this : He had two wives* 
By the first ho had a daughter, Muaammat Fatima Bibi, who had 
had a son, Hafiis Syed-ud-din, than dead. He had had another 
daughter, Musammat Makki Bibi, who had died, leaving two chil- 
dren, Muhumimul Ibrahim and Mariam Bibi. By the bccoikI wife 
ho hud a son, Maulvi Muhammad Haidar Husain, who died in 
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»Tnl\\ iiif^ mm^ ilio jmwiit iippi'llsini nnd thii 

ill fiibl vd'iiiJri'tu Tii«^ lnd\V(H'u 

f.lii' iijip»‘l!..iiit: and re.H|'t«nilnni iirnHn nfttn* Ium dnallu It was Ihin^ 

ns slnMs! in thn plaint- <d' t-hn rnspinnlnni wliifli wan fUisl on tlmrifli 
of MaVi 1H7IL In flint ^iain?4 tlin dii^posilion ofltio propoiir 
liy !ior fidlun\ tnmm ilakIwlL iiinlthiii fJin iiiiyint^oniont id' t!n» whoto 
prviptnly Ava» itilrUMtnil in Hnidiir Utmiiiiii iiiut iiftnr tlin dtsilli of 
liniun IliiklnlL hIui^ tlw plntniilF, i^oiifirinoil him m mnnn^or, iiiicl that; 
iho ha« iioi dii4|nit.ot! mty of tlni ri|{ht.^ of llnuliir llnmliL Thm^ 
iiftor staling lliut !ni wiis in |wisaiiiimi of ilm proporiy am! lodod m 
iintimgor, ami Hlating Im diiaih,. aim aaya that, aftor hia ilnallL tlm 
dofomiaiili wiiiioiit, tho oana«>nl iim! pormiaainn of tlio plaintitt*, 
iinprtipmdy look posaosaion of Iho proporty ommliinfing Imr aharo, 
iiiul imkod I ho llovotmii ■CJcinrt to imtor liia iiamo in llm phum of 
Ihiit of Ilaiiliif llnaaiti, and Ihiit aim giivo notion to llio Eovonnii 
thinrt of lim* liiasimt from lliaL Sim limn gooa mi to say, thaCtlm 
disfontkiil, tifiiwithstanding liiii. want of right, not only arhilrarity 
ilimkroi hiinnolf in Uiii managor iif tlio wliolo i-in^porlyi iiiit ooii»* 
aiiiaraaiid wproaimla hiniHalf 1=0 hn iho pormatmnf ownm^ of fho wholo 
profinriy, am! hy hin own anilHiriiy, ami wilh viow of injuring 
tliw ptiiinlitfi has ttommittoi! amt omitLal In do nvU oulniilalinl to 
oiiuso grout Uhs fo Imr | ami aim prays i!mi a ihnrro may Im piiaand 
in imr favour doniariiig Imr righf, pariitaimnl pMjirmfnry lillo «nd 
poiiaoasicin In Imr in iho jimporly tinlailod Imlnw/* ami fhnfc 

oiimphdo po,^ao?*shni of linr aharo may Im itwardod to Imr t tiiai Um 
floloudant/'i piiA»oK,hioii am! iminiigiimnnt may ho nmioviald* 

Tim didVmiaiit, in his wriiitiii iiiikniiiniii a«la tij* this tdaim : 
** From itm driiih of Minilvi lliilmtiiiniitl llaidar Ifufuiin tlm 
whohi propnriy mimlimiml in lfi« will nnd logafly 

diwolvnd ii|imi and mnw iiitfi lliti |ios*in#siim of tlio dofniitaiit liiidnr 
tlin oxprnas onndiliiini and tiifttifiitma of Ihn said diHtntinnils, nml 
with rnfonmim In iiifnrcmina driiwii from ihoim Annordiiig lo i}i« 
will, thnriiloanf iliti Ifnlnimmiidan law, ami llio priim 
of jtwtiim, tlmth*Hrtiitdiini liloim is nnfiijoi! and roiiipofmd- to 
ridiiiti jawimwaimi lanhjorl to iIhi condithma of l|m will)« in oiilor to 
mnj oiii il« provisionii whkdi am In hn riirriml md in porpotnity 
iimi for iwiif, tiid not for n Umitid pnrloild'^ It triny !mr« tm imtirrd 
tlial itm dutkiiliiit i* ia»t list ©sily litdr of Midtiiunmitl tlaidar 
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Husain, there are other persons who are also his lioirs. The conten- 
tion is that although the defendant is only one of the heirs, he alone 
is entitled and competent to retain possession. 

This being the contention of the parties, the provisions in the 
document may now bo looked at, to see how far the defendant’s 
contention is supported by its provisions, and how far the right 
of the plainlitf to recover in this suit is established. Imam Bakhsh 
begins by saying : “ 1 had two wives married according to the 
Muhammadan law; one, Musamraat Ilingau Bibi, who is at present 
alive, and by whom 1 had two daughters, one, Musammat Fatima 
Bibi, who is alive, and her son, Hafiz Syed-ud-din Muhammad 
Syod Bakht, now deeeased, was adopted by me as my son, and 
the other, Musammat Makki Bibi, who died, leaving one son, 
Muhammad Ibrahim, and a daughter, Mariam Bibi, minors. My 
second married wife died, and Maulvi Muhammad Haidar Husain, 
a son by her, is alive. Therefore, according to the Muhummadau 
law, Musammat Fatima Bibi, my daughter, and Maulvi Muham- 
mad Haidar Ihusain, tho children of my loins, are my legal 
heirs.” Ho then goe.s ou to provide that tho whole inooino of 
a four annas share of his villages and ostatoa shall be devoted to 
charity and works of heueficonce, and the remaining twelve annas of 
tho villages and estates and the whole of his other property shall 
bo divided into four ‘sebams’ (shares), and gives one share to 
Hafiz Syed-ud-din Muhammad Syod Bakht, one to Fatima Bibi, 
one to Maulvi Muhammad Haidar Husain, uni one to Muham- 
mad Ibrahim and Mariam Bibi, and says During my, the 
declarant’s, lifetime they shall continue to receive the profits of 
those ‘ schains' (shares) : the one ‘ seh.uu ’ of H ifiz Syed-ud-din 
Muhammad Syod Bakht will bo received by bis mother, Fatima 
Bibi. She will he the owner of her own one ‘ sehain ’ and of one 
‘soham’ of Hafiz Syod-ud-din Muhammad Syod Bakht, in all 
of two ‘ sohums,’ She is at liberty to give tliom to anyone she 
may like among her own children. It will be neoesgary and 
iucumbeut ou all the said heirs to perform all the necessary and 
obligatory terms of this dooument, which they have of their own 
will consented to ohsorvo, and tdiey will not have the power to 
dissent from it ou any jdca of law or Muhammadan law.” Tho 
assent which is boro stated is shown by their pvittiug their names 
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ta Ihi' tlofiimrni iiffrr ih<i i^igiiiilnro of Imiim Bakh^i* Thon in tlio 
tliird rkiiiHO hr prrvihi'H for wliaf i« to Un dono with iho fonr iwiiiw 

win, 'll w;i‘< .l.'voioa l»V I'liurity. Ho RnVf* : Ho, Miuilvi Sfii- 

liHiuina.i Haiiliir lliiHain. sliiill ahvayi* Ito tho miuin^or nf tlti.4 four 
iitma nhnri' ; noito oi' Iho hoirn sliiiH have llio ri«1il to intorforo in nny 
wnv ill tl<o»rofoauj.l lour anna bIibi'o. Itahall Uo iiiotimbonlon Miinlvi 
Wnluonma.l Uai.lar Huanin to koop tlm oniiro nnum^tf'm^'nt in liia 
nwn hantH.“ A Hitlo lower down ho says, “»rtor Maulvi Moliammna 
Uaiaar Husain, whoever from tho iloHeoiitlanta is just, virlnous, anil 
eapahlo of {« rfonniuj^ (lii« duly Rhull ho iho atiporintoiulont ninl 
manager of that hmr anna .share. In short my, the deolaraiit’s, 
ohjoet, is thin -that (ho niaiiag.'r.sliin ami anporinlomlontahip ahonhl 
always rontimie with Manlvi Muhamnia.i Haiilar Httsain, ami after 
him, as spooiliod almvo, whoever among the iloacoiuianta in eapnhle of 
performing thi» work." Thn wont “ ilesoemlantH" there menna 
among hi» own (iopeemlants—tmt liinitwl to the deseemlanla of 
Muhimnnuii Hauhir Hnsain; nml n« far »« this pnwiaton goes it 
wonW aw'in t« point, to some seleelimi hoing mniie from amongst 
hia (loHcemianlH in onlor to have a person who slionlil haw tho 
management of tho rhavily property. 'I’lien wo eonu', nntler tho 
fifth elaU‘«o, to till' ju'iuision which he makes with regard to th« 
riunainiier ot Ins proportv* In the ionrtli eianse ho hail aanl wliat 
thoro seems to he rm ilonhf was his w ish. llie atiiresaiil hen a 
sluinhl eouiinno in harnmny nml out amt roside together, so that 
heing nnile.l, iho estate may eotitinim to improve aiiil tho linuio 
aUviiy.s t,e j.n s.-i u d." In the fn'ih he says : '* Maulvi Muhammad 
llnitiitr Himnin -hall eoutinue in po»sossiim and oerupaney of ih« 
full skvleeii annas of all the estates, village*, hinds lying at difforent 
pliiees, and tnuveahlo imd iminovoiiWo property (oollootions from 
the liliiigesi All tho matters of iniunigemoiit in eonnoethm with 
this eslato should necessarily and uhligalorily rest always and for 
evei in tho hands of Manlvi MHlminmad Haidar Hnsain." Hero 
we have ih« words ** always and fur ever.” Rut these words, aoeonl* 
ing to '.srvend decisions of lids Itoanl, do not /<rr an evtend tho 
interest hi'yoiid the life of the persun who is nittned. IVr they 
are aaiiatled hy limiting llm interest wldeh is therw giwn to tho 
life of Muhammad Haidar llusuin, I'lio Hnhordinale Judgo has 
made ohaerviitiana upon llio ineiiulng of thwo words which ai w 
eputo SHpporittil hy the natboriUei. Bo far, then, thuro is nothing 
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in th© words used by the testator to indicate an intention that 1885 

the possession and management were to go to any one of las "'MtjaAHMAB'" 

descendants after the death of Muhammad Haidar Husaim Be abdoi/Majib 

then gives directions as to the recording of the name and goes Batima* Bibl 

on to say 5—'*^ No lieir and no stranger shall at any time or period 

have> on any gia>uudj or in any way, power to object to or oppose 

any of the inuttio's above mentioned, or to take possession or 

to make any arrangements of his own regarding the estates. In 

all these matters all persons shall be entfrely powerless;’* showing 

there an intention to keep the property in the hands of his family 

if possible, and that no strangers should at any time come in and 

have any part of it This is still further shown by the sixth 

paragraph. But before that he directs that Haidar Husain is to 

make collections of the profits, and says that he is to pay the profits 

of two out of the four shares to Hatima Bibi, and the profits of 

one ^ seham’ he may take himself*, and the profit of one share, that of 

Muliammad Ibrahim aiuJ Mariam Bibi, after deducting the expenses, 

he is to keep in deposit with, liiniself,” according to the provisions 

of a snbsoqnent clauBc* This part clearly shows that what he 

intended was that during the life of Haidar Husain he was to give 

to the parties their shares of tlie profits. But there is no direction 

that this should be done by any other person after tlia death of 

Haidar Husain* The direction is applicable to Haidar Husain 

only, who is dircchal himself to pay the profits. Then he says: — 

^^My, the declarant’s, real object is that all my estates may always 
remain in poSHcjasiou of tuy descendants as specified above — > 
repeating the intention previously shown— and no mterference of 
any stranger on any ageount may be permitted therein, and my pro* 
party should not be allowed to pass into the hands of any stranger. 

Hence I enjoin on Musammat Fatima Bibi, Maulvi Muham- 
mad Haidar Husain, Muhammad Ibrahim, Mariam Bibi, and also 
their descendants, generation after generation in perpetuity, that 
when any of them is disposed to transfer his share by sale, mort- 
gage, or lease, &c., Uion ho must first offer to transfer to all of his 
sharers in property ; and so long' as .the sharers are willing to tuk<5 , 
it, he muit by no means transfer to others/’ There, it may be 
observod, he does not speak of profits. He had spoken previously 
of the shares and profits; but here he seems to be speaking of : 
thares in the property, and the shares of the diffenmt pera<m3, 
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olhfr.H of Fiilinm Bibii iitul ho ilirool^ thni they nhall in.i 
Ininpfhr tluhr of ilui projwrfy lo ^ivani^orrt Corliiiiiily ihni 

ihvH not. iitiltrHio nn inlonrn.in iliiit tlio {tfopoii v iiol Uo YOJ^ioil 

iiftor till* ^hnith of lliiMnr HHwiin in l\m In whiw ho Iia4 

fjwn llii) f^hnrop* Thoti !io snyi Thu ^Inin^nor will imtlinvo iiiiy 
|wnvor In inlui iiiiy finw^cm nr noottptiry of thn triinufomu! 
|irn{Hirty lifydinlffwifiiig thn pmflln wlibh will ho liiiitihni In liiiii ; 
nml 'Mho inirolowr iM'yniul roeoivlnn itio proiiti^i, ,%lmil tinvn 
iH> jinwrr nr right of fniwuaicin m mQttpitney civiir thn |iri>|irrij 
loiil ; iifW Iiy fhn fiiiriinn «liiill ihn- right of pnw^sinti iiinl iniitiiig^- 
iiifiii ho ^iHtlnrhiHl of Munlvt Mnlinmmfir! liiitltr fliiaiiiiH nr who* 
fvor iioiylio ropriwntnlifo*’* Mr, Cmek rightlf tliiil 

hy ‘‘ rojirosriifoiivo ** horn h nmtni^ not i% niiivci.^Mor of IliiiJiir Ilimliii 
ill llio riglil of ii;ii4?ir lioNiin in miy win% Init ii fiomni whnmighf, 
tiiiriiig Jliiiiiiir lifi% lin hift igotii ; tlit« iignhi iiniiiialiiig 

lliiii III! milking rt ritilirr lor what iva?i In lio dorm 

iJiiriiig Iho lifh of llakliir Iliiiiii'n Ihiiii ftir whiil ivni in t:ti ilaiw 

Tlmnii oro tho |irovi»imH of llm with ami if isi illfluMili to- inn iti 
tlioiii liny jirovitimi hy llm ^oitlnr wliioh wmihl oonf*r Ojitm tint 
■jiriiimiii ilofomliini tho right wtholi !m imw oliiov^ hiv«^ Tiioro 

nothing to nlum ihai ilm hoira «if lfiii»hir worn In tnko 

hin iihiro lit tlm Mimctoiiiioit mol rii.'iiingimionfi omi, nrois if thorn 
ivoro, thorn woiikt ho lhi?t ilillirtiUy* thal| if ii wont hf right of 
?4mTo^iihm to tho hoinr of Ilnii-tiir Iln^iiifL Ihoy wmiihl a!h iiml 
imt tlio {irmmiit ilofomliint iiliiiiOi omiiii itt* Tliir^ rlmir* 

ly iloiwiiiig iliiit llw imimigiiitiimt ii Iti Im in ii niitglo h;iml wontit, 
hy i utriiiimi iijijiliniitiiiii cif thiiii to ii |iorlmt hojoml fhn lifo of 
lliikkr lliwaiiij Im iiiid to titit tlit itmiiagniiwiil in ii miiiitiiw of 
liiittik* 

Ii 1«» Imn nmitnmkcl hj Mr. Hoyrw lliril thorn onghi lo ho^ 
ami thiit tfiorti ttilghi boi n iilmiiipii, hy mmm «ori of family 
romiihh of otm of tlio hiiri of Itahliir fftiwitiii, who nhotikl i4tm- 
rootl him ill l!m mitiiagomoitt, atnl, h* ihifntilt of mty iijijwiiilitmiit 
h| It kiml of fiiiiiily omiimilj Ihat it mlglil ho iiiiolo hy llio (!oiirh 
Wo flml ill lliii doeitiiHml till iiroviiiiort of tim liimij imiliiiig^to 

imltoiiii ihiil il wi4i llio lototiljoii of lliti iotllor lint fti*?ri! iitmiilTl 
hti tiny i aitd il m$m§i^ thtir Loril«}iii*^i wliatfvor might 
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have been the wish of the settlor to keep the properly in tho 
family, impoasible to say that he has so framed this instrument 
ns to carry out such an intention or to effectuate such a wish 
beyond tho life of Haidar Husain. Tho right of Fatima Bibi 
to her shares in the property is clear upon the terms of this in- 
strument, unless the defendant could show that there were pro- 
visions in it whioh would control that part of it, and limit her 
for ever (for that seems to bo tho contention) simply to an enjoy- 
ment of the profits, and not to have any other interest in tho 
property. There are words which indicate an intontion that she 
should take an interest in tho property with an attempt, no doubt, 
to control her in the disposition of it, and to prevent her parting 
with it to strangers. 

It is unneoessary to allude to what is said in the judgments 
of the subordinate Court and the High Court. Their Lordships 
aro of opinion that tho conclusion they came to was a correct 
conclusion, and they will humbly advise Her Majesty to affirm 
the (leeroo of tho High Court and to dismiss this appeal. The 
costs of it will be paid by the appellant. 

Solicitor for tho appellant : Mr. T. L, IVi/son. 

Solicitors for the respondent ; Messrs. Barrow and Rogers. 


CRIMINAL REViSIONAL. 

Bifore 3fr* JmUm Straight 
QDEBH-EMPEliSS v. 

AnbmV* nuirmprop7'ldas'^^BuU mt at hrgeAn accordance wUh ' Hindu 

t^mtgi^-^AppTopYlathn of hull ^ActXLV oflHQQ [Pmal Code^f m, 40S, 410, 

* 411 . 

A person was convlotcd and sentenced nndet s. 411 of (lie Indian Penal Code 
for diehonoetly receiving a, Imll, knowing the same to liavobotn criininnily misap- 
propriated. It was found that, at the time of the alleged niiBappropriation, the hull 
had h('en set at large by sonw Hindu, in aeoordanoe with Hindu religious usage, at 
tho time of performing funeral oereiuouies. . 

JfM that tho hull was not, at the lime of tlw alleged misappropriation, pro- 
perty" within the meaning of the Indian Penal Code, inasmuoh as not only was it 
not the auhjeot of ownorship by any person, but the original owner had surrendered 
all hia rights an >ta proprietor ; that it wae therefore nnliim propriHiia, and incap- 
aW« of larcuiiy being oomuutted in respect of it ; and that tho conviction muni bo sot 
aiiile* 
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Tiiih w?i« i\ ro|un'tiHl for orilor.^j uiulor 4S8 of tho (Jriitii- 
iial riHHanlurr ('titles hy Ur. Cl OoiioviUL Hiwiotis of Ilona- 

Ono llainihn wa!«, on tlw *JL^.i Ho|^loinhor 1885^ oiinviolm! hy 
Hiija flui l\i4ion llS.i, ii 5!ngi»iniio nf llio firiit oIiihh^ 

niiiinr.'i. 41 1 Ilf llio hnliiin iViiiil C1 wI<l for roooivin*^ a 

tnilt, knowin|4 tlio to liiivci booti tnaniiniilly niriii|i|tro|jrialod, 
fitnl .^onlmuaii! to mx nuinllia* rigoriOH iinjnintmtnrmi. Thn I'Vidonrn 
^howril that aliniil iniihiighti on tho bt i^ojitomhrr, Iho iiinniml 
wm foiiiul goini^ iilon^ a roiul in Ifau^ii Bhianiiilhjnit% tlrivin|| % 
Imll Wloro iiiiiL Ifjmn hoing i|t.iOitinniH'l hy a oluinkiiliir^ lui wiiM 
Im xvm an Alifri hni iinnKHliutfly eiirrortnl hiiiim4f| 1 

inn a C'liiiinar iiitil li\t» at Hannn.i|:tai\ aiul i!i«‘ hull holnnffj^ to lha 
Mahnriijju f ant lalvio)^ if to llniniia^ar,^' llo alw atiiftn! ; — 
My hniifio h Hi tlo^^hrin tlio hnil Iuih horn poni Ihr hy llailar 
iiiiii Biunori hiiti'lirrp, Hiay liavci proiiiiiiiiti to jwiy mo oighi 
Tim iicmtimal wiw limn lakoii into oiwlmiy* Tim htill 
wii» ftnsiiil tij tm liliiHl, and In lioiir a hraiid indioiifing ttiiil li had 
himt ai larun hy mmm Iliniln al ilm tinm of |iorformiii|| fiiiiiiriil 
rimntmidi'W in anrnrdanrn nith Hiiidn ndjgiinw tiJ^ano# ilitfom 
lliti Miigii^tralo fhi' in'riipod :—** I do not know who ia fhn 

cnvimr td’ tliia htilh Minlar iiioi Banmr hnniglif if ftoinci 

|diion itinl pivn it In uhk I do imt know wlitn^n tln^y clrovn It* 
Tliii miUl Iwi* fmrufnm hdd inti to ti*kn fhn hill! porrolly In ilmir 
innwi'i find {irnmiwt In jaiy mn ri|;hi iinitaP. It wiwi^ivoti In mii 
at Clni^lirn, on lin* Wi^Mlnrii rmnl Irinliiii* In Cliinjni i tliny itiiidti tm 
aliij imiir llari Ila^h lV*»m mm lil! ttviniinir, mid tlioii tuld itm to 
drivn it, I indoniwlodgo my friuii fhiit f Itmk tiin Ptolim firci^jmrty 
with mil lit timir iiiniigfdimi, Biiiiig Imiigryi J wiw timnitisd hy 
llm nfthr cif oighi iitiiiiii,** 

Tlifi Magi»lriifO| in nonvioling Ih© amiiinh fihunrvnd Ah 
though no iitiiflnii hmm faiind tn bti llmnwimri oiintf^ilinii^ or 
or of thii lin!l| ytt It may lin gatJwrod from ftm stafiniimit of tlm 
iwiird Jiimimlf flmt iho lmt4diP.ri liitl riiiiin hy it hy illnifal 
iiipaiw, Thn hull imt ntnlnn |irri|>orlyi hiii ilmrit ii* nn ilmilit 

that It mm hroiinhi hy moani nf nibiif>firti|iriitiinri| mid ttiiii llm 
iconsiirt kiHiwingly rnlaiiiial it fur iiikiiig it iiwiiy* llrtiro th«i 
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The sicciisecl appealed to the Sessions Jiidgo^ who, in dismis* 
sing tlie appeiil^ made ilie following observations I t was cer- 
tainly not the intention of t.lu3 p/orsons who set tlie bull at large 
that any Inunan right of property should ho attached to it l>y any 
onc^j and the intentions of snch persons aro respected by general 
public feeling ; and the bulls so let loose are looked upon as not 
liable to be (^onv('ri;e(l to use in any way that wouhl interfere with 
lhc‘ir liberty. I rtiay bo straining a pointj but I think it may ho 
held that the Hindu public have such an interest in these ^Sdnds^ 
remaining nnmoh^sted and at liberty, as to make them the subject 
of a sort of public rights and so bring them within the maanir)g of 
^ property.’ I fiml that the bull was^, for the purposes of s* 403^ 
^ property/ and that it was dishonestly misappropriated^ and had 
therefore become stolen property (s. 410, Penal Code) ; and I 
affirm the conviction and sotitence of the lower Court dismissinff 
this appeal. As the question 1 have discusaedj and upon which 
the case turns, is novel, but novortheless may turn up again, and 
ai my finding that the l)ull was ^prcporty’ was not arrived at 
without some hesitation, I think it well to submit the procood** 
ings for the information of the High Court*” 

Munshi Kmhi Prmad appeared for the prisoner, Bandhu. 

The / uNtor Govermmnt Pleader (Baba Dwarka Nath Banarji)^ 
for the Crown. ♦ 

Steakuit, J. — I am much indebted to Blunsbi .JTmM Pramd 
for taking so much pains to put the oaee for the accused man before 
the Court. 1 entirely agree with what fell from the Junior 
ernment Pleader, that an animal of the kitul to which this case 
has reference was not proixudy” at the time of the alleged mis- 
appropriation, within tlu^ meaning of the Indian Penal Code, for it 
was not only not the subjeot of ownersliip by any person, but the 
original owner had surrendered all his rights as its proprietor, and 
had given the boast its fToedom to go wbithersoever it chose. It was 
therefore mdliu$ proprietas,^^ and ta incapable of larceny being 
committed in respect of it as if it had hmn mtarmP I am 

not now concawned to dotennino whether .oases may not occur in 
which the killing of huoU an animal would he an oironcc; hull 
have simply to dctfule whether the conviction of Bandlm, under s* 
411 , can bo uphold. 1 Jo not think that it can bo ; and, sotting 


53 

1886 


QimKN- 

Empkicss 

■W. 

BajuU'IU. 


54 


fill mmi^n tAW immum 


IVtlk VllL 


mm 


Qmm- 

Klifms 


iisi 

I. 


tltft oftli'fH i>f t.lui lliigiwli'iilti iiiul il?<i Dii^trici hft wilt 

ataiKi funjtiititnK If Ihi hm Imtui liiiil luict ih in inmlwly \m 
will \m nt inuu) i if Ihi Iniii hh fnrilHH* oriltn* will Im 
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Mf* Jmikf m.mi Jmiki T^^nii 

lIMT SWQII (PtiMPtirf I ». l*4tl4llATIt SlSlClli 4«ii 4H«f »iti 

hff fmhilfmmil st'iii di(i XV pJ {iJimifiUtm </ld)| 
itfl. X\h whrh hrgiBM f#i riifi* 

A iiiiirlgiigsi^ li iIi’ihI «f I'lwfinsi^n I?!' phIw i !Iml 

f«r fiiri’rlwiiirii tttiiii’f Iti^ijiiliiyini XVII «>f I^CIi in Dewiiilicri 11® 

Hum mmt litf ® llw lili uliictliilt ftiiil inf pm§m»km of 

III® olilttloloi ft iltorti for llio rollpf in Aptik t^SI* 

Its ft ittii fcir lire* otiifil ion In rffpol of ilw wilts roforoiwi 

lo irt, !*in, wis* ii of Ihi* lilmllftilon 4rt| wlsioti %vm ii|i|^tiriitilii to iho ntw, tlsiil 
tlw |iro»rw|stoi'*t Inti Hiftil to ltn|ioist’h Itio wlo tool si*H istHnttinl uisUi ilio tsiort** 
lw4 nl»Nlnr«l tlso tlwi w ni Afiril 18^1* ilorifiiiitsi; titti raiollfloiifti mU ftliio* 
into ftoil ftioinn tslm ASi-o’l; l#ii.l v* |l| anil Pfttg €hmi^f$ 

f, ilhijnn t%Hmihr$ {i} n4pfmt to* 

Til» {iliiiitiill in tliin unit cliiimmi in nnftirmi tlm riglit rif pr©- 
ampticni in rtitfifitii nf ii tunrign^n hy nifniilunnil iisb, cliiltHl the 
a3rtt Miimlii l8fW| miitlii Uy llio ttofmJnnt tjlmiiirpii! Bitigli tn tlio 
tlolVinliini riutnriiili Wnglo Tint inorlgogon ini4 iipplioiJ ntiiliw 
Itf’giilnliiin XVI! n( far farifoliiftifrn nf dm umngagi% nts llni 
Slit Aprii, i!hi yoar nf gnioti fttlosviHf by itmi Itogitlatbti 

liitil iK%jiiro4 citi ilin Silli Ifiiyi I8?4| ttiiil a prn«m?tling by IIhi 
1 lint riot (btirt fiitmilciiiiig tlin iiinrtgttgn liin! bimii iirnwii up ini 
tbi Sill Ilnmniiliofi !MI5« lln litii mibiotfiitniily itinitl In liavn tlin 
fwilitifiniil ialn ibciiirocl abiolnb iimi for immpmim uf ttici iiiarb 
gngnij prnportyi iitul liiidi nlitiiitKid ii titinroii yit l!in gSlIi April, ISSI, 
far tlm roliof nlttiiiintb On Ibn liCJib Anmiitiafi ilfiJt, Im tnitl 
otiliitiwl jianniwftiiiii <tf llifi tnnrtgitgnl prppnrly iit imitoiiiicm nf 
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The (kfendarit Padiirath Sijighj tho irundgagee, set upas {idofonco 
that the suit was barred by liuiitatioii. 

The Court of first iOwStance (Mnusif of Basti) held that the 
suit was barred by No. 120, sclu ii of the Linntation Aet^ oom- 
putiug (he period of limitation from the 8th December, 1875. It 
observuMl ns follows : It has been ruled in the following deci- 

sioms that in cuv^cH of conditional sales the term of limitation for 
a pro-emi)iiva strit should bo calculated from the date of fore- 
closure— Pftumd V. Ham Palfan Ram (1) and Afihik AH v. 
Mathura Kandu (2). The case last cited is similar to the present 
I therefore, without disposing of the other issues, dismiss the 
plaintift-'s claim witli oostsd* 

On appeal the lower appellate Court , (Subordinate Judge of 
(3orakhj)ur) concurred with the Munsif that the suit was barred 
hy limiiatioii umler art 120, but computed the period of limita- 
tion from the 24th May,. 1874, the date of the expiration of the 
year of grace* 

Tho plruntitf appealed to tlm High Court, contending that the 
period of limitation should he computed from the date the mort- 
gagee ha<l obtaiiied possession in exeautiori of his decree* 

Lala LaUa Fraiad, for the appellant* 

Mr* Carapid^ for the respondent. 

BTUAiuirr, J.— The artiola of the Limitation Law admittedly 
applicable to this case is art. 120, and the only question is, from 
what point are the six years to be held to eommcmce. Now, 
aliliough the final or hn* for the foreclosure was madein Decemlx'r, 
1875, Padaruth Singh, the vmulee, was compelled to bring a suit 
for deedaratiou of his title and possession, ami it was not until the 
28th April, 18BI, that Im obtained a decree, mukr which possessioa 
was sulKsecptenily given him on the 30th NovomhcM’, 1883, For 
tho reasons given by mo in Ilmik Lai v. Singh (3)y I think 

that th«^ pre-eitipior is etUiilud to contonil that his full right to 
impeach tlm ssle had not a( 3 oruotl until tlw validity of: the sale, as 
between the vendor and vendeo, had bean eBtai)IisluM! by a Cemrt, 
for non comtai^ but tbai it tnight have bean found invalid, in which 

(1) I* U Ii. 4 All 218* (2) T* U Ii, 5 All 187* 
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cawi liii« cait^p of ftcfiott womIi! Imivm li h not mmcmh* 

^itrf for to dimnt^f^ hort^ wIm'IIkw i mn {trMjtiiri^d to ilm 

tiow o\pn\HmHl hy my hrolltimf^ Olilliohl mimI flroillnirHi in Iho mm 
of /*ivio Vhiitfh^fi \\ iUmjm CfimHUm (1) ; m liikin^^ flm tlooroo of 
i!m 2K{li Aprili IBBU iih flio Mliuiiiig-poin^ llm jirommi HttiU which 
wim f^tiirtoil on flm ’i7th Maroln 1^84, iilHimkiifly within Ihim. 

Ill my opinion ihtfi iipjmal inmit hn iloorooih afni tho ilorrinH of 
lh« lowmr Oonrii^ hoiiig itnHmmHl on Iho proliinimiry point on which 
ilmy throw oni tho llm mm will hn roniamloil to llm Mnmif, 
niulor Mi of iho Oivil Ffwanlnro for iliaptMtl on ihe 

moril!^. Tlio tmtiia hitherto inonrrotl wit! Im in l!i« oiiiwo. 

TyiieklIii tL~I iigroo in llm viowa slaknl i«ul tJm order inailo 
hy my lennuHl hrotlmr. 

Appml. iiiimml 

Mr, BmllmnI JmU r fi/rr## 

TIUIIIII PA« iWmim'mmm) ff/g||Alil.L^f#C*fiT«inr^T-oriwmir 

of tfll ^/ir rr|»s> Oiiiti >f/ ft 

prrlmi XV (JJmihiimu ♦Lu. i»» X***. 17?^* liPi 

A tni «lh in it «iiif tni ii nnii|il» 

i^'ntOiioi4'^4 thr rrm-ifiiftit 1C ilit’ j»i‘lf.;iniini 4f4*t « 

tii4 finitl willtiii hmv i^l»iiinuv 0 ili*t |wiwrr In r^fwr 

li \y pf iliP nu^pprty/* Ui» tUh llm 4ftin»o» 

liitlilpf nimliwl for fiionnitipii p| UtP 

Ifrl4 tlinL m ilo* niriivl»fin| ilml Hip ilprrpp linitkr 

Milulii it«i fp|‘ 0*4 lurnnitiMii till ftflpr iliP to niry *if fpitr lilt iiifliH frptii tlif 

flip tif lol 1#.^, »r|i U p| Hip I4t*0lilti*iii Art, *iii4 iimI itf iirL 

!7II» Hopllii Ih* Iipplipn tp flip rfi«kt\ iitil Hif» »|i|4irittiPti Cur lUrriiiimi l|ii^lii|| hrrii 
itiftilr rniiliiii I lion* v«uo'» ibp Kill Aiirll, wlirti lltr ri^lii l« tt*k Oir 
iHil-kiii nrrrttml, wm tml liirwl hy liMilliiliiiti, 

Tnr, tWjw nf which PscentioH vim 80 H*;hl in fhifi nwe, hearing 
datn the Hth Pccemher, IBS!, wiis mnde in n aiiit tm a ftiniplc 
inwij?«j;?e4*om!, It cmitainetl thn fnlhnvinj; prmisiutt If (ho 
jml|?metil«i!eht i« «»t pftiil wilhin four uKintlm, Ihi* tlcrrwj-lnjhicr 
ahull huvo the (lowcr to rwovor it hy aithi of t!i»M«ortgft|»«nl 
jtrojtarly,” The deeree-hnhlor ttpitliei! for escention of the <iet*ro« 
OH thft nth IfVltriiary, 1885. Tho Court of first inatanoo (MniiNif 


• Ajijwfct Nti *'i ».f lass, (rmn nit nolpr of (! 4 . Iiiitti. li, K*.i , iimtiUt 

4«tk» 1 ‘t Wnr»i>th«l»il, tl«te.t»h» aSnl .Juttfl. t«NS, nfflfitiiiirf i.ii .ir.li.i «f .Hnijul 
HumliR, lim»it of faruklifttMa. tkt«J tbe »th lUrt li, mit, 

(1) I,1*»,4AU SPl, 
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of Farukhabad) rejected the application on the ground that it was 
barred by limitation. The Court was of opinion that the dooroe- 
liolder should have applied for execution within three years from 
the date of the decree, as provided by art. 179, sch, ii of the 
Limitation Act, inasmuch as tho dooroe could have been executed 
against tho judgment-debtor personally from its date, although 
it could not have boon executed against tho mortgaged property 
till tho expiration of four months from its date, and no such 
application having been made, the present application was barred. 

On appeal by the decree-holder the lower appellate Court 
(District Judge of Farukhabad) affirmed the order of the Court 
of first instance. 

The decree-holder appealed to the High Conrt, contending that 
the application was not barred by limitation. 

Munshi Kmki Prasad, for tho appellant. 

The respondent was not represented, 

Brodhurbt and Tvkrkll, JJ.— Tho Courts below were wrong 
in applying the provisions of art, 179, sch. ii of the Limitation 
Act to this ease. Tho decree made on the 8th December, 1831 
provided expressly that tho decree-holder might not apply for its 
execution till after expiry of four months from that date, that is 
to say, till after the 8th of April, 1882. Therefore tho limitation 
of art, 178 applies to tho case before us. The deoree-holdor has 
three years from tho date when the right to ask for execution 
accrued to him, Ei.s applioatiou of the 17th February, 1 885, being 
within three years from the 8th April, 1882, is not barred, Tho 
appeal is decreed with costs. 

CwlO\Xl0U ^ 


Befort Mr. Jmict Brodhurst and Mr. Juitke Tyrrell. 

TAHAL (PfcAISTiro) V. BISHESHAB and ASOTaBECDOTBNDANTs).* 
Ayrumenlto refer In aiUtratinn—Befusa} to refir'^Suit in respect of kntur agrmi 
to h referred— PlmUm-'dct Ip/im (.Speeifie Relief Art), i 21. 

One of Uie iwrlieH to ii oontruot to refer a oontrovorBy to erbitrution bruufihfc 
a suit for part of the mtl.jeot-naatter referred. TEo defendauto pl ciulod the bur of 

’ • Beo^nd Anno J No. UUd j’8iMroitt~aleorc6 oE M. B. Howoll. Km-i , Dwtriet 

JudKe Mirwqnir, tho 9th Jamtjwy, 188.b 

Maula BakLuih, Muu»U o£ Miistnpur, dated the aSrd August, 188L 
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/|fl,IUnf fill' *‘f Jiliin-: <‘ii |t«sf mI Oil' uliiinfifl wim tm% 

!iinf}ili5 = 'Hiil '*» I'lU-ni^ it^ ilii' f<. 21 nf llu* 

»lvfUh \Wnft AH. 

I'lir rtiilHM-f. Ilii^ of wliirli mmU l«r n will ttiiilrr 

r«mt0i»|4i»ir4 l',y yl of AijIi iiiiwt nn tfoinirn'l* aii»l 

tiol rt foiiirfici liiiikrti «|i l\f of lilt Iko \mfim lo ll, 

TiiK jihiintifF III llii^ miii rlniiiwl a Ho 

alloginl tlittl wiiifiy yaiim ho t%m\ iii» hrolliori ilio fathor of llio 
ir»l dofotiflaii^ lii,^lios}iiif, iiinl gmti4-fjii!it»r of iho noroiiil ilofoiid** 
Klmnini^ had iiindo a division of thoir aiioo.Htnil firojiorty; 
that tlio }u«if«o in ijnofioitj whirh n {nirt of .^nrh |)ro|irrty^ foil 
In tlio |djiiufiira ahum ; iiiul that hn had hnnn wmn^dnllj diapoH-* 
iowcidl of it lij ilio doloinlanii. Tha ilofoiiiliinta }ilniiiifHl— |i) that 
Ikirci liul iHioii lui iigriHitnoiit hotwoon tlui jikiiitifl mtd tlicnnaolvoa 
In rofpf thi» iniillor In arhilriiliniij nm! Ihni tlio innl wim Imrml 
hy llm l»»l {»i*ragrii|i}i nf a $»f llui Hjiooitio H«4h*f Art * Mini (ii) 
tlnil Ihctro Inn! Iwoii iin wioh iliriiinn 4*f jirojinrly m ailogoil hy tim 
iiit^tnning tliai mvh divikmi liinl laHni inado, llm 
|diiiiililf will* oniilhHi In nno^’InUf i»f tln^ hnOH*^ nnhy 

lJ|int)i I ho fir?4t iff Ihoao Iho Iknirt tif ftrai itwliition 

(lliiiwif iif tdiMnnod m fi4lnwi4>-H* j luivn vary ciirofnlly 

iamakloml llio ohjonfinii fnnnds'd tin fho ininoltidiiig jiiir«grii|ili of 
i* 21 of llm B|iooiiiii Itohof Aol^iiint tho oiitiohiaiiin In ifliioti t hiiTo 
001110 h fttivofw to llm tiofoiohmift* Tti niHwod in flnit jihii^ tlui 
ilofoiiiliint nin4, in my o}4ninti| j.rnto that tlio jihniiiiH’ hiw rofii^otl 
In imrfntm llio onnlnmi In rolor in nrtiiinitinti. Thifi hui nui hiani 
ailogiHt iinr llio dofoinjiitim : nii llio 

eimlrir?^ niio of thinr wittioiioa, Jkln Pra?mil, im n rt^intnii 
wlij tlmrn wfift iin Ihil whtofi t tliiiik |ti In* r*|niilly Ifto 

fit tilt of ttio ilnloinjiiiifu* Hit Nn tiwitri! Inw tioi-n ihdk 

¥rrml ; iiimo flin iigmotimfji ihn jiiiflio« liiivo ijiiiirroIttHti iiml t!i« 
|triwmi liiw hooti iiiitUntinl ; llirrofnro itn itn’iird miw itnnlod 
I iimionitiiml Inin In nmnii that imifimr jnirty nliicjiHl hy tho vmu 
tfirti mill llirrofiiro lliorn wm tin awiinh Tiii« lipjionro In nm to 
tm itii liiw ilnidf* Aniiu inilhnriiyi if tnmtltHl, 1 rohir It* !\\mmud 
CAiwfer f* Clitiinirr Kmi Muuhij^^ { !), Tim jitiuiiiiifii §wii 
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explanation why ho would not conform to the aforosaid ngroomont 
is, tlmt iho arl)itrators hatl rofusod to deoido, and that some of 
iluun have died since the institution of the‘ suit The first por- 
tion of iliis statement is disputed, as the pleader for the defend* 
ants contends that the arbitrators did not refuse ; but wbetber 
they did or did not refuse is, 1 think, immaterial, since it is now 
admitted that some of them are dead ; and, this being bo, I hold 
thet the agreenuent has ceased to bo operative between the pur- 
ties (IttLneJl On Arlntndmi^ p. 15tJ), It has been also xirged that 
as the arbitrators, who are stated to bo now dead, were alive, and 
all were willing to adjudifaiie, at the time the suit was brought, 
the quostion of the liability of tbo plaintiff under the agreement 
should be determined as it then stood : that, looking at it in that 
aspect, 1 should hold the pre^sent suit to be barred by s. 21 of the 
Specific Belief Act, and relegate the [daintiff to a fresh suit. 
This sooms to me a too iueqtiitable view of the nuittor, and I 
cannot adopt it^ I thererore hold that nothing has boon shown to 
bar the present stiit*” On tlio tnorits of tlm suit the Court foimd 
that there had been a division of ilie anotmtral estate, and tliat the 
house in question had fallcu to the plaintifFs share, and had been 
held by him for forty ymm* f he Court accordingly deoroad the suit 

The defendants appealed to the District Judge of Mirssapur, 
Upon the question whether the suit was barred by 8.21 of the 
Bpecifle Relief Act, tlio Jmlge observed : Tlie Mvmsrf seems to 

have <lrawn the conclusion that both parties agrc‘ed to revoke 
the reference to arbitration ; for he says, U understand him (Debi 
Prasad) to mean that neithem party al)iile’d by the eontraefc, and 
thereforo there was tu) award.’ But 1 do not tliink that more can be 
deduced from the witness’s words than that the i)artiQ8 quarrelled 
in the cotirso of the arbitration, and Uicreupon the plaintiff rushed 
iuto court. Now this, I think, amounted to a refustd to porlbrm 
his share of the contract* lie had contracted to await and abide by 
the award of the arbitrators* Instead of doing this, lie r nailed into 
court before the arbitrators had had time to complete the inquiry 
upou which they had entered# This case, then, is clearly dis- 
tinguishable from Koomud Chundif JOw v» Chundet* Kmd Mookerjes 
(1), cited by the Munsif, where the reforcncc to arhiiraliou had been 
. (l).LL#ii, scale* 408, 
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eontingeiit, but when the contingency arose^ the defendants omitted 
to call upon the plaintiff to carry out his contract to refer the dis- 
pute to arbitration, and, in consequence of this omission and of the 
plaintiS's omission to bring the case before the arbitrator, the case 
nerer came before the arbitrator at alL That precedent merely 
shows that from the mere omission of the plaintiff to bring the case 
before the arbitrator, it cannot be inferred that he has refused to 
allow it to go before the arbitrator, and the same rule is laid down 
in A(ma Rai y. Sheobaran Rai (1). But here the case was actually 
•before the arbitrators, and the plaintiff tried to withdraw it from 
their cognizance by filing this suit. Under these circumstances, I 
think the snifc is barred. The cause of action is said to' have 
accrned on the 17th January, 1882, and the house in suit was ad- 
mittedly one of the two houses specified in the agreement of the 
18th May, 1883 ; and it is clear, therefore, that the sulyect of the 
present suit is one of the subjects that the plaintiff had contracted 
to refer. The Munsif assigns another reason for holding that the 
.suit is not barred, namely, that some of the arbitrators beino* 
admittedly now dead, the agreement had ceased to be operative. 
But I think that Hhe existence of such contract ’ in s. 21, means 
^ the existence of such contract at the time of institution of the 
suit,’ as clearly appears from the context. Whether or not the 
plaintifi* may be entitled to institute a suit after the death of some 
or all of the persons named as arbitrators, he was not entitled to 
instiiute the present suit at a time when all those persons were 
alive. I reverse the Munsif s decree, and dismiss the suit with 
(XJsts in both Courts.” 

The plaintiff appealed to the High Court, contending that the 
suit was not barred by s. 21 of the Specific Relief Act. 

Munshi KoBhi Prasad^ for the appellant. 

Babu Ram Da& Chakarhatiy for the respondents. 

B^dhurst and Tyrrell, JJ.— It is admitted in this case that 
the parties agreed to an arbitration on the 18th May, 1883. One 
of them has bronght this suit for part of the subject-matter refer- 
red to the arbitrators more than a year after that date. The 
defendants plead the bar of s. 21 of the Specific Relief Act, but 
they do not allege in their answer to the plaint that the plaintiff 
(1) Weekly Notes, 1882, p. 58. 
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refused to perform Bis eontraet to submit to arbitratioB. And one 
oftbe arbitrators^ a witness in this case, has sworn that the arbitra- 
tors did not decide the case because ^^the parties were contentious 
among themselves.” The Judge, in appeal, held that the mere act 
of filing this suit on the part of the plaintiff is tantamount to a 
refusal to perform his contract in the sense of s. 21 of the Specific 
Relief Act. We cannot take this view ; and we hold that the 
contract, the existence of which would bar a suit under the cir- 
cumstances contemplated by this section, must be an operative 
contract and not a contract broken up by the conduct of all the 
parties to it. We allow the appeal, and setting aside the decree 
of the lower appellate Oourt, remit the appeal for determination 
on the merits, under s. 562 of 'the Civil Procedure Code. Costs 
will be costs in the cause. 

Appeal allowed. 
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Befort Mr. Justice. Brodhurst and Mr. Justice Tyrrell, 

DHANAK SINGH and others (Defenbants) o. CHAIN SUKH (Plaintiff).* 
Lamhardar and eo-$hirer^ Suit hy co- sharer for profits — Burden of proof - — 
Act X// 0 / 1881 (i\r.-TV. P. R'nf s. 209. 

When a co -sharer claims a dividend on the full rental of the mahSl, and the lam- 
hard^r pleads in reply that the actual collection fell short of that rental, the burden 
of proof lies on the co- sharer to show that the deficient collection was attributable to 
the conduct of the'laihbardar, in the sense of s. 209 of the N.-W. P. Rent Act (XII 
of 1881), before he can succeed in getting a decree for a sum in excess of the actual 
collections. 
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The plaintiff in this suit, a recorded oo-sharer in a mahal, sued 
the defendant, the lamhardar, for his share of the profits, claiming 
in respect of the full rental of the mahal. The Assistant Collector 
trying the suit gave the plaintiff a decree for profits calculated on 
what the defendant and the patwari said had been collected, on the 
ground that it was for the plaintiff to prove that more was collected, 
or that the defendant was able to collect more, which he had not 
done. On appeal to the District Court the plaintiff contended that he 
was entitled to a share of profits calculated on the full rental of the 
mahal, and that if the lamhardar asserted that he had collected 
less than the full rental, the burden of proving that fact rested 

* Second Appeal No, 160 of 1885, from a decre^f 0. J. Dan i ell, Esq., Dis- 
trict Judge of Farukhabad, dated the 12th November, 1^884. modifying a decree of 
Faudit^Maharaj.Narain, Assistant Collector of the first class, Farukhabad, dated 
the 29th Mitreh, 1884. 
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on him, and also of showing that he w'as unable to collect the full 
rental owino- to circumstances which would relieve him of the 

responsibility of acconnting to the shareholders for the fall rental. 
The District Judge allowed this contention ; and, as the defendant 
had not proved that he had not collected the full rental, and had 
not shown that he was unavoidably prevented from collecting, he 
gave the plaintiff a decree for the amount he claimed. 

. The heirs of the lambafdar appealed to the High Court, 

Mr. Carapiet, for the appellants. 

Munshi Hanuman Prasad and Miinshi Madho Prasad, for the 
respondent, 

Brodhuhst and Tyrrell, JJ.— The burden of proof has been 
wrongly laid by the appellate Court on the lambardar in this case. 
When a co-sharer claims a dividend on the full rental, and the’ 
lambardar pleads in reply that the actual collection fell short of 
that rental, it is incumbent on the co-sharer to show that the defi- 
cient collection was attributable to the conduct of the lambardar 
in the sense of s. 209 of the Rent Act, before he can succeed in get- 
ting a decree for a sum in excess of the actual collections. The 
Court below has ruled erroneously to the contrary effect; and we 
must modify his decree to this extent. 

The appeal is allowed, with costs in proportion to tire amount 
by which the decree will be thus reduced. 

Appeal allowed » 

Before Sir W. Comer P ether am^KL^ Chief Justice, md Mr. Justice Oldfield, 
CHHIDDU (Defesdant) o.*HAE.PAT and otuers (Plaintiffs). * 

Jurisdiction-^ Ciml and Revenue Courts-^Suif hy lessee of occupancy-tenant for 
recovery of possession — Act XU of M%1 {N,*W, P, Rent Act), 95 (n). 

S. §5 (<i) of tlie N.-W. P. Renfe Act (XIL of 1881) is applicable to a suit 
by the -lessee of an occnpancy*tenanfe to recover possession of the land imder 
the lease, from which the lessor has ejected him ; and such a suit is exclusively 
cognizable by the Rev enne Courts. Muhammad Zahi r, Easrat Rhan (l) viadL 
Bibhan Y, Pariah Singh '2) 

♦ Second Appeal No. 189 of 1835, from a decree of Maulvi Muhammad Abdul 
Basifc, Subordinate Judge of Maiupuri, dated the 17th September, 1884 reversin*^ 
a decree of Maulvi Sakhawat AH, Munsif of Etah, dated the 27th June, 1884* 

(1) Weekly Notes, lSS2, p, W, (2) I. -L. fi., § All., 81, 
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The plaintiffs in this suit, claiming to be the sub-teiianhs of the 
defendant, a tenant with a right of occupancy, under a lease in 
writing, and alleging that the defendant had illegally ejected them, 
sued for possession of the laud leased to them. The suit was in- 
stituted in the Court of the Munsif of Etah, The defendants set 
up as a defence to the suit, amongst other things, that the suit was 
one cognizable in the Revenue and not in the Civil Courts. Upon 
the issue framed on this contention the Munsif held, that, the 
dispute being between two cultivators, the suit was cognizable in 
the Civil Courts, and, deciding the other issues in favour of the 
defendant, dismissed the suit. On appeal by the plaintiffs, the 
lower appellate Court (Subordinate Judge of Mainpuri) gave 
them a decree, holding also, for the same reason as the Munsif, 
that the suit was one of which the Civil Courts could take cog- 
nizance. 

The defendant appealed to the High Court, 

Mr. Simeo?)^ for the appellant. 

Babu Ram Das Chakarbati^ for the respondents. 

Oldfield, J.— In this case it is admitted that the defendant 
has the rights of au occupancy cultivator in this land, and the 
plaintiff is a lessee from him. The suit is a suit to recover posses- 
sion of the land under the lease from which the defendant has 
ejected the plaintiff. The only question before us is, whether the 
Civil Court has jurisdiction to entertain this suit. In my opinion 
the finding of the lower Court on this question is wrong. The 
suit is exclusively cognizable by the Revenue Courts, The lower 
Court is wrong in holding that when both the parties are cultiva- 
tors the suit is cognizable by the Civil Courts, because there is no 
relation in that case of landholder and tenant as contemplated by 
the Rent Act. This is not so ; the matter in suit is a matter on 
which an application of the nature mentioned in s, 95 (n) —^^appli- 
cation for recovery of the oocupancy of any land of which a tenant 
has been wrongfully dispossessed”— might be made. The rulings 
cited by the learned pleader for the respondent— Zaki 
V. Hasrat Khan (1) and Ribban'?. Pariah Singh (2) — are distin- 
guishable. In those cases the suit was brought against the 

(1) Weekly Notes, 1882, p. 61. (2) I. L. E , 6 All., 81, 
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defendant as atrespasser for a declaration of right. The decree 
of the Court below is reversed, and the suit is dismissed with costs 
in all Courts. 

Pbtheram, 0. — I concur.- 

Appeal allowed, 

Bepm Sir W, €<mm' Fetkeram^ KtyCJikf JuBtUe^ and Mt, Ju&iice Oldfield. 

MDHAMKAD ABID AND ANOTHER (Plaintiffs), MUHAMMAD 
ASGHAR (Defendant).* 

ArbUration---digtement to rejer not providing J or disagreement of arUiratoTB^ 

Appointment of umpire hg Court^Award by umpire and one arbitrator--- Decree in 

accordance with award-— Appeal-— Civil Procedure Code^ ss. 508, 509, 511, 523 — Appli- 
cation to set aside award— Act XP of 1877 (^Limitation Ae0j sch. ii, iVb. 158* 

In. an agreement to refer certain matters to arbitration, wliich was filed in- 
coxirt under s. 623 of tlie Civil Procedure- Code, and on wMcb an. order of reference 
was made by the Court, naprovisicm was made for difference of opinion between the- 
arbitrators, by appointing an umpire, or otherwise. The arbitrators being unable to- 
agr^ upon the matters referred, the Court, on the application of one of them, appoint- 
ed an umpire, and directed that the award stwmld be submitted on a particular 
date. An award was made by the umpire and one arbitrator, without the con- 
cuireuce of the other arbitrator, and submitted to the Court, which’ passed a decree- 
m accordance with its terms. On appeal by the defendant in the case, the District 
Judge reversed the decree. 

Held that an appeal would lie to the Judge from the decree of the first Court, 
where there had been no legal award, sueb as the Ikw contemplated. Machman Das 
V- Hri/pa 2 (1) referred to. 

Sdd that, in the present casej there had been no legal award such as the law 
contemplated, inasmuch as the agreement to refer gave the Court no power to 
appoint an Umpire, and required that the award should be made by the arbitrators 
mmed by the parties. 

Held that s. 509 and the other sections preceding s. 523 of the Civil 
Procedure Codej relating to the power 'of the Court to provide for differeuce of 
opinion among the arbitrators, were only made applicable to cases coming under 
*. 523 , 90 far as their provisions were consistent with the agreement fiied under 
that sectioBL 

Heidalso that the' defendant was not precluded from appealing to the Judge 
&-cm the first Court's decree because he had not appJied to set aside the award; 
within the ten days allowed by art 158, sch. ii of the Limitation Act, inasmuch as 
that article appUed to applications referred- to in s. 522 of the Civil’ Procedure 

T \- 1 * 4 ^ 1 *?*^ AK>eaI Ho, 191 of 1886; from a decree of B. B. I hornhill Esa- 
^•tect Judge oUwnpnr, dated the 2lst Hovember, 1884, reversing a decree of 
"s?’' Sobordinate Judge of Jaunpur, dater thlsist Ma^c?. 

t L-.^6 All,, 174. 
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Code, i c., appIicatioBs to set aside an award on any of the grounds mentioned in 
8. 521, and the defendant did not contest the award on any of those grounds. 

The facts of this case are stated in the judgment of the Court. 

Mr, C. H, Bill and Shah Asad Ali^ for the appellants. 

Mr. T. Conlan and Pandit A^udhia Bath, for the respondent. 

Petheram^ C.Xj and Oldfield^ J, — This is a case coming 
under s. 523 of the Civil Procedure Code, 

The plaintiff applied in writing to the Court of the Judge of 
Jaunpur to file an agreement entered into bj him and the defend- 
ant to refer certain matters to arbitraiion. The agreement is 
dated the 27th August, 1879, and the application was presented 
on the 17th August^ 1883. 

This application was numbered and registered as a suit, as 
required by the section ; and notice was given to the parties to 
show cause why the agreement should not be filed. The defendant 
filed some objections, which were disallowed ; and the Court made 
an order of reference, as required by the section,, to the two 
arbitrators named in the agreement. 

By this agreement only two^ arbitrators Were named, and no 
provision was made for dilSerence of opinion, by appointing an 
umpire, or otherwise. It appears that one of the arbitrators 
applied to the Court to appoint an umpire, as the arbitrators could 
not agree ; and the Court did appoint an umpire, and directed 
that the award should be submitted on the 17th March, 1884. 

The defendant, on the 14th March, 1884, objected to the 
umpire appointed by the Court ; and no notice would appear to 
have been taken of the objection ; and an award was made by the 
umpire and one arbitrator, without the concurrence of the other 
arbitrator, and submitted to the Court on the 15th March, 1884. 

Some objections were filed to it by the defendant, on the 27th 
March, which were disallowed ; and the Court passed a decree in 
conformity with the award. The defendant then appealed to the 
Judge, who reversed the decree, on the grotmd that the award 
was illegal, inasmuch as it was not consistent with the agreement 
for the Court to appoint an umpire, or for the award to be made 
by the umpire ^nd one only of the arbitrators named. 
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Id appeal bj the plaintiflF, it has been urged that no appeal 
lay to the Jadge^ and that the defendant was precluded from 
appealing/ inasmuch as he had not applied to set aside the award 
within the ten days allowed by art 158 of the Limitation Act, 
and that it was within the power of the Court to appoint an 
ampire, and for the umpire and one arbitrator to make the award. 

We think the appeal must fail. An appeal will lie to the Judge 
from the decree of the first Court with reference to the Full Beucli 
ruling of this Court to which the Judge refers (1), where there 
has been no legal award such as the law contemplates ; and this 
is the case here, as it seems to us that the agreement gave the 
Court no power to appoint an umpire, and required that the award 
should be made by the two arbitrators named by the parties. 

It has been contended that s. 509 of the Civil Procedure Code 
gives the Court a power to provide in the way it did for difference 
of opinion among the arbitrators ; and we were also referred to s. 
508. 


But s. 509 and the other sections preceding s. 523 are only 
made applicable to cases coming under s. 523 (like the one we 
are dealing witb,) so far as their provisions are consistent with the 
agreement filed nnder s. 523. 


The terms and intentions of the agreement itself must therefore 
be looked to, to see if s. 509 or s. 511 could be properly applied 
in this case ; and we tbink they could not, as no implied power to 
appoint an umpire can be gathered from the agreement of the 
parties, which appears to have been that the two arbitrators named 
by them should alone and in eonsnltation arbitrate between the 
parties, by coming to some unanimous decision upon the matters 
referred. Tlmre will be therefore no legal award in this case. 

We do not think that there is any force in the plea that the 
defendant-respondent is precluded from contesting by way of 
appeal the decree of the first Courtj’becaiise be did not apply to the 
Court to set aside the award within the time allowed by art.158 
of the Limitation Act. 

This article applies to applications under the Civil Procedure 
Code to set aside an award, that is, to applications referred to 
.. , Ltxfihmtn Da& w I, L. E., 6 All 174. 
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in s. 522j whieh are those to set aside an award on any of the 
grounds mentioned in s. 521. 

The defendent, in appeal, however, does not contest the award 
on any of those grounds. 

His objection is that the persons who made the award had 
no power at all to make it ; and there was, in consequence, no 
legal award; and he questions the legality of the proeedure. 
Whether or not the defendant would b"b precluded in appeal from 
making objections on any of the grounds mentioned in s. 521, 
because he had not applied to set aside the award on those grounds 
within the time allowed by the Limitation Act for making the 
application, is a question we need not determine, as it does not arise 
here; but there is nothing with .reference to the Limitation Act 
to prevent him from raising the question he now does. 

A long argument was addressed to us by Pandit A^udhia Nath 
on behalf of the defendant, that the plaintiff-appellanPs application 
to file the agreement was itself barred by limitation under art. 178 
of the Limitation Act ; but taking the view here taken, that the 
appeal fails, it is unnecessary to discuss it* 

The appeal is dismissed with costs. 

Appeal dismissed. 

Be fore Mr. Justice Oldfield and Mr, Justice BrodhursU 
GO PAL DAI (Plaintiff) v. CHUnNI LAL (Defendant)* 

Execution of decree^ Atiackment of properiff^Pa^ment into court of money due under 

decree — Civil Procedure Code^ s. 295 — Assets realized by sale or otherwise. 

G and C held decrees against and took out execution of them, and the 
Judgment-debtor’s property was attached, but no sale took place. The judgment- 
debtor paid into court the sum of Rs. 1, 200 on account of G's decree. 

Jleld that G was entitled to the sum of Rs. 1,200 paid into court by the juds'- 
menirdebtOr, and it could not be regarded as assets realized by sale or otherwise 
in execution of a decree, so as to be rate ably divisible between the decree-holders 
under s. 295 of the Civil Procedure Code, inasmuch as it could not be said that 
there was a realization from the property of the judgment-debtor. 

Purshotamdass Tribkovajtdass v. Makamnt Surajbharthi BemSbarthi (1) 
approved. *• 

,• Second Appeal No. 1663 of 1884, .from a decree of Babu Pramoda CharaU; 
Judge of the Small Cause Court, Agra, exerersing lithe powers of a Subordinate 
Judge, dated the 26th August 1884, afarining a decree of Lala Baij Nath, Munsif 
of Agra, dated the 9th May, 1884. s ?■ 

(1) I. L. R., 6 Bom., 588. 
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Thi plaintiff in tliis Suit, Gopal Dai, a Hindti widow, obtained 
a decree against her biisband’s father and brother fora maintenance 
allowance of JRs. 120 per mensem. In Ifebrnarj, 1883, she applied 
for execution of this decree, praying to recover Rs. 1,200, arrears of 
the allowance, by the attachment and sale of a village belonging to 
the jadgment-debtors. The village was attached, and then the 
judgment-debtors paid into conrt the amount of the arrears. By 
the order of the Court executing the decree the amount was rate- 
ably dividaJ between the plaintiff and other persons who held 
decrees against the plaintiff’s judgment-debtors, and had applied for 
execution thereof One of these decree-holders was the defendant 
in this suit, Chnnni Lai, to whom Es. 844-3-9 were paid. The 
plaintiff sued to recover this amount from him. Both the lower 
Courts held that the defendant was entitled to the amount under the 
provisions of s. 295 of the Civil Procedure Code. 

In second appeal by the plaintiff it was contended on her behalf 
that the provisions of s* 295 were not applicable under the oircum- 
fitanees. ■ : , . . . V ■ 

Pandit Nath and Babu Jogindro Nath Chaudhriyiot 

the appellant. 

Mr. W, M. Cohiiiy for the respondent. 

Oldfield and Brodhtjbst, JJ.— We are of opinion that s. 295 
of the Civil Procedure Code does not apply to this case. 

The plaintiff and defendant held decrees against Babu Bishara- 
bhar l^lath, and took out execution df them, and the judgment- 
debtor’s estate, mauza Barara, was attached, but no sale took place. 
The judgment-debtor paid into court the sum of Rs. 1,200 on *1, 
account of the plaintiff’s decree, and the question is whether the 
plaintiff is entitled to this sum, or it was rateably divisible among 
the decree-holders. 



We think that this sum cannot be held to be assets realized by 
sale, OF otherwise, in execution of a decree, so as to be rateably 
divisible under s. 295. It cannot be said that there was a realiza- 
tion from the property of the judgment-debtor, and so the payment 
does not come within the meaning of s. 295. The payment would 
not release the property from attachment, or stop sale in execu- 
tion of the defendant’s decree. 
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We concur in the view of the law taken by the Bombay High 
Court in Tribhovandass v, Malmnant Surajbliarthi 

(1), which supports the view we take here. 

The plaintiff is therefore entitled to a decree^ and we reverse 
the decree of the lower Court, and decree the claim with all costs. 

Appeal allowed^ 


Before Mr, Justice Oldfield and Mr, Justice Brodhurst* 

THE LAND MORTGAGE BANK OF INDIA (Plaintifp) e. MOTI akb - 
OTHERS (Defendants) * 

LlcensCt revocation of^ Works of permanent character executed hp licensee^ 

Act T 0/1^%% {Easements Aci')^ ss, 

In a suit by a zamindar to have Ms right declared to build a house on some 
Waste, land in the mauza, the defendants, who were tenants in the mauza, resisted 
the claim on the ground that they had built wells aud water-courses on the land, 
and had a right also to use it as a threshing-floor and for stacking cow-dung. 

Held that the defendants having acquired no right adverse to the plaintiff 
as owners, by prescription or otherwise, in the land, their right of use could 
only be as licensees of the plaintiff ; and although he could not interfere with 
their right to the wells, which were works of a permanent character, and on 
which the defendants had incurred expenses, he could revoke the license as to the 
other use claimed of the land, and his claim to build the house should therefore 
be decreed. 

The facts of this case arc stated in the judgment of the Court, 

Babu iogindfo Nath CTiaudhri^ fox the appellant. 

The respondents were not represented, 

Oldfield and Brodhuest, JJ.— The claim is by a zamindSt 
to have his right declared to build a house on some waste land in 
the mauza. Defendants are tenants in the mauza, and assert that 
they have built wells and water-courses on this land, and have a 
right also to use it as a threshing-floor and for stacking cow-dung. 
On these grounds they resist the claim. 

The Court below admits that the defendants have no proprietary 
right in this land, but has dismissed the claim on the ground that 
they have acquired a right to use it for the purposes claimed. 

* Second Appeal No. 61 of 1885, from a ^decree of Rai Cheda Lai, Subordi- 
nate Judge of Farukhabad, dated the 10th December, 1884, modifying a decree of 
Maulvi Muhammad Anwar Husain, Munsif of Kaimganj, dated the 13tli June, 1881, 

(1) I. L. E., 6 Bom, 588, 


1885,, 

Gopal Bai 

V, 

Chunhi' Lab* 


1885 

December 15, 



THE mBlAN LAW KEPOBTS. 


[VOL. VIIL 


1885 


Tub La kb 
Moitgagb 
- Bamk Of' 

IWBIA 

% 

" MmL. 








But. if they iiave acquired no riglit adverse io the plaintiflp as 
ownerSj by prescription, or otherwise, in the land, their right of 
use can only be as licensees of the plaintiff; and, on the facts found 
in this case, ii can be revoked by the plaintiff, except in respect of 
the wells, w’hich are works of a permanent character, and on 'which 
the defendants have incurred .expenses. 

The principle of ss. 60 and 61 of the Easements Act is quite 
applicable to this case, although that Act is not in force here. 

In this case, their right to the wells which they have made 
cannot be interfered with; but the zamind4r cau revoke the license 
as to the other use claimed of the land. 

The decree of the Court of first instance, w’hich, while decree- 
ing the claim to build the house, preserves the rights as to the 
wells and taking water from them, and also provides, by consent 

of the plaintiff, facilities fora threshing-floor, &c., is fit to be 
affirmed. 

We set aside the decree of the lower appellate Court, and 
restore that of the first Court with costs. 

Appeal allowedm 
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Before Sir W. Comer Fetkeram, Kt., Chief Justice, and Mr. Justice Oldfield. 

BHOLAI AND .NOTHEE (PlaKMWS) ». KALI AND iHOTHEB (DbFENDaKTS)* 
Jltndu uiidoui— Mortgage iy Sindu widoio in possession of property in lieu of 
maintenance— Declaratory decree— Act I of im (^Specific Belief Act}, s. 42. 

The name of the widow of a member of a joint Hindu family was aUowed by 

the other members to be recorded in her husband’s place iu respect of his riglS 
andmteresta m tbe famdy property by way of compliment to her, and theHof 
^nted tto, m hen of maintenance, she should receive the profits of the proper^ 
dunng her Metrme^ The widow executed a deed of mortgage of the pZlZ 
which did net specifically state the amount of the estate mortgaged Z Z 
bond, n^n wHeh the obligee obtained a decree, in execution whLof be att^h ^ 
part of the property recorded in the name of the obligor The memh * 
family bron^t a suit in which they prayed for a declaration that the mol^ 

executed by the widow was invalid, and that the property was not liabSS 

amount ^ue thereunder, or to attachment in execution of the decree ebtein^ 

■upoD. the bond* - ootameu 

Heid ay if the widow’s possession were only a possession by the plaintiifi,’ 
_^^ent enti tling her merely toreeeive the profitsfor her maintenanci tbe nilfw. 
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eject her from the property, and that before they could obtain a deckration 
u nder 3. 4*2 of the Specific Relief Act, they must seek their relief by ejectment, 
that being the substantial and real relief appropriate to the cause of action. On 
the other hand, if the widow had an estate in possession, given to her in exchange 
for her maintenance, she had an interest which she was competent to alienate. 

Held also that inasmuch as the deed of mortgage contained no description of 
the amount of the estate mortgaged by the widowi and, upon its face, mortgaged 
her share of the property only, it cotild have no operation beyond her share, and 
the Court would not be justified in granting a declaration under s. 42 of the Specific 
Belief Act, merely because the plaintiff's apprehended some possible future claim 
based upon the allegation that the transfer comprised the entire estate. 

The plaintiSs in this suit alleged in their plaint that they and 
one Doman Pandey were members of a joint and undivided Hin- 
du family ; that Doman Pandey died leaving him surviving a mi- 
nor son called Nihor ; his other son, Behari, having died during 
his father’s lifetime leaving a widow, the defendant Mu?am- 
mat Kali ; that Nihor died a few days after his father and 
before his name was entered in the revenue records in respect of 
the rights and interests of his father; and that, owdng to the circum- 
stances mentioned above, ^^the name of Musammat Kali, daughter- 
in-law of Doman Pandey, was caused to be entered in respect 
of the rights and interests of Doman Pandey, merely by way of 
consolation and courtesy to the said Musammat, who had in fact 
no right to the property in question, and her name had hitherto 
continued to be recorded.^’ The plaintiffs then went on to allege 
that, notwithstanding her want of right in every way,” Musam- 
mat Kali had, on the 21st May, 1877, executed a bond for Rs. 778 
in favour of the defendant Raghiibans Pandey, in w^bich she made 
a simple mortgage of a one anna and one pie share inmauza Silion- 
da, a part of the property recorded in her name ; that Musammat 
Kali was not competent to make the mortgage, nor was there any 
necessity for the loan, nor was the bond in question in any way 
valid and enforceable as regards the plainliffs, nor had Musam- 
mat Kali any right in the property other than her possession as a 
trustee in lieu of her alimony that in addition to the boi5d men- 
tioned above Musammat Kali had given another bond to Raghu- 
bans Pandey, on w^hioh the latter had, on the 6th February, 1884 , 
obtained a decree, in execution of which he had caused a part of 
the property recorded in the name of Musammat Kali to be 
attached ; and that the property was not liable for this debt and had 
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been wrongfully atkcbed, Mnsammat Kali liaying no right there- 
in, and the debt not having been contracted for necessary purposes. 
On these allegations the plaintiffs claimed the following reliefs 

That by establishment of the plaintiffs’ right and invalidation 
of the bond, dated the 21st May, 1877, and of the attachment pro- 
ceedings, it may be declared that the under-mentioned property, 
recorded in the name of the female defendant, can in no way be 
liable for the amount due under the bond dated the 21st May, 1877, 
and for the amount of the decree dated the 6th February, 1884.” 

In the mortgage-bond, in respect of which relief was claimed, 
Mnsammat Kali, after stating that she had borrowed Es. 778 
from Eaghubans Fandey at the rate of Ee. 1-8-0 per cent, per 
mensem, and promising to repay that amount within one year, 
and after stating the purposes for which the money had been 
borrowed stated as follows : — 1 hypothecate a one anna and one 

pie share of maoza Sihonda for this sum, and I will not 

mortgage or transfer it in any way until the said sum with interest 
is repaid.” 

The suit was defended by both defendants upon the ground, 
amongst others, that Doman Pandey had in his lifetime separated 
from the family to which he and the plaintiffs belonged ; that Be- 
hari, the deceased husband of Musammat Kali, had not predeceased 
his father Doman and his brother Kihor, but, on the contrary, 
Kihor had died first and then Doman, and Behari had succeeded 
to the property recorded in his father’s name, and had in turn been 
succeeded by Musammat Kali as his heir; and that the debts which 
the Ir/i/ had contracted she had power to contract, and the plain-* 
tiffs were not competent to maintain the suit, inasmuch as they 
were not the next reversioners, Behari’s daughter and daughter’s 
son being alive. 

The defendants succeeded in this defence and their other defences 
in the* Court of first instance (Subordinate Judge of Gorakh- 
pur), which dismissed the suit. The plaintiffs appealed. 

Messrs. T. Conlan and 6. T. Spanhie^ for the appellants. 

Mr. C. H, Bill, Babu Jogindro Nath Chaudhriy and Lala loMm 
ial, for the respondents, ' 
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Mr. G, T- SpanJcie, for the appellants. — The evidence on tlie 
record shows that Behari, husband of the defendant Musammat 
Kalij predeceased his father Doman and his brother Nihor. The 
family was joint, and Kali enjoyed the profits of the estate, by 
permission of the plaintiffs, in lieu of her maintenanoe only, and 
not by reason of any interest possessed by her in the property* 
This being so, her possession was necessarily restricted to her 
own personal enjoyment, and could not be alienated by her. The 
mortgage executed by her in favour of the defendant No. 2 was 
therefore an illegal transaction, and the plaintiffs are entitled to a 
declaration to that effect, 

[Petheram, 0. J.— If the defendant’s possession depends 
wholly on the plaintiffs’ permission, she is their tenant>at-will, 
and they can eject her at any moment. In that case, however, 
they must seek their relief by ejectment, and cannot, with refer- 
ence to the proviso to s. 42 of the Specific Relief Act, sue for a 
mere declaration of their title. The Legislature intended by that 
section that the Court might grant to a plaintiff the relief granted 
by the Court of Chancery in cases where no relief at common law 
was available. Where a proprietor’s title was in danger, and he 
could not bring an action at common law to try the question 
of title, the Court of Chancery would give him this indirect form 
of relief, the more direct kind not being open to him. A mere 
declaration was never granted except on this condition. On the 
other hand, if the plaintiffs in this case cannot eject the widow at 
their will, she has at all events a right to possession, and that is 
surely a transferable interest ?] 

What the plaintiffs desire is not the ejectment of the widow, 
but the invalidation of the mortgage of the estate by her. All 
that the proviso to s. 42 of the Specific Relief Act forbids is a suit 
for a pure declaration, without further relief : it does not compel 
a plaintiff to sue for all the relief which could possibly be granted, 
or debar him from obtaining a relief which he wants unless at 
the same time he asks for a relief which he doel not want. The 
plaintifis here ask for consequential relief, in addition to a 
declaration, for they seek to set aside the alienation and the 
attachment proceedings. Secondly, assuming that the plaintiffs 
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cannot eject the widow, it does not follow that she has a transfer- 
able interest in the property. Her interest was by its very nature 
confined to her personal enjoyment, and incapable of transfer, 
resembling in this particular the interest of an occnpanoy-tenanfe 
under Act XII of 1881 (N.-W. P. Rent Act), whose alienations 
though invalid do not entitle the landlord to eject him from his 
holding. The analogy of English estates is misleading when ap- 
plied to the possession and transfer of property under the Hindu 
law. . 

[PetherAM, 0. J.— You say that the family being joint^ the 
widow of Behari took no interest in the estate, but a mere right 
of maintenance, but that, by a family arrangement, the rever- 
sioners allowed her a life estate in lieu of her maintenance. What 
evidence is there to show that this life estate was confined to her 
personal enjoyment, and that she was not competent to transfer 
it?] 

That is the necessary legal consequence of the facts that tho 
family was joint, and that the widow’s possession was in lieu of 
maintenance. She was not in the position of the widow of a 
separated Hindu . — Hurdyal Singh v. Shewdyal Singh (1), 

.[Oldfield, J.— Surely the power of the widow to transfer 
an interest of this kind is a matter of evidence in each case. 


Petheram, 0. J.— If the widow had the limited interest you 
have described, nothing beyond that interest can be affected by her 
alienations. If the mortgage-deed does not specifically refer to 
the whole estate, it must be assumed to relate to such interest 
only as the mortgagor could legally deal with, and you cannot 
sue upon the assumption that she meant to deal with more. How 
then is the title of the reversioners endangered ?] 


Such a transfer is injurious to the reversioners, because the trans- 
feree may be put ia possession, and tl.ey may ho compelled to sue 
him for ejectment, possibly long after tho evidence regardin-r this 
transaction has ceased to exist. The bond purports, upon its'’ face, 
to mortgage the whole one anna and one pie share : it contains 
nothmg which confines its operation to the widow’s interest and 
0) N.-W. P, S. D. A,|Iiep., 3861, vol. ii, p; 104 
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tlie onws of proving such restriction would lie upon any person 
asserting it. 

[Pethbeam, C. J.— Ought not the plaintiffs to have objected 
in the execution proceedings to the attachment of the property iu 
execution by tlie defendant Eaghubans Pandey ?] 

They wore not obliged to do so ; s. 283 of the Civil Procedure 
Code does not establish any new form of suit. The form of suit 
is an old one, and the object of the section is to save it, and to 
prevent any possible impression that the order refusing to release 
the property from attachment is conclusive. 

Mr. C. H. Hill, for .the i-espondents, was not called on to 
reply. 

Petheram, 0. J.— I am of opinion that this suit is not main- 
tainable. The facts, as alleged by the plaintiffs-appellants them- 
selves, are, that the female defendant is the widow of a Hindu who 
was a member of an undivided Hindu family, and that they (the 
plaintiffs) represent the other members of that family. They 
allege that, after the death of their brother, they allowed the 
widow’s name to be recorded in his place, in respect of his rights 
and interests in the property in dispute, out of compliment to her, 
and that subsequenily, although she was not entitled to any interest 
in the property itself, but only to receive maintenance from them, 
she Avas allowed to receive the profits in lieu of the maintenance. 
They further state that, under this arrangement, she obtained and 
still continues in possession, and that she executed a deed mortgag- 
ing the property to the other defendant. They bring this suit 
to obtain a declaration that the mortgage was an illegal trans- 
action. It is a suit which must be brought under s. 42 of the 
Specific Belief Act, or it cannot be brought at all. 

Upon this state of facts, the widow’s possession — which the 
plaintiffs themselves allege to be an actual possession— must have 
one of two characters. Either it is a possession by the plaintiffs’ 
consent, entitling her merely to receive the profits for W main- 
tenance, or it is a possession for her life, given to her in exchange 
for the annuity which, under the arrangement I have referred to, 
she has released to the plaintiffs. In either case, I am of opinion 
that the suit is not maintainable. If her possession is merely 
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permissive, and extends no further than the collection of the pro- 
fits, then the plaintiffs may eject her from the property, if they 
are at any time dissatisfied with her mode of dealing with it. 
Then, before they can claim the relief provided by s, 42 of the 
Specific Relief Act, they must claim the other relief to which they 
are entitled — that is to say, the relief of ejectment, that being tlie 
substantial and real relief appropriate to such a cause of action. 
On the other hand, if the widow had an estate in possession, 
given to her in exchange for the annuity which she had released 
to the plaintiffs, then she possessed an interest which, so far as 
I can see, she had a right to dispose of. The mortgage-deed in 
question contains no description of the amhunt of the estate mort- 
gaged by her. It is expressed with extreme vagueness, and, upon 
its face, mortgages her share of the property only. It could 
therefore have no operation beyond her share ; and, in my opinion, 
no Court would be justified in interfering, and in making such a 
declaration as the plaintiffs ask for, merely because the deed is 
so vague that they apprehend that some imaginary claim may 
possibly be made by somebody at some time or other. Under 
these circumstances, I am of opinion that the suit and the appeal 
must be dismissed. Each of the respondents will be allowed his 
own costs separately. 

Oldfield, J.— I agree in the opinion that this is not a case 
in which the declaration sought for should be granted. I may 
add that we have heard the appeal on its merits, and I see no 
reason to interfere with the decision of the Court of first instance. 
The appeal is dismissed with two sets of costs. 

Appeal dismissed. 


Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

RAaETTNATH PRAS4D (Defendant) u. GOBIND PRASAD (Peaintiff)* 

Bindu Law-Joint family-Fower of the father to alienate micestral property for 
tc pious purposes. 

AccordiDg to- the Hindu law, the power of a father to make alienations of 
joint ancestral estate without his son’s consent extends to provision of a permanent 
shrine for a family idol. Qopal Qhand Pande v. Babu Kunwar Singh (1) referred to. 


• Second Appeal No. 168 of 1885, from a decree of A. Sells. EmT. DMvirt’ 

January, 1885, reversing a decree of Baba Khotar 
Mohan Ghose, Offg. Munsif of Cawnpore, dated the 22nd July, 1884. 

(1) S. B. A., R, P., 1848, vol. 6, p. 24. 
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In a suit brouglit by a son to set aside an alienation of ancestral estate by the 
father for the purpose above mentioned, the son having contended that the real mo- 
tive for the gift was not piety to the gods, but malice against him, the Court 
remitted an issue to the lower appellate Court for the purpose of ascertaining 
whether the endowment had been made bond fide for the satisfaction of the idol and 
the benefit of the donor’s soul, or from motives of spite against the plaintiff. 

The facts of this case are sufiiciently stated for the purposes of 
this report in the judgment of the Court, 

Pandit Nand Lai, for the appellant. 

Mr. Shivanath Sinha and Lala Lalta Prasad, for the respondent. 

Brobhhrst and Tyrrell^ JJ. —This is a suit brought by an 
adult son against his father and the trustee of an idol, on whom 
the father conferred a house and some moveable effects by a deed 
executed on the 6th May, 1881. 

It is conceded that the father and the son are joint owners of 
a considerable ancestral estate. It is also unquestionable that the 
shares of the parties in case of a partition between them would be 
half and half each. On the 8th April, 1884, the son brought this suit 
to cancel the deed of transfer, on the single ground that, under the 
Hindu law, his father was incompetent to make any disposal what- 
ever of the ancestral estate without his, the son’s, consent. 

The first Court tried this issue and decided it in favour of the 
father, dismissing the claim of the plaintiff. The latter pleaded 
in appeal before the District Judge the absolute inability of his 
father to deal with the pi’operty as he had done, the absence of any 
legitimate necessity for the alienation in question, and, finally, that 
the motive of the endowment was not piety to the gods, hut malice 
against the son, who had interfered with a previous disposition of 
a portion of the property in favour of Miisammat Gumti, a sister 
of the plaintiff. The Judge found that the father’s powers to make 
an alienation of ancestral estate against the will of his son would 
not extend to provision of a permanent shrine of a family idol; 
and that, even if it did, the alienation should be restricted to a small 
portion ” of the estate. The Judge, holding that the alienated 
property represented a value of Rs, 693 out of an entire estate 
worth Rs. 4,000, decided that the gift was exclusive, and decreed 
the appeal and the suit. This decision is challenged in second 
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appeal ; and an examination of the authorities is sufficient to show 
that a father is competent to deal with ancestral property, not only 
for the especial exigencies mentioned by the Judge, but also to 
make pious and reverential gifts to Brahmans, as Brahmutra 
Krishnarpana,” also gifts from affection towards Vishnu and 
other divinities — Gopal Ghand Pande v. Bahu Kummir Sifkjh (1). 
The finding of the Judge on this point therefore cannot stand ; and 
we are not informed on what materials he based his finding that 
the value of the estate is Rs. 4,000 only. The Judge has also 
omitted to decide the important plea as to the real motive under- 
lying the gift—that is to say, the question of the good faith of the 
donor* 

We have not materials on the record to enable us to dispose of 
these questions. We therefore refer the following issues for trial 
under s. 566 of the Civil Procedure Code: — 

1, What is the value of the entire ancestral property of the 
parties to the suit? 

2. Has the endowment l>6en made bond fide for the satisfac- 
tion of the idol and the benefit of the donor’s soul, or from motives 
of spite against the plaintiff-respondent, as pleaded by him in his 
fifth plea before the J udge ? 

On receipt of the findings, ten days will be allowed for objec- 
tions. 

Issues remitted. 

Before Mr. Justice Straight and Mr. Justice TyrrelL 

PAIGI AND ANOTHBft (Defendants) v. SHEONaRAIN (Pdaintiff);* 

Husband and wife ^ Hindu Jm— Restitution of conjugal rights — Suit by Hindu 

husband out of caste at time of suii^Becrec for restitution conditional on plain-* 

tiff's obtaining restoration to caste, 

la a Suit by a Hiudu, a sunar by caste, against his wife for restitution o 
conjugal rights, It was found that the plain tiJGE, in consequence of having left his 
wife and cohabited with a Muhammadan woman (whom, however, he had left at 
the time of suit), had been turned out of caste, but that the misconduct of which 
he had been guilty w’-as not of such a character as to render him liable to perpetual 

* Second Appeal No. 256 of 1885, from a decree of W. It Barry7E8q7'»i“ui^ 
of the Court of Small Causea at Allahabad, ejcercising the powers of a Subordi- 
nate .1 udge, dated the ISth January, 1885, affirming a decree of Pandit Indar 
Narain, Munsif of Allahabad, dated the l7th April, 1884. 

(1) S. D. A.L. F.,1843, vol. 5, p.^ 


YOh. VIIL] 


ALLAHABAD SERIES. 


79 


exGommuiiicationv and, upon making certain amends, lie could oktain restoration 1S85 
to his caste, . ^ 

Held that, while the plaintifi was entitled to come into' Court for the relief 
prayed, unless, in the circumstances above stated, the marriage had, under the Sheonakain. 
Hindu law, been dissolved, the Court was bound, when asked to employ coercive 
process to* compel a wife to return to her husband, not to disregard any reason- 
able objection she might raise to such process being granted, either on the ground 
that she had been subjected before to personal injury or cruelty at the hands of 
her husband, or that she went in fear of one or the other, or that the husband 
avas Mctually living in adultery with another woman, or that, if she resumed coha- 
bitation or association with him, he being oiitcasted, she would herself incur the 
risk of being put out of caste. 

Hddf therefore, that in decreeing a claim of this description, a Court was 
entitled, if it saw good reason to do so, while recognizing the civil rights of a 
husband to his wife, to put such conditions upon the enforcement of his rights 
by legal process as the circumstances of the case might fairly demand ; and that, 
applying this principle to the i>resent case, the defendant might reasonably ask 
the Court, before compelling her return to her husband, to make it a condition 
that he should first obtain his restoration to caste. 

Held also that, under the Hindu law, the fact that a husband had had adul- 
terous intercourse with another wn,)mau, which had ceased at the time of suit, was 
not an answer to a claim by him for restitution of conjugal rights. 

The facts of this case are stated in the judgment of Straight, J, 

Babu Baroda Prasad Ghose, for the appellants* 

Mr, Abdul 3Iajid, for the respondent* 

Steaight, J. — This is a suit, brought by the plaintiff, Sheona- 
rain, a sunar by caste, against Musammat Paigi, his wife, and 
Miisammat Sarasuti, his mother-in-law, for restitution of conjugal 
rights. 

His allegations are, that he was married to the defend§nt 
Musammat Paigi eight years ago ; that she now refuses to cohabit 
with him, and that she is kept from doing so by the second 
defendant, her mother. 

The defendants pleaded two matters in reply. In the first 
place, it was pleaded that, under an agreement of the 1st June, 

1876, the plaintiff had, prior to his marriage to the defendant* 

No. 1, undertaken to live in the house of his mother-in-law, defend- 
ant No, 2, with bis wife after marriage; that defendant No. 1 

was married to him on that condition ; that ho has loft the honso 

and refuses to live in it, and is therefore not entitled to enforce 
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queiitly withdraw herself from him. In the second place, it was 
pleaded that the plaintiff, having taken a Muhammadan woman 
as liis mistress, and having lived and eaten food with her, has 
been put out of caste ; and that, under these circumstances, defend- 
ant No. 1 cannot be called upon to go back to him, as, if she 
did, she would be excluded from caste herself. As to the hrst ot 
these defences, I need scarcely say it is absurd, and of course 
could not be seriously entertained in a Court of law, and need not 
be noticed further. 

Both the Courts ])elow have giveirthe plaintiff a decree, and 
the defendants are appellants before ns from the decision of the 
Subordinate Judge. 

The pleas in appeal are in substance as follows : — 

1. That as the plaintiff is still out of caste, the defendant, 
his wife, is not bound to return to him. 

2. That until he has been restored to caste no cause of 
action can accrue to him. 

Now it has been found by both the Courts that the plaintiff 
did leave his wife and cohabit with another woman, wiioin now, 
however, he has given up, and was consequently turned om of 
caste ; but that the impropriety and breach of caste rale® and 
regulations of which he was guilty was of such a character and 
description as did not render him liable to perpetual excommuni' 
cation j but that, upon his making certain am*eads, by feeding his 
caste-fellows, he can obtain restoration to his caste that of a su 7 iar^ 

This is now admitted to be so on both sides. 

♦ 

Now I need scarcely say that unless we can hold that by 
being excluded from casta under the circamstances I have men- 
tioned, the plaintiff had extinguished his ordinary civil rights as 
a husband to require his wife to live with him, or that, in other 
words, -the marriage had, under the Hindu law, thereby been 
dissolved, he isT entitled to come into court to seek the relief he 
asks, if he is not otherwise disqualified from obtaining it. But 
while entertaining this view, we are, I think, hound, when asked 
to employ coercive process to compel a wife to return to her hus- 
band, not to disregard any reasonable objection she may raise to 
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such |)rocess being granted, either on the ground that she has been 
subjected before to personal inj ary or cruelty at the hands of her 
husband, or that she goes in fear of one or the other, or that the 
husband is actually living in adultery with another woman, or 
that, if she resume cohabitation or association with him, he being 
outcasted, she will herself incur the risk of being put out of caste. 

1 therefore think that, in decreeing a claim of this description, 
a Oourt is etititled, if it sees good reason to do so, while recogniz- 
ing the civil rights of a husband to his wife, to put such con- 
ditions upon the enforcement of his rights by legal process as the 
circumstances of the case fairly demand. 

Applying this principle to the present case, it seems to me that 
the defendant Musammat Paigi may reasonably ask us, before 
compelling her to return to her husband, to make it a condition 
that he shall first obtain his restoration to caste, and to this extent 
I think her appeal should succeed. Having looked into the 
authorities on the subject, I am not prepared to bold, until correct- 
ed by a higher tribunal, that, under the Hindu law, the fact that 
a husband has had adulterous intercourse with another woman, 
which lias ceased at the time of suit, is an answer to a claim by 
him for restitution of conjugal rights. 

Before stating what the decree here should be in terms, 1 have 
to observe, with reference to Musammat Sarasuti, that no case 
whatever has been made out by the plaintiff fur making her a 
party to the proceedings, and the suit as against her must be 
dismissed. It only remains for me to direct that the decree be 
framed in the following terms: — 

It is ordered and decreed that this appeal be decreed • that the 
suit in respect of Musammat Sarasuti do stand dismissed ; and that 
it be declared that the plaintiff is entitled to his conjugal rights as 
to Musammat Paigi 5 and that, upon his obtaining his restoration 
to his caste, the defendant Musammat Paigi, his lawful wife? do 
and is hereby ordered to return to his protection within one month 
of such restoration to caste and of request by him to her to return 
thereto. 

In the event of the plaintiff satisfying the condition of this 
decree, and the defendant Musammat Paigi wilfully failing to obey 
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its direotionsj her obediencje will be enforced iu maimor provided 
by s. 26o of the Civil Procedure Code. 

The costs of this nppeal will be paid by the respondent^ who 
•will also pay the costs of Musammat Sarasuti throughout the 
litigation. 

The defendant No. I will pay her own costs in the Court below* 
Tyrrell, J. — I concur. 

Appeal allowed* 
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Before Mr. Justice Straight and Mr Justice Tyvrclt* 

GANGA RAM and another (Defendants) t?. DATA RAM AND Another 

(PLAINTIFFS.)* 

Appellate Court, poioers of— Withdrawal of suit — Dccred^ — Appeal-^ Civil 
Procedure Code, ss. 27Z, ^82. 

Where, on appeal from a decree dismissing a sii't; the appellate Court, being 
of opinion that the plaint was- inf ormally drawn and its allegations regarding the 
cause of action not sufficiently si)ecific, gave the plaintiff permission, uiKter s. 87S 
of the Civil Procedure Code, to withdraw the suit, with leave to institute a fresh’ 
one^held that the order of the appellate Court was a decree” within tho ineaniug 
of the Civil Procedure Code, and afforded a proper ground of second appeal to tho 
High Court. 

Per Straight, J., that, with reference to the terms of s. 58 2 of tho Civil 
Proce^lure Code, the appellate Court had power to avail itself of tho provisions of 
s. 373, and therefore had a discretion to make tho order allowing tho plaintiff to 
withdraw the suit and institute a fresh one. Grer/ory v. Dooley Chami Mandary MuU 
(I) and Khatoon Koonwar v. Enrdoot Nara'm Singh (2) referred to. 

Also per Straight, J., that it could not be said that the appellate Court in 
this case had exercised its discretion so unreasonably or erroneously as to compel 
the interference of the High Court with it in appeal. 

Per Tyreeil, J., that it might be taken that the appellate Court, though not 
so stating in express terms, meant to set aside, and did set aside, the doereo of tho 

Court of first instance, regarding it as a decree which could not have been rightly 

made and must be set aside, by reason of the radical defect in the plaint the basis 
of the suit and the decree; and that, in this view, there was no legal objection to tho 
exercise by the appellate Court of the discretionary power of Chapter XXfl of the 
Code. ^ 

The plaintiffs snGd tho defendants far the following reliefs:*— (a) 
that a wall which they represented had been built on their lancl by 


* Second Appeal No, 206 of 1885, from a decree of H. A. Harrison, Esq . District 
Judge of Meerut, dated the llth December, 1884, affirming a decree of MauM 
Mumm-ud-dm Abmad, Munslf of Ghaziabad, dated tho llth September, 1884. 

(1) 14 W. B, 0, J, 17. (2) 20 W B. 1^3. 
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the defendants might be ordered to be demolished ; (h) that they 
might be put in possession of 7 bighas and 13 biswas of land of 
which they alleged they had been dispossessed by the defendants. 
The defendants, in their written statement, objected to the plaint 
as not being sufficiently specific, both in regard to the situation of 
the wall sought to be removed and also to the boundaries of the 
land sought to be recovered. 

The Muusif of Ghaziabad, who tried the suit, was of opinion 
fhat he was not entitled to reject the plaint upon this ground, and 
proceeded to dispose of the suit on the merits, and in the result 
dismissed it. On appeal by the plaintiffs the District Judge of 
Meerut was of opinion that the plaint was informally drawn ; 
that it did not state of how much land the plaintiffs had been dis- 
possessed, or in what way the erection of the wall had deprived 
them of the land ; and he expressed an opinion to the effect that 
the Mlmsif ought to have returned it for amendment before the 
first hearing. He added that, under the Full Bench ruling in 
DamodarDasv. Gohal Chand {1)^ no return for amendment could 
now be made, and in the result ho gave the plaintiffs permission 
to withdraw the suit with leave to institute a fresh suit. He 
ordered the plaintiffs to pay all the defendants’ costs up to that 
point. 

From this decision the defendants appealed to the High Court 
on the following grounds: — 

1. That the Judge, as a Court of appeal^ had no power to 
make the order he did. 

2. If he had the power to do so, ho exercised his power 
improperly and irregularly. 

A preliminary objection was taken to the hearing of the appeal 
by the pleader for the respondents, upon the ground that the order 
.of the Judge did not come within the definition of decree” as 
used in the Civil Procedure Code, and it therefore coulh not be 
made the subject of second appeal. 

Babu iV’a^A (7/iaudAri, for the appellants. 

Munshi Rmhi Prasad^ for the respondents, 

(1) L L. R., 7 All. 79. 
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StraighTj J. (after stating the facts continued): — I must deal 
Vfiih this preliminary objection first, and upon it I have only this 
much to say, that it seems to me that the order with which the 
Judge closes his judgment must be treated and regarded as one 
disposing of the suit and the appeal before him. It must, I think, 
be held to have put an end to the decree which had been passed 
in the defendants’ favour by the Munsif, and it was therefore such 
an adjudication as must be regarded in the light of a decree. In 
this view of the matter, it affords a proper ground for a second 
appeal to this Court. 


The next question to consider is the first point taken by the 
appellant. Had the Judge, sitting as a Court of appeal, power to 
make the order he did, with reference to the provisions of s. 37S 
of the Civil Procedure Code ? Now, by s. 582 of the Civil Proce- 
dure Code, it is provided that a Court of appeal shall have in 
appeals the same powers, and shall perform, as nearly as may be, 
the same duties, as are conferred and imposed by this Code on 
Courts of original jurisdiction in respect of suits, and the provisions 
contained in the previous portion of the Civil Procedure Code shall 
be applicable to appeals, so far as such provisions are applicable. 
It therefore comes to this, that, in so far as they may be applicable, a 
Court of appeal has power to avail itself of the provisions of s. 373. 
In this connection I may refer to a ruling of Sir Barnes Peacock — » 
Gregory Y. Dooley Chmid Kandary Midi (1) — which, though deli- 
vered in reference to the provisions of the old Civil Procedure Code 
(Act VlII of 1859), read in conjunction with s. 37 of Act XXIII of 
1861, may nevertheless be regarded as an authority in regard to the 
present Code. There it was held that a Court of appeal had the power 
to allow a plaintiff to withdraw a suit and institute a fresh one. la 
other words, it was there decided that a Court of appeal is, in this 
respect, placed in the same position as a Court of original jurisdic- 
tion; and jf such Court of original jurisdiction has not done what it 
ought to do, then the Court of appeal may itself do what that Court 
ought to have done. I may observe that there is another ruling 
to the like effect — Khatoon Koonwar v. Burdoot Narain Singh (2). 
Agreeing in the views expressed in those cases, I think, with 

(1) 14 W. R. 0. J. 17. (2) 20 W. R, 163. 
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regard to the first contention of the appellants^ that the Judge had 
powei^ as a Court of appeal, to make the order he did. 

The only other point for consideration is, whether the Judge was 
right in making his order, or was the exercise of his discretion so 
unreasonable that we ought to set his order aside. 

Now by s. 373 of the Civil Procedure Code, read with s. 582, 
the Judge hud, as I have already ruled, a discretion to permit the 
plaintiffs to withdraw the suit with leave to sue again. That dis- 
cretion the Judge has exercised; and, without expressing any 
opinion as to whether, had I been in his place, I should have takem 
the coarse he did, I think it enough to remark that I cannot say 
that he exercised his discretion so unreasonably or erroneously as to 
compel our interference with it in appeal. 

Looking to all the circiirastances of the case, I dismiss the 
appeal; but as the defendants might vvell have accepted the 
Judge’s order which gave them all their costs, I think this appeal 
was a very unnecessary proceeding, and that they ought not to have 
any costs. Consequently each party will pay his own costs on 
the appeal 

Tyrrell, J.—The difficulty I felt in dealing with the procedure 
adopted by the lower appellate Court was, that a plaintiff could not, 
in my judgment, conceivably be allowed to withdraw, in the pro- 
per sense of that term, from a suit that had reached its termination 
in a decree. To allow a plaintiff to withdraw from a decreed suit 
is tantamount to allowing him to withdraw from the operation of 
the decree in that suit, which would stand, however, as a valid 
operative decree, such withdrawal notwithstanding, in favour of 
the defendant. In other words, it seemed to me that the District 
Judge, who had not in any way considered the decree in appeal 
before him, had not pronounced any decision on its legality or 
propriety, had left it in all respects undisturbed, could u^t allow 
the plaintiffs-appellants before him to withdraw from the suit under 
s. 373 of the Code, so as to enable them to bring a fresh suih If 
there were no other obvious difficulties in the way, the subsisting 
decree of the Court of first instance would bar any second action 
in the same matter. 
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BiiVoa consideration, I think that we may take it that the 
Ooiirt below—thongh this was not done in express terms— meant 
to set aside, and did set aside, the decree of the Court of first in- 
stance, reo'arding it as a decree which could not have been rightly 
made and must be set aside, by reason of the radical defect dis- 
cerned by the Court of appeal in the plaint, the basis of the suit 
and the, decree. 

Taking this view of the meaning and effect of the decree before 
us, I see no legal objection to the exercise by the appellate Court 
of the discretionary power of Chapter XXII of the Code; and in 
*this view of the case I readily concur in the order proposed by my 
brother Straight. 

Appeal dismissed. 

Before Mr, Justice Oldfield and Mr. Justice Brodhursf, 

BURG A PRASAD (Defendant) v. SHAMBHCJ NATH and others 
(Plaintiffs) * 

Mortgage — Suit bg mortgagee for possession of the mortgiged property — S de of mart-- 

gaged properly by mortgagor — Pre-emplion — Purchaser for vtiloe without notice 

poss'essioa — Aei XP t/ 1S77 (Limiiaiion /lot), sc/i. ii, /Vo, 141. 

Under a registered deed of niortgoge dated in May, IS GO, tlio inori;ga,goo, bad 
a ri"M to immediate possession; but by aiTangeiueiit between tlio parii(‘H, tin* mort- 
gagors reiiialxied in possession, the rigbt of tlie mortgagee to ol>taiji poHsiission as 
against tliem being, liowever, kept alive. In Getober, 1869, the mortgngora sold 
tlie property, and tliereupoa one dl brought a suit to enforco the right of pre- 
emption in respect of the sale and obtained a decree, and got the property and 
sold it ill 1871 to D. In 1883, the mortgagee bit>i!glit a suit against D to obtain 
possession under liis mortgage. 

Ideld, with refeienceto a plea of adverse possession for more than twelve years 
set up by the defendant, that the position of a person who purchased property by 
asserting a right of pre-emption was not analogous to that of an auction-purchaser 
in execution of a decree, but that such person merely took the place of tlio origi- 
nal purchaser and entered into the same contract of sale with the vendor that 
the purchaser was making. There was privity between him and the vendor, and 
he came in under the vendor, and his holding must be taken to be in acknowledg- 
ment of all obligations created by his vendor. Animdoo Moyee Dossee v. Dho^ 
nendro Cliunder Mooherjee (1) distinguished, 

Beld, also, that although it would be material to show that the do feudaii t li a<l 
in any way by fraud been kept out of knowledge of the mortgage, bin not having 

* Second Appeal No. 156 of 1885, from a decree of (L K. Knox, Dinirict 
Judge of Agra, dated the 4th November, 1884, afllnniug a doureo of Bubu Abinash 
Uhandar Banarji, Subordinate Judge of Agra, dated tlie 5lh March, 1834* 

(1) 14 Moo. 1 AaOl i 8 B, L. R., m 
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notice of it would not otlieinvise aflecthis liability, inasmucli as tlie principle on 
wliicli Courts of Equity in England refuse to interfere againsfc7jo«a/f/<’ purehasers 
for a valuable consideration, wxtbout notice, wben clothed with the legal title, had 
no applicability in the Courts of Bi-itish India. 

Held, under these circumstances, that there was no equitable ground why 
the plaintitl's right under the mortgage, which had priority, should be defeated by 
the defendant’s purchase, 

ObT the 20tli May, 1869, Kimj Behari Lai, a defendant in tiiisf 
suit, on his own behalf, and as the sarharakar or manager of 
Miisammat Tejo, also a defendant in this suit, executed a deed of 
mortgage in favour of one Bakhtawar Mai in respect of a share in 
a village called Baroli and of other shares in other villages. The 
deed provided that the mortgagor should deliver possession of the 
morfgaged property to the mortgagees ; that the latter should pay 
the Government revenue out of the profits, and also pay iiioiself 
11s. 270 yearly as interest, and pay the balance to the mortgagors ; 
and that if what remained after the payment of the Government 
revenue did not amount to Rs. 270, the mortgagors should make 
good tlio deficiency, and as long as they did so, the mortgagors 
should not sue for the principal till the end of the year 12 SO fasli, 
corresponding with the 7th September, 1873. 

The mortgagees did not deliver possession of the property, and 
on the ISth September, 1870, the mortgagors sued them for Rs. 270, 
the interest for the first year, and obtained a decree against Kunj 
Behari Lai alone, Tejo being exempted. The mortgagors then 
came to an arrangement with the mortgagee. On the 18th March, -* 
1871, they gave one Sham Lai, a servant of the mortgagee, a gene- 
ral power-of-attorney, which autdiorized him to take possession of 
all their pro|>erty 3 inclndiog the mortgaged property, and to realize 
the profits 'and, after paying tliem a certain sum by way of main- 
tenance, to pay the balance to the mortgagee on account of his 
debt. This power also aiithovized Sham Lai to collect the debts 
due to the mortgagors and pay them to the mortgagee on the same 
account. This power was apparently not acted on. On ihe 2btli 
September, 1S71, the mortgagors gave the mortgagee a bond for 
Rs. 1,000, out of whiclr sum they -were 'Only paid Rs. 226, the 
balance being cleduoted as follows s — Rs, 375 wei'e deducted as due 
under the decree mentioned above; Rs. 349 were deducted as the 
interest due on the mortgage-deed from the date of that decree to 
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the date of the bond, and Es. 60 were deducted on account of 
moneys advanced subsequently to the date of the mortgage-deed. 

On the 19th June, 1874, Tejo executed a deed of sale of certain 
property in favour of the mortgagee in part satisfaction of the 
principal and interest due on the mortgage-deed, and Kiioj Beluiri 
Lai also executed deeds of sale of certain properties in favour 
of the mortgagee in part satishiction of the moneys due on the 
mortgage-deed and the bond. On the 21st September, 1874, the 
latter made another payment of Rs. 325, in part satishiction of the 
money due on the mortgage-deed and the bond, by executing^ a 
deed of sale for that amount of certain property in favour of the 
rnortc/afree. In this deed the several sums which had been paid 
to the mortgagee on account of the mortgage and bond were set 
out, audit was stated that a balance of Rs. 3,105 was due to liirm 

lathe meantime, on the 7th October, 1869, Kunj Behari Lai 
sold to one Bansidhar the share in the village Baroli, part of the 
property mortgaged by the deed of the 20th May, 1869, to Bakh- 
tawar Mai. One Eaghobar claimed the sliare by right of pre- 
emption and obtained a decree for it on the 2nd August, 1870. 
On the 20th April, 1871, Raghobar sold tlie property to Durga 
Prasad. Bansidhar and Raghobar had been in |)()ssession of the 
share, and Durga Prasad obtained possession of it on the date of 
the sale to him. 

The present suit w\as brought in March, 1883, hy the next 
friend of Shambhu Nath, the heir, of Bakbtawar Mai, for posses- 
sion of the property mortgaged to him by tlie deed of the 20th 
May, 1869. Durga Prasad and certain other persons to whom 
other portions of the mortgaged property liad been transferred 
were made defendants jointly with the mortgagors. 

The plaintiff alleged in his plaint that, having regard to the 
acknowledgments and part-payments by the mortgagors, tlie suit 
was within time, and that his cause of action arose in January, 
1883, when the defendants refused to give him possession. 

All the defendants defended the suit on the ground that 
it was barred by limitation, more than twelve years havin*^ 
©lapsed from the date of the mortgage ;and th® defendant Durga 
Prasad farther on the ground that be and his voncbr 
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had been in adverse possession of tlie share in the village of 
Baroli for more than twelve years, and the suit as regards that 
share was barred by limitation. 

The Court of first instance (Subordinate Judge of Agra) held 
on the first point that, inasmuch as the mortgagors had down to 
the year lb74 repeatedly acknowledged Hie title of the mortgagee 
in several documents executed by them, and had not only paid 
him down to the 2l8t Septemberj 1874, interest on the mortgage- 
deed, but had also paid him a portion of the principal, the suit 
was not barred by limitation simply because it liad not been 
brought within twelve years from the date of the mortgage, but 
ilie plaintiff was entitled to the benefit of ss. 19 and 20 of the 
Limitation Act. The Subordinate Judge referred to Mankee Koer 
V. Sheikh Mannoo (1). 

On the second point it was contended for the defendant Durga 
Prasad that the principle laid down by the Privy Council in 
Brijonath Eoondoo Chowdry v. Klielut Chnnder Ghom {2} and 
Amnidoo Moyee Dossee v. Dhonmdro Chnnder Mooherjee (3) 
applied to him, there being no differenee between his position 
and that of a purchaser at an execution-sale. On this point the 
Subordinate Judge held that the defendant Durga Prasad was 
not in the position of a purchaser at an execution-sale, but was a 
person jlaimiug under a voluntary alienation from the mortgagor. 
The Subordinate Judge farther observed as follows : As a 
private alienee of the mortgagor a slight inquiry at the registra- 
tion office would have disclosed to him the mortgage in favour of 
Bakhtawar Mai. If he did not make such inquiry, it was liis 
fault, and he cannot be considered to be a bona-fide purchaser 
without notice. There is nothing to show that Bakhtawar Mai' 
wilfully concealed his mortgage from him. Durga Prasad must 
tlierefore be held to have purchased the property subject to the 
plaintifPs mortgage.’^ 

The Subordinate Judge in the result gave the plaintiff a decree 
for possession of the mortgaged property, which, on appeal by the 
defendant Durga Prasad, the lower appellate Court (District Judge 
of Agra) affirmed. 

(1) 14 B. L. R. 315 (2) 14 Moo. T. A. 144 ; S B. L. R. lOL 

(3) 14 Moo. L A. 101 j 8 B. L. IL 122. 
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Tlie defendant Diirga Prasad again contended in second 
appeal tliat the suit was barred by limitation so far as it affected 
him. 

Babii Dwarka Nath Banarji^ for the appellant. 

Mr. T, Co7iIq71j for the respondents. 

Oldfield and Buodhurst, JJ. — Kiinj Behari and Mosam- 
mat Tejo mortgaged the property in suit by a registered deed^ 
dated 2t)th May, to the plaintiff. Under the deed the plain- 

tiff had a right to immediate possession : by arrangement, ho|i’'" 
ever, between the mortgagors and mortgagee, the former reniaitied 
in possession. The right, however, of the plaintiff to obtain pos- 
session as against the mortgagors was kept alive. Tho mortga- 
gors, however, on the 7th October, 1869, sold the mortgaged pro- 
perty in suit to one Bansidhar. One Haghobar brought a suit hi 
Respect of the sale to enforce pre-emption and obtained a decree 
in his favour and got the property ; and he made a sale of it on 
the 20th April, 1871, to the defendant in this suit. 

The plaintiff-mortgagee has now brought this suit against the 
defendant to obtain possession under his mortgage. The suit wm 
instituted on the 17tU March, 1883. His claim has been doereetJ, 
and tile material question in appeal is, whetlier tho defendant can 
successfully plead limitation against the plain tiff. 

It has been contended that Raghobar, who olii.ainod the proper- . 
tj by asserting a right of pre-emption by suit, is in a better po^si- 
tion than an ordinary purchaser by a private sale, and has a posi- 
tion analogous to that of a purchaser at an execution -sale ; and 
that his possession was not as mortgagor and in <'icknow lodgment 
of the continuance of the title of the mortgagee, but as absoliito 
owner ; and his possession and subsequent possession of defendant 
will be adverse to the right of the mortgagee, and tlie suit barred 
by limitation ; and wm are referred to the case of Anundoo 
JDossee'^, Dhojundro Chunde^^ Mookerjee {\). The position, how- 
ever, of a .person who purchases property by asserting a riglit of 
pre-era p tion is not, in our opinion, analogous to tliat of an atiction- 
purchaser in execution of a decree. He merely takes the place of 
the original purchaser and enters into the same contract of sale 
with the vendor that the purchaser was making. There k privity 
m H Moo. I, A. 101 1 8 B. L, R. 122,, 
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between liim and the vendor, and be comes in under tbe ^^eiidor, 
and bis bolding must be taken to be in acknowledgment of all 
obligations created by his vendor. The case of Aniindoo Moyee 
Dome, (li is therefore not applicable. Moreover, that case was not 
governed or decided under the present Limitation Act, Art. 144, 
Act XV of 1877, is the law which governs this case ; and the time 
from which the period begins to run is when the possession of the 
defendant becomes adverse to tlie plaintiff. There is nothing to 
show— and it is not pretended — that until recently, when the pre- 
sent dispute arose, tliere were any conflicting claims in respect of 
the mortgage from which the assertion of an adverse title on the 
defendant's part against the plaintiff . can be gathered, so as to 
make his possession adverse. The lower Courts have further 
held that the defendant-appellant had constructive notice of the 
mortgage by reason of the instrument being registered. This is 
a question which need not be discussed. It would be material to 
show that the defendant had in any way by fraud been kept out 
of knowledge of the mortgage ; but his not having notice of it 
otherwise will not aflbct his liability* 

Tbe principle on which Courts of Equity in Buglancl refuse to 
interfere against bond-fi le purchasers for a valuable consideration, 
without notice, when clothed with the legal title, has no applica- 
bility in our Courts. 

There is no equitable ground why the plaintiff’s right under 
the mortgage should be defeated by the defendant’s purchase. 
It has priority ; and if the defendant had no notice, it will noli 
aifect the plaintiff, who was not responsible for that. 

The appeal is dismissed with costs. 

Appeal dismissed. 

Before Mr. Jiisiice Straight and Mr. Jtistke Tyrrell. 

JBHAGWANT SINGH and another (Plaintiffs) v . TBJ KUAR and otheks 

(Defendants)* 

Cir.il Procedure Code; s.lZ — lies judicata* 

TwO'tliirds of a village were sold by T, P, and i?. B was the widow of 
her name being recorded io respect of the property formerly recorded in his 

* Second Appeal No. 72 of 1885, from a decree of A. F. Millett, Esq., District 
.Tudge of Shalrjahanpur, dated the I2fcb November, 1884, affirming a decree of Maulvx 
Muhammad Ismail, Munsif of Bisuuli, dated the SOfch June, 1884. 

(1) 14 Moo. I. A. 101 j 8 B. L. R. 122. 


1885 


. Durga 
Peasad 

17 . 

Shambhd 
' Nath. 


1885 

J)ece7nher 


92 


THE INDIAN LAW REPORTS. 


[VOL vin. 


1885 


Bhagwant 

Singh 

. V, 

Tej Koae, 



name, and what she sold was his one-third share in the village, 'the'other one-third 
being sold by T and F. The vendors having refused to give possession of the 
property, the purchasers sued them for possession of it and joined as defendants 
to the suit {7, D, and di, to whom belonged the remaining one-third share in the 
village. These latter persons contended, inter alia, that the family 'was a joint one, 
and that B was not competent to alienate her deceased husband’s share in the 
village. The Court decided that the family was joint. After B's death, her 
daughter X, 'whose name had been recorded in place of her mother’s, made a 
usufructuary mortgage of another village in ’^^diich her deceased father had 
formerly owned a share. A suit was brought by certain persons who had pur- 
chased the right in the same village of the representatives in interest of C, D, and M, 
agjdnst K, her mortgagee, and their vendors, to set aside the mortgage and recover 
the interests which they had purchased. They contended that the family was joint, 
and that the question whether it was joint or divided was res judicata by reason of 
the decision in the former litigation. 

JSeld that the question whether the family was joint or divided had not, in 
the former suit, been determined among, the defendants inter se, but simply as 
against the plaintiff, and could only be res judicata against him or parties claiming 
under the same title ; and the decree in that suit was therefore nob binding against 
K in the hands of the present plaintiffs, who were not the assignees of the plaintiff 
in the former suit, but of persons who -were arrayed in it as defendants along with 
B, Xs mother, and on the same side. 


Shadal Khan v. Amin-ullah Khan (1) referred to by Straight, J., and dis- 
tinguished by Tyrrell, J. jSfaraln Knar v. Durjan Knar (2) referred to by 
{Straight, J. 

The following genealogical table is material to the question 
raised by this appeal ; — 

Binim Singh. 

^ j __ ■ 

Baljit Singh. Tara Singh. Earn Singh. 

1 • ' 1 
! Bakhta war Singh. ^ j 

Khuahal. | Hamarain Singh. Takht Singl,. Bahadur Sintrli 

Bal Knar (widow), j I i ° 

■ ! “ I ' ■ I '■ { r 

Cliandan Singh. Dharam Singh. Mohan Singh. Naubat Singh, Sardar Singh, 

XJinrao Singh, 

Birqm Singh' died possessed of a number of villages, which 
on bis death, devolved on his three sons, Baijit Singb, I'ara Singh 
and Bam Singh, in equal one-third shares. 

^ Bakhtawar Singh, son of Tara Singh, died in 1858, leaving a 
widow, Bal Kuar, whose name was recorded in respect of tho 
(1) I. L. R , 4 All. 93. (2) I. L. E., 2 All. 738. 
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property recorded in her husband’s name at the time of his death. 
On the 1st September, 1862, Takht Singh, one of the sons of RW 
Singh, Madi Singh, one of his grandsons, Bal Kuar, and Pan 
Kuar, widow of Harnarain Singh, son of Ram Singh, sold to one 
Ram Prasad and certain other persons two-thirds of one of the 
villages mentioned above, called Bisauli. The vendors having 
refused to give possession of the property, the purchasers sued 
them for possession of it. Chandan Singh, Dharam Singh, and 
Mohan Singh were made defendants to the suit after its institu- 
tion. They contended, amongst other things, that Bal Kuar was 
not competent to alienate her deceased husband’s one-third share 
in Bisauli, as the family was a joint one. Bal Kuar contended 
that the three defendants named above were illegitimate, and 
therefore not competent to challenge the sale. Takht Singh and 
Madi Singh contended that they were the heirs to Bakhtawar’s 
share. The question whether the family was joint was decided by 
the Court of first instance in the affirmative, and this decision 
became final in 1868. 

In 1880 Bal Kuar died, and on her death Tej Kuar’s name 
was recorded in respect of the property which had been recorded 
in Bakhtawar Singh’s name, and, after his death, in Bal Kuar’s 
name. On the 2nd May, 1881, Tej Kuar gave a usufructuary 
mortgage of one of the villages above mentioned to one Makund 
Ram. In August, 1883, Umrao Singh, Naubat Singh, and Sardar 
Singh sold their interests in the same village. The purchasers 
brought the present suit against Tej Kuar, the heirs of the mort- 
gagee, and their vendors, to set aside the mortgage by Tej Kuar 
and recover the interests which they had purchased. They alleged, 
inter alia, that at the death of Bakhtawar Singh, the family was 
joint and his rights and interests had passed on his death to the 
surviving male members of the family, and contended that the 
question whether the family was joint or not was m judicata! 
with reference to the decision in the former litigation. 

Both the lower Courts disallowed this contention. 

In second appeal by the plaintiffs they raised the same conten- 
tion. . 

Mr. T. and Pandit Ajud/tia Nath, for the appellant. 

15 
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Babu Dwarka Bath Banarji, Pandit JBkhamhar Nath^ and 
Munslii Prasad^ for the respondents. 

Straight, J,-~I am clearly of opinion that this appeal fails. 
The only plea pressed’ upon us by the learned counsel is the first, 
which invites us to disaf^ree with the view of the learned Judge 
upon the point of Assuming, though without conced- 

ing it, that Musammat Tej Kuar would be bound by a decree 
formerly obtained against her mother, Bal Kuar, in respect of tho 
subject-matter of the present suit, such decree would only be 
binding in the hands of the person who obtained it, or of persons 
claiming under a title at-quired from him. The plaintiflFs-appel- 
lants before us are not the assignees of Earn Prasad, the plaintiif 
in the suit of 1868, who, it may be remarked, was unsuccessful in 
that litigation, but of Ohandan and others, who were arrayed in 
it as defendants along with Bal Kuar and on the same side. In 
that proceeding the question whether the family was joint or 
divided was not determined among the defendants 5^, but 
simply as against the plaintiff ; and it could only bo res judicata 
against him or parties claiming under the same title. My atten- 
tion has been csAled to Shad al Khan v, A min-tdlah Khan (1), 1 

can only say that if it was intended to lay down in that case, that 
a decree in a suit makes all material questions raised therein res 
judicata SiS between the defendants to it, I must most respectfully 
but firmly express my dissent, which is only in accordance with 
the views expressed by me as far back as 1880, in the case of 
Barain Kua?^ v. Durjan Kuar (2). 

This is the only pointbefore ns in second appeal, and such 
being my opinion with regard to it, the appeal must be dismissed, 
and is dismissed, with costs. 

Tyrrell, J.-— I concur in dismissing this appeal with costs, 
and will only add that in the case olShadal Khan v. Amin<dlak 

Khanj4t was especially noted that the parties to the former suit 

were in appearance only, and not in fact, on the same side or in tho 
same array, but were, in fact, on opposite sides and controver- 
sially maintaining opposite propositions on the issues under trial 

■ Appeal 

^ I L. B , 4 All 9^ (a) All tm 
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Before Mr. Justice Straight and Mr* Jiisitice Tyrrell, 

BAGHHB AR DAl-AL and another (Plaintiffs) t?. BUD HU LAL 
(Dbebndant). 

Mortgage — Bedemption—Suit to redeem hroiiglit hefore expiration of term of 

mortgage. 

A mortgage-deed, dated tl^,e 15th. March, 1883, stipulated that the mortgagor 
would *‘pay the interest every year, and the principal in ten years,” that *' the 
principal shall be paid at the promised time, and the interest every year,’^ and 
that upon failure by the mortgagor to pay the principal and interest “at the stipulated 
period,” the mortgagee should be at liberty to realize the debt from the mortgaged 
property and from the other property and against the person of the mortgagor. 
The mortgagor instituted a suit for redemption on the 16th July, 1884. 

Meld, Upon a construction of the mortgage-deed, that the advance by the mort- 
gagee to the mortgagor was for a period of ten years certain ; that the case was 
essentially one in which, looking to the merits of the matter between the parties, 
their obligations were mutual and reciprocal, and there was nothing in the terms 
of the deed to take it out of the ordinary rules applicable to documents of the kind ; 
and that while on the one hand the mortgagee could not enforce his rights during 
the period of ten years, on the other hand the mortgagor was not entitled, before 
that period had expired, to redeem the property. Vadju v. Vadju ( 1 ) referred to. 

The plaintiffs in this suit, the purchasers of one of two houses 
mortgaged by one Janki Prasad, sued to redeem the mortgage. The 
defendant set up as a defence that the term of the mortgage had 
not expired, and therefore the mortgage was not redeemable. 

The material portion of the deed of mortgage, which was dated 
the iSth March, 1883, was as follows : — 

Janki Prasad, do hereby declare that I have borrowed 
Bs. 200 of the Empress of India’s coin, half of which is Rs. 100, 
with ii^terest at the rate of Rs. 2 per cent, per mensem, from Budhii 
Lai, in order to pay two instalments of mortgage-money due to 
Gopi Lai, and also to carry on my own business, and mortgage tha 
two puoca-built houses situate in Etawah, which are ^already hypo- 
thecated to Gopi Lai, promising to pay the interest every year, 
and the principal in ten years# The money has been received in 
this way :-r-Rs. 100 have been left with the creditor tO pay the 
instalments due to Gopi Lai, and the remaining Es. 100 have been 

Seooiui Appeal No. 338 of 1886, frerna a decree of Maulvl Mabammad Abda)^ 
Baaifc Khan, Subordinate Judge of Maiupurl, dated the 16th December, IS 84 9 ' 
reversing a decree of Lala Mata Prasad, Munsif of Ktawa|ij dated the 31st July 
1884. 

(1) I. L. E.| 5 Bora. 22. 
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received ia casL The agreement is that; the principal shall be paid 
at the promised time, and the interest every year. In any year 
in which the interest is not paid up, it shall be calculated and added 
as principal, and interest shall be charged thereon at the above 
rate till the date of payment; and in this way every item of interest 
shall be oaloulated as principal, and interest shall be charged on 
the aggregate amount. If the principal, interest, and compound 
interest is not paid up at the stipulated period, then the creditor 
is at liberty to realize his money from the houses mortgaged and 
from my other moveable and immoveable property and my person 
by bringing a suit. I will not transfer the property mortgaged 
until the payment of the debt. If I do, the transfer shall be null 
and void.” 

The suit was instituted on the 16th July, 1884. 

The Court of first instance (Munsif of EtAwab) held as follows 
on the question whether the mortgage was redeemable within 
the term of ten years:— It is true that the term fixed for the 
repayment of the mortgage-money is ten years, but there is not a 
word in the mortgage-deed prohibiting or precluding the mort- 
gagor from getting the property redeemed before that period* In 
the absence of a contract to the contrary, I see no reason why the 
mortgagor or the plaintiffs should not be allowed to repay the debt 
and protect themselves from the future burden of the interest to 
be accumulated.” 

On appeal by the defendant the lower appellate Court (Sab** 
ordinate Judge of Mainpuri) held that the mortgage was not 
redeemable within the term, observing as follows 

I think that the claim brought within the stipulated period of 
ten years is improper for the following reasons 

In the first place, the mortgage-deed htuB the words ^ on a pro- 
mise to pay the principal amount in ten years.’ It does not 
provide .that the money shall be paid within ten years, but provides 
that it shall be paid in full ten years. Secondly, s. 60, Act IV of 
1882, provides that on the principal mortgage-money becoming 
payable, a mortgagor is at liberty to tender its payment at any 
time he likes and demand that the mortgage-deed should be 
returned to him if the mortgage is without possession, or that he 
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slionld be put in possession if the mortgage is accompanied by 
possession. Hence this section provides that payment shall be 
made after the money has become payable — that is, after the expi- 
ration of the term of the bond and not within it. Thirdly, in 
the precedent Vadjii v. Vadju (1) the suit brought within the 
stipulated period was held to be unmaintainable. Although tha(; 
mortgage was accompanied by possession, yet the principles laid 
down in the precedent are not inapplicable to this case. There are 
times fixed for redemption and foreclosure of mortgage. In this 
case also a redemption can be made and the mortgagee can obtain 
a decree and bring the property to auction sale at proper times. 
Fourthly, the suit is untenable also according to justice, because 
the creditor has lent his money for profit, to take interest for 
the stipulated period. His money is secure, and he will take 
compound interest. If his money be paid within the stipulated 
timey he will be deprived of the profit. Had it been the intention 
of the contracting parties that the money shonld be paid within 
the stipulated time, it would have been distinctly provided in the 
mortgage-deed that if the mortgagor should pay the money within 
that time, it shall be taken. But the mortgage-deed contains no 
condition to this effect, nor do the words ^ within the stipulated 
period’ occur in it. Hence I find that the suit brought within the 
stipulated time is unmaintainable.” 

The plaintiffs appealed to the High Court, 

Munshi Hmuman Prasad and Pandit /ia/, for the appel- 
lants. 

Pandit Simdar Lal^ for the respondent. 

Stbaight, J. — In this case the plaintiffs-appellants are the 
assignees of certain mortgagors under a mortgage-deed, dated 
the 15th March, 1883, of a house charged as security for the mort- 
gage-debt, and the plaintiffs in this case sue for redemption of the 
mortgage and bring the money into court for that purpose. The 
plea of the defendant-respondent is, in effect and substance, that 
the .suit is premature ; that the term of the mortgage was ten years, 
and that neither the plaintiffs nor their assignor was in a position, 

(1) I. L. R., 5 Bom. 22. 
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under the terms of the instrument, to redeem the property before 
the ten years had expired. The lower appellate Court has adopted 
this view, and it is this decision of the Court which is impeached 
by the appeal before us. 

The primary question is, under the term of the instrument of 
the 15th March, 1883, what was the time at which the principal 
money advanced on the mortgage was payable by the mortgagor 
to the mortgagee ? In other words, after what date would the mort- 
gagee be able to enforce his rights under the mortgage-deed ? 

I have no doubt that the lower appellate Court was right in 
the construction placed by it on the instrument of the 15 th March, 
1883, that the advance of Ss. 2C0 by the mortgagee to the mort- 
gagor was for a period of ten years certain, and that while, on the 
one hand, the mortgagee could not enforce his rights during that 
period, on the other hand the mortgagor was not entitled before 
that period had expired to redeem the property. It is essentially 
a case in which, looking to the merits of the matter between the 
parties, their obligations were mutual and reciprocal ; and there is 
nothing in the terms of the deed to take it out of the ordinary 
rules aijplicable to documents of this nature. Moreover, in 
the deed itself it is provided that the principal money is to bo 
paid “ at the promised time,” and that, in default of such payment, 
certain contingencies shall arise. Beading this expression with 
the rest of the language of the instrument, it is obvious that 
by “ promised time ” was meant a specific point of time, and 
that was the period of ten years for which the mortgage was made. 
I may add that 1 entirely concur with the views of the learned 
Judges of the Bombay High Court expressed in Vadju v. Vadju 
(1), with regard to the principles which should he applied to such 
matters, and to which expression had been given in ss. 6d and 6l 
of the Transfer of Property Act. 

The appeal must be dismissed with costs. 

Tyeeell, J,: — I am of the same opinion. 

■Appeal dismissed, 

(1) L L* B* 5 Bom, 22. 
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CRIMINAL REVISION. 


Before Mr^ Justice Oldfields 

QUEEN-EMPEESS t?. JOKHU AND ANOTHER. 

Tuhlit nuisance, 7'epeating or continuing-^ Injunction by public sermni not io re- 
peat or continue nwisance— XLV, of I860 (Penal Code)^ s. 291— Cnminai 
Procedure Code, ss, 134) 143j 144, sch, v., Form 20. ' 

To support a conviciiou under s. 291 of the Penal Code, there must be proof 
Of an injunction to the accused individually against repeating or continuing the 
same particular public nuisance. It must be shown that the person convicted 
had on some previous occasion committed the particular nuisance, had been en- 
joined not to repeat or continue it, and had repeated or continued it. 

The authority under which a Magistrate can order or enjoin a person against 
repeating or continuing a public nuisance is s, 143 of the Criminal Procedure Code. 
It is the infringement of this order that is punishable under s. 291 of the Penal 
Code. What is contemplated is an order addressed to a particular person, 

A Magistrate's powers to deal with public nuisances are contained in Chapters 
2C. and XL of the Criminal Procedure Code. Chapter XI. is only properly appli-^ 
cable to temporary orders in urgent cases. It is only in such cases that an order 
may be made ex parte, and any exception is allowed to the general rule that it 
shall be directed to a particular individual. In such emergent cases an order may, 
Under s. 144 of the Code, he directed to the public generally, when frequenting or 
visiting a particular place, to abstain from a certain act ; but this provision does 
not apply to a proclamation directed not to the public generally frequenting or 
Visiting a particular place, but to a portion of the community. 

This was an application to the High Court for revision of an 
order of Mr. P. Gray, Joint Magistrate of Allahabad, dated the 
22nd October, 1885, convicting the petitioners, Jokhu and Cheti, 
of an offence under s. 291 of the Indian Penal Code. 

The first ground of the application was that ^Hhe petitioners 
Were not, within the meaning of s. 291 of the Penal Code, enjoined 
by any public servant to discontinue the public nuisance com- 
plained of.” 

The facts of the case are stated in the judgment of the Court 

Mr. A. Stracliey^ for the petitioners*. 

The Public Prosecutor (Mr. C. H. for the Crown* 

Oldfield, J.*— It appears that the Magistrate received a peti- 
tion on the 16th September, 1885, complaining of a nuisance 
caused by cultivators of fields in the petitioners* neighbourhood 
spreading nightsoil as manure on fheir fields. No one was named 
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ia this petition j and upon it the Magistrate issued a proclamation 
forbidding, in general terms, any person spreading nightsoiljon his 
fields so as to cause disease or annoyance. 

The proclamation was ksued on the 19th September. On the 
10th October, one Ali Jan charged Jokhu, the petitioner, and 
another person who is not before this Court, with offences under 
ss. 278, 290 and '291, with reference to spreading nightsoil on 
their fields. 


The police were directed to send up the accused. They sent 
up Jokhu and Cheti, the petitioners now before this Court, (the 
latter not being one of those whom Ali Jan had charged) ; and 
the Magistrate instituted a prosecution against them under s. 291, 
and convicted them of an offence under that section, and sentenced 
them to a fine of Ks. 25 each, or simple imprisonment for one month. 
A petition has been presented for revision, on the ground that no 
offence under s. 291 has been committed ; and in my opinion this 
is the case. S. 291 is as follows Whoever repeats or continues 
a public nuisance, having been enjoined by any public servant who 
has lawful authority to issue such injunction not to repeat or conti- 
nue such nuisance, shall be punished with simple imprisonment for 
a term which may extend to one month, or with fine, or with both.” 

To support a conviction, there must be proof of an injunction 
to the petitioners individually against repeating or continuing the 
same particular public nuisance. It must be shown that the per- 
son convicted had on some previous occasion committed the parti- 
cular nuisance, had been enjoined not to repeat or continue it, and 
had repeated or continued it. 


The authority under which a Magistrate can order or enjoin a 
person against repeating or continuing a public nuisance is s 143 
of the Criminal Procedure Code ,• and it is the infringement of this 
order or injunction that is punishable under s. 291 of the Indian 
Penaf Cods ; and it is clear that what is contemplated is an order 
addressed to a particular person (see sch. V., Form 20). 


In the case before me, these requirements have not been fulfilled. 
The only order oi the Mogistr.te is oootaiaed m the proolametioi. 
.ddreteed generell, to the p„blio at Urge. It sets out that tome 
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persons^ not named, have committed a nuisance by spreading night- 
soil on their fields; and all cultivators are ordered to refrain from 
spreading nightsoil so as to cause disease or annoyance. It is diffi- 
cult to "see how any cultivator could take this order as neces- 
sarily applicable to himself. The act of using nightsoil as manure 
is not in itself a public nuisance; and each cultivator might sup- 
pose in his individual case that the nightsoil he used would not 
cause disease or annoyance so as to be an infringement of the order. 
S. 291 contemplates a wilful breach of an order against repeating 
or continuing a public nuisance ; and the order must be brought 
home to the individual charged before he can be convicted under 
that section. . 

I may add that the Magistrate had no authority for the proce- 
dure he adopted in issuing the proclamation. His powers to deal 
with public nuisances are contained in Chapters X. and XL of the 
Criminal Procedure Code. 

The provisions of Chapter X. contemplate orders to be directed 
tOj and served on persons individually, and that opportunity shall 
be given to show cause against the order ; and service of the order 
is to be made on the person against whom the order is made, if 
practicable, in the manner provided for service of summons ; and 
it is only if such order cannot be so served, that it may be notified 
by proclamation published in such manner as the Local Government 
may by rule direct (s. 134). 

It is only in emergent cases, to which Chapter XI. applies, that 
an order may be made ex parley and any exception is allowed to 
the general rule that it shall be directed to a particular individual. 

In such emergent cases the order, which is to be served in the 
manner provided by s. 134, may be directed to the public generally 
when frequenting or visiting a particular place ” (s. 144). That is 
to say, an order may, under s. 144, be directed to the public gene- 
rally, when frequenting or visiting a particular place, to abstain 
from a certain act ; but this provision has no applicability to an 
order of the nature contained in the Magistrate’s proclamation, 
which was directed to a portion of the community, and had no con- 
cern with the public generally, frequenting or visiting a particular 
place,' ■ 
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I notice this point as the Pablic Prosecutor referred to Chapter 
XL, and particularly this part of s. 144, to support the action of the 
Magistrate in issuing the proclamation. I may add that Chapter 
XL is only properly applicable to temporary orders in urgent 
cases ; and the order here was not of a temporary character; nor is 
there anything to show that the Magistrate considered immediate 
action necessary under this Chapter. 

I have been asked by the Public Prosecutor to alter the convic- 
tion to one of an offence under s. 290,— committing a public nuis- 
ance— or other which the evidence may prove to have been com- 
mitted. But this is not a case in which such action on the part 
of a Court of Revision is desirable, assuming it to have the power. 
The petitioners were only put on their defence in respect of the 
charge under s. 291, and the case was tried summarily; and there 
is no evidence on the record to which this Court can rcler^ so 
as to say that any offence has been committed ; and it is, moreover, 
undesirable to take up now a charge in respect of a public nuisance, 
which, if it was committed*, is a thing of the past. 

The convictions and sentences are sot aside, and the fines wdll 
he refunded. 

Comidiom ut 


FULL BENCH. 


Before sir W, Comer Petheranif Kt., Chief Justice^ Mr, Justice Straight^ Mr,Juiitk& 

Oldfield^ Mr, Justice Brodhurst a7id Mr, Justice TyrrelL 
KARIM BAKHSH KHAN and others (Defendants) v, FHULA BIBI i 
(Fdaintot). • 

Fre-emption^-^Wajih-ularz^Vendor and pur chaser--- Clause fixing price in case of 
sale io a co-skarer-Sah to a stranger for higher price-- Agreement running 
with land— Pre-empt or entitled to iuhe property on payment of price fixed in 

wajib-ul-arz— ‘Purchaser entitled to recover purchase-money, 

TlJfe wajib-ul-arz of a village contained a provision that any co- sharer desir- 
ing to sell his share should offer it to the other co-sharers before selling it to a 
stranger, and further, that, in case of sale to a co-sharer, the price to be paid 

Appeal No. 1344 of 1884, from a decree of G. J. Nicholl^ Bsq., 
.district Judge of Azamgarh* dated the ISth August, 1884, affirming a decret 
Behari Lai, .Subordinate Judge of Assamgarh, dated the 20th June, 
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should be calculated in proportion to the price for which a particular share had 
been sold in 1860. One of the co-sharers, without first offering his share to the 
other co-sharers, sold it to a stranger, for a price higher than that which would 
he payable according to the above-mentioned provision. A suit for pre-emption 
was brought by a co-sharer against the vendor and the purchaser, and the plaintiff 
claimed the benefit of the sale upon payment of a sum calculated according to 
the condition of the ■wajib-ul-a,r% relating to sales between co-sharers. 


Heldhy the Full Bench that the condition of the wajib-ul-ar, regarding the 
puce to be paid for the share was still binding on the land, notwithstanding the 
sale ; that a oo-sharer was entitled to purchase the share at the price agreed before 
It could be sold to anyone else, and, in case of sale to a stranger, could call on 
the vendor and the purchaser to hand it over on payment of such price • and 

that, if the stranger vendee had paid more than was payable according to the 

waphuUarz, he was entitled to recover it from the vendor. 

Alcbar Singh y, Juala Singh ( 1 ) distinguished by Tyrbeli, J, 


The plamtiflPin this suit claimed to enforce the right of pre- 
emption in respect of the sale of a two annas share of a villacre 
called Baranpur. This share had been sold by the defendant, 
Zahur Khan, a co-sharer, to the other defendants, strangers, the 
sale-deed being dated the 9th April, 1883, and the price stated 
therein being Es. 750. The suit was based on the wajib-nl-arz. 
That document provided that a co-sharer, before selling his 
share to a stranger, should offer it to his oo-sharers ; and further 
that the price to be paid, in case of sale to a co-sharer, should be 
calculated with reference to the price for which the share of one 
Karam Khan had been sold in 1860, which was Es. 198. The 
plaintiff claimed the benefit of the sal^ upon payment of Bs. 148-8-0 
the amount proportionate to the price of the share mentioned 'in 
the wajib-ul-arz the standard of price in sales between the co- 
sharers of the village. The defeudants-vendees pleaded {inter alia) 
that they were entitled to payment by the pre-emptor of the price 
mentioned in the sale-deed, the same having been actually paid 
by them to the vendor, and that the conditions of the loajib-ul-ars 
above referred to were not binding on them. 


Both the Court of first instance (Subordinate Judge of Azam- 
garh) and the lower appellate Court (District Judge of Azadlaarh) 
decreed the plaintiff’s claim, couditionaUy on payment by her of 
Es. 148-8-0, that being the amount of consideration payable accor- 
ding to the provisions of the wajib-uUarz relating to sales between 
the co-sharers. 


1886 


Karim 
Bakhsh 
Khan " 

V, 

Phula Biel 


(I) Weekly Notes, 1885, p. 216, 


104 


THE INDIAN LAW REDOBTS. 


[VOL. VIII. 


im 


Karim 

Bakiish 

Khan 

V. 

[Trula. Bisr. 


The defendants appealed to the High Court. The appeal 
came on for hearing before Petheram, 0. J., and Straight, J., 
who made the following order of refeienco to tho Bull Peiich i 

The only plea pressed on us in this appeal is the third plea, 
which raises the following question, namely Whether a condi- 
tion of the ioa]ih-ul-arz, such as is found in tlie present case rela- 
ting to price, is binding upon the stranger- vendee without notice. 
According as this question is decided in the affirmative or the 
negative by the Full Bench, this appeal will be decided. 

The question referred was altered by the Full Bench to read 
as follows : — 

Whether a condition of the toajib-uUarZj such as is found in 
the present case relating to price, is still binding on the land^ not- 
withstanding the sale to the vendees.’^ 

Lala Jaala Prasad^ for the appellants. 

Munshi Kashi Prasad^ for the respondent. 

Fetheram, 0. J.— I am of opinion that the answer to this 
reference, as altered, should be in the affirmativo. The facts of 
the case are, that by the wajib-id-arz of the village concerned it 
was agreed by the co-sharers that, if any of them desired to sell 
his share, he should offer it to tho others before soiling it to a 
stranger ; and also that the price of the property, if sold to any of 
themselves, should be so much a share. One of the co-sharers sold 
his share to strangers for a greater price than that monfcioned in 
the wajib-ul-ars. A suit is brought by another of the co-sharers 
against the vendor and against the purchasers, in whose possession 
the share is ; and the question arises whether, under the circum- 
stances, the plaintiff is entitled to possession of the share on pay- 
ment of the price agreed upon under the wajib^til-arz. I am of 
opinion that he is. It has always been considered — and this view 
has been acted upon— that agreements of this nature run with the 
land to*this extent, that a co-sharer wishing to purchase, and to 
whom the property has not been offered, can follow it in the hands 
of the vendee, and get possession of it himself. If this is so, the 
agreement so far runs with the land ; and if it does so to any ex- 
tent, it must, in my opinion, do so to the Ml extent of the agree- 
ment,— -that is to say^ a co-sharer is entitled to purchase at the 
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price agreed, before the property can be sold to any one else. As 
soon, therefore, as a co-shai'er finds thafc another co-sharer has 
sold his share, he can call on the vendor and the purchaser to 
hand it over, upon payment of the price which he agreed to ^ 
pay to those who were parties to the agreement If the purchaser 
has paid more than was stipulated for in the agreement, he may 
get it back from the vendor. The pre-emptor can get the land 
under the original contract, that is to say, upon payment to his 
co-sharer of the price mentioned in the loajtb-uUarz ; and the pur- 
chaser can recover the price which he paid, whatever it was, be- 
cause the consideration has failed, and he has not got the land- 
JFor these reasons, I am of opinion that the answer to the reference, 
as altered, must be in the affirmative, and that the appeal must 
consequently be dismissed with costs. 

Straight, J. — I am of the same opinion. 

Oldfield, J. — I am of the same opinion. 

Brodhurst, j. — I am of the same opinion. 

Tyrrell, J. — I am of the same opinion. The ruling in ATcbar 
Singh v. Juala Singh (1) is distinguishable. The standard in this 
case is fixed and inflexible ; in that case it was only a practicable 
alternative price to be adopted in the event of the selling and 
purchasing co-sharers being unable to agree together what the 
fair price should be. 

Bejore Sir IT. Comer P ether Chief Justice, Mr, Justice Straight, Mr , Justice 
Oldfield, Mr, Justice Brodhursi and Mr, Justice Tyrrell, 

RAGHUNATH PRASAD (Plaintiff) v. JCJHAWAN RAI and another 
(Defendants),*^ 

Mortgage — First and second mortgages— Payment hy purchaser of mortgaged property 
of first mortgage — Right of second mortgagee to bring to sale mortgaged property 
subject to the first mortgage, " 

In 1874 a plot of land, No. Ill, wHcli, in 1866, Rad been mortgaged to L, was 
witb otb^r property mortgaged to R, In 1878 the equity of redemption in plot 
No. Ill wa^s purcbased by /, wRo paid oflf tRe mortgage of 1866. R brougRT; a suit 
against bring to sale tRe wRole of tRe property included in tRe mortgage of 
1874. The Court of first instance decreed tRe claim in part, exempting from tRe 
decree plot No. Ill, on tRe ground that tRe defendant, by reason of Raving pur- 
cRased tRe equity of redemption in tRat plot and Raving paid off tRe mortgage 

* Appeal No. 6 of 1885, under s. 10, Letters Patent. 

(1) Weekly Notes 1885, p. 216. 
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of 1866, stood in the position of a first mortgagnfl of that plot and his mortgage} 
had priority over the plaintiif^a mortgage of 1871* 

The Eull Bench modified the decree of the Court of first instance by insert- 
ing after the words “ land No. Ill he exempted from the hypothecation lion ’’ the 
words “ in that property the interest of the plaintiff as second mortgagee only to bo 
sold.” . 

Per Oldfield, J., that the second mortgagee could not bring tho land to said 
so as to oust the first mortgagee, whose mortgage was usufructuary, and get rid of 
the first mortgage without satisfying it j hut that ho had a right to soil such interest 
as he possessed as second mortgagee. 

Per Stjraioht, J., that the plaintiff was entitled to bring to sale tho property 
charged to him under his mortgage of 1874, subject to tho rights existing in favour 
of the first mortgageeof 1866 in other words, that a purchaser at a sale in oxecutiou 
of the decree would have no further right than a right to talco tho property sub- 
ject to the right of the first mortgagee to possession of tho property included in 
his instrument, and his other rights under that instrument, so long as it onurod. 

This ■vvas an appeal ,to the Full Court, under s. 10 of the Let- 
ters Patent, from a judgment of Oldfield, J., dated the 19th March 
1885. The facts out of which the appeal arose were as follows:—' 
Jurawan Singh and Daulat Kuar, co-sharers in a village called 
Chattardih, mortgaged a plot of laud, No. Ill, situate in that vil- 
lage, to one Lachraan Rai, in May, 1866, for Rs. 401, tho mort- 
gage being a usufructuary one. Subsequently, on the 9th June, 
1874, the mortgagors executed a simple mortgage of their four 
annas share in the village, inclnding plot No. Ill, to Raglmnalh 
Prasad. In June, 1878, the mortgagors executed a deed of sale, 
in respect of plot No. Ill, in favour of Jurawan Rai and others, 
who paid off the mortgage of 1866 to Lachman Rai. In October, 
1882, the second mortgagee, Raghunath Prasad, sought to bring 
the four annas share to sale by enforcement of his mortgage of 
June, 1874. ' 

The Court of first instance (Munsif of Balia) decreed the claim 
in part, exempting from the decree plot No. Ill, on the ground 
that it had been purchased by Jurawau Rai and others, who had 
paid of Lachman’s mortgage of 1866, which had priority over the 
plaintiff’s mortgage of 1874. On appeal, the Subordinate Judge 
of Ghazipur observed as follows “ The prior mortgage, which 
is alleged to have been satisfied out of the sale-price paid by Jur- 
awan Rai, Snhawan Rai and Muaammat Jairi, ceased to exist on 
the day it was satisfied. The mortgage to the plaintiff continued 
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to exist even after tte prior mortgage was extingnislietJ* Besides^ 
the purchasers, having purchased the property* flaud Ko. Ill) after 
it had been mortgaged to the plaintiff, must be held to have pur- 
chased it subject to the mortgage to him, and he is therefore 
entitled to enforce his mortgage on it. The decision of the lower 
Court is modified, and this appeal decreed by enforcing the plain* 
tiff’s mortgage on field No. Ill, with cost of both Courts, and 
interest at the usual rate.” 

An appeal from this decree was preferred to the High Court, 
and came on for hearing before Oldfield and Mahmood, JJ. The 
Judgments of the learned Judges will be found reported in L L, E,, 
7 AIL 569, and Weekly Notes^ 1885, p, 112^ The learned Judges 
differed in opinion, Oldfield, J», holding that ^^the prior mortgage 
was not extinguished, and that it afforded a defence against the 
claim seeking to bring the property to sale and that the decree 
of the lower appellate Court shoald be modified and that of the 
first Court restored 5 and Mahmood, J., holding that a puisne 
incumbrancer is not prevented by the mere fact of the existence of 
a prior mortgage from enforcing his security, so long as such en* 
forcemeut does not clash with the rights secured by the prior mort* 
gage,^’ ,and that the appeal should be decreed, and the case re* 
manded to the lower appellate Court for disposal under s. 562 of 
the Civil Procedure Code* 

The plaintiff appealed to the Full Court from the judgment of 
Oldfield, j., under s. 10 of the Letters Patent* 

* Mr. <?. T. Spankie^iox the appellant* 

Munshi Sukh Eam^ for the respondents. 

PbtUbram, 0. J.— I am of opinion, after reading the judgments 
of the two learned Judges of the Division Bench, and looking into 
the facts of the case, that on the part of one, at all events, of those 
learned Judges, there was some misapprehension as to the real facts, 
and that, had it not been for that misapprehension, no difference of 
opinion could have arisen. Under these circumstances, I am of 
opinion that the proper mode of dealing with the matter is to alter 
the Munsifs order by inserting the words in that property the 
interest of the plaintiff as second mortgagee only to be sold ” after 
the words land No. Ill be exempted from the hypothecation lien.” 
The order as amended will be returned to the first Court for execu* 
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tion. As regards costs, the Munsif s order will stand, but in refer- 
ence to the proceedings subsequent to that order, there will be no 
order as to costs. 

Oldfield, J.— -1 desire only to add that the suit was brought by 
the respondent against the first mortgagee of three bighas of land 
and in possession thereof, that mortgage being usufructuary ; and 
1 understood, and still understand, that the object of the suit, which 
was brought by a second mortgagee holding a second mortgage on 
the same property, was to bring the land to sale so as to oust the 
first mortgagee and get rid of his mortgage without satisfying 
it. This, I am of opinion, he cannot do. 1 was therefore in favour 
of affirming the decision of the first Court, dismissing the suit. The 
second mortgagee has a right to sell such interest as he possesses 
as second mortgagee, and in this view 1 see no objection to the 
form of the decree proposed by the learned Chief Justice. 

Straight, J.— I have consented to this form of decree, because 
it virtually represents the relief to which the plaintiff is entitled, 
namely, to bring to sale the property charged to him under hia 
mortgage of 1874, subject to the rights existing in favour of the 
first mortgagee of 1866. In other words, a purchaser at a sale in 
execution of this decree will have no further right than a right to 
take the property subject to the charge of the first mortgagee, that 
is, to the first mortgagee’s right to possession of the pi'operty in- 
cluded in his instrument, and his other rights undet that instru- 
ment, so long as it enures. 

Bbodhubst, J. — I agree in the form of decree proposed by the 
learned Chief Justice, 

Tyrrell, J — 1 also agree^ 


Befor^ Sir Tf. Gomer Petheram, Kt., Chief J •‘stice^ Mr, Justice Straight^ 

Justice Brodhurst, Mr, Justice Tyrrell and Mr, Justice Oldfield, 

J, Bi WILLIAMS CPetitioni b) v. T. A. BROWN and others (O.^positb yARTlBs).^ 
f* Decree Order dismissing a suit under Civil Procedure Code,, a. 381— 
Procedure Code, a* 2 — AppeaU 

Tie definition of “ decree in s. 2 of tie Civil Procedure Code means thaiP 
wiere the proceeding of the Court finally disposes of the suit, so long as it 
remains upon the record, it is a “ decree.” 


Miscelkneotis No 218 of 1885. 
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Held by tbe Pull Bencb that an order passed under s. 881 of the Civil 
Procedure Code, dismissing a suit for failure by the plaintiff to furnish security 
for costs as ordered, was the decree in the suit, and appealable as such, and ^ 
consequently was not open to revision by the High Court under s> d22 of the Code. 

This was a reference to the Full Bench arisinof out of an 
application to the High Court to exercise its powers under s. 622 
of the Civil Procedure Code. The facts of the case sufficiently 
appear from the order of reference by Straight, J., in which Brod- 
hursfc, J., concurred, which was as follows : — 

This is an application to revise an order of the Subordinate 
Judge of Agra, passed on the 5th June last, dismissing a suit 
brought by the petitioner for failure to find security for costs as 
ordered. The order of the Subordinate J udge professes to be 
passed under s. 381 of the Civil Procedure Code. 

By way of preliminary objection to onr entertaining this 
application for revision, Babu Baroda Prasad for the opposite 
party submits that the order of the Subordinate Judge, which is 
now impeached, constituted a decree i that, being a decree, it was 
open to appeal i and that, therefore, the condition precedent 
required by s. 622 is absent, and the application cannot be enter- 
tained. 

In reply to this contention, Mr. Howard submits that it is 
impossible, looking to the definition of the term ^ decree ’ in s. 2 
of the Civil Procedure Code, to contend that the dismissal of a 
suit under s, 381 for default in finding security for costs is an 
adjudication upon a right claimed in a Civil Court by a party 
bringing a suit therein. He frankly concedes that there is a ruling 
of this Court in Siraj-ul-haq v. Kkadim Bvsain (I) decided by my 
brothers Oldfield and Brodhurst, JJ., which is adverse to the 
position he is asserting ; but he has also called our attention to a 
ruling by my brothers Oldfield and Mahmood, JJ., in Dianat-uU 
lah Beg v. Wajid Ali Shah (2) which favours his view. The question 
therefore appears to be one as to which there is some doubi; and 
speaking for myself, I should, with great deference to my brothers 
Oldfield and Brodhurst, hesitate about following the ruling of 
theirs above referred to. It certainly does appear to me to be a 
strong thing to hold that where a plaintiff, having been required 

(1) I. L. R., 5 All 380. (2) Weekly Notes, 1884, p. 154. 
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to find security for costs, fails to do so, and his suit is dismissed 
even before any statement of defence has been put in or issues 
hdve been fixed, such dismissal constitutes a decree within the 
meaning of s. 2 of the Civil Procedure Code, and amounts to an 
adjudication upon the rights alleged by him in his plaint, in res- 
pect of which he seeks relief. 

“ Under the circumstances, it seems to me that this preliminary 
question should be referred to the Full Bench for determination, 
I do order that it be so referred/’ 

Mi\ J, E: Howard and Mr. Robs Alston^ for the petitioner, 

Mr. G* Ross Alsion, for the petitioner.— The order of the 
Subordinate Judge dismissing the suit uuder s. 381 of the Code 
was not a ^Mecree” within the definition contained in s. 2; it was 
therefore not appealable under s. 540, and the plaintifi/s only 
remedy is by way of revision under s. 622. By s. 2, a ‘^decree” 
is ^Hhe formal expression of an adjudication upon any right 
claimed or defence set up in a Civil Court;” but the right adjudi- 
cated upon in the order under s. 381 is the plain tift’s right to sue, 
and not the right which he claims in the suit. The provision 
in Act VIII of 1859 analogous to s. 381 of the present Code 
was s, 35, and the words used in s, 36 were order rejecting the 
plaint.” If these words had been used in s. 381 of Act XIV of 
1882j then, with reference to the latter portion of the definition 
of decree” in s. 2, the proceeding would have been a decree; 
hut the words in fact used are dismiss the suit,” and by substi- 
tuting these for the words rejecting the plaint,” the Legislature 
must have intended that the order under s. 381 should not be 
regarded as a decree. Again, in s. 371 of the present Code, 
the dismissal of a suit on failure of a bankrupt plaintiff’s assignee 
to give security for the costs of the suit, is called an order” and 
not a “ decree.” The provisions of this section are analogous to 
those of s. 381 ; and the omission of orders passed under s. 381 
from the orders enumerated as appealable under s, 588 must be 
regarded as accidental. Again, with reference to ss. 205 and 206, 
there can be no decree” where there is no judgment, and where 
a suit is dismissed under s. 381 without any adjudication upon the 
matters in issue between the parties, there can be no judgment” 
in the sense described in s. 203. 
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Babu Baroda Prasad Ghose^ for the opposite partieSj was not 
called on to reply. 

Pethbram, 0. J. — 1 am of opinion that the order under con- 
sideration was a decree ” within the definition of that term 
contained in s. 2 of the Civil Procedure Code. The plaintiff took 
the steps necessary to initiate his claim against the defendant^ and 
filed his plaint The defendant then made an application under 
the Code that the plaintiff be ordered to find security for costs, 
and accordingly an order to that effect was passed, which, upon 
the face of it, contained a provision that if security were not 
furnished within a certain time the suit should be dismissed. The 
security was not furnished within the time allowed ; and there- 
upon a proceeding was drawn up, the effect of which was to 
dismiss the suit. The question before us is, whether this proceed- 
ing was the decree in the suit or whether it was a mere order. 
The definition of decree ” in s. 2 of the Code means that where 
the proceeding of the Court finally disposes of the suit, so long as 
it remains upon the record, it is a decree ; and it is impossible to 
contend that so long as this proceeding remained upon the record, 
the suit was not disposed of. I am therefore of opinion that the 
order in question was the decree in the suit, and was therefore 
appealable as a decree, and consequently is not open to revision 
by this Court under s. 622 of the Code. My answer to the 
question referred to the Full Bench is, that the order dismissing 
the suit for failure by the plaintiff to find security for costs as 
ordered, was a decree.’’ 

Straight, Oldfield, Brodhurst, and Tyrrell, JJ., concurred. 


Before Sir W. Comer T ether Kt,^ Chief Justice^ Mr. Justice Straight, Mr, 

Justice Brodhurst, Mr. Justice Tyrrell, and Mr, Justice Oldfield. 

BADAMl KUAR (Petitioner) v. DINU RAI and others (Opposite Parties). ♦ 

Migh Courfs powers of revision — Civil Procedure Code, s. Jurisdiction** 

^**IllegaHfy *—^* Material irregularity.** 

A suit was instituted in the Court of a Munsif to recover from the defend- 
ants a sum of Rs. 49, being the amount due under a bond and which the plain- 
tiff alleged had been recovered on her account by one of the defendants from the 

* Application No. 63 ( f 1885, for revision under ». 622 of the Civil Procedure 
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obligor. Tbe Miinsif, being of opinion that the determination of the plaintiff^s 
right to the bond involved the question of her heirship to the estate of a certain 
deceased person, and that consequently the case before him raised a question 
affecting the title to property exceeding Ks. 1,000 in value, held that he had no 
jarisdiction to entertain the suit, and accordingly returned tlie plaint for pre- 
sentation to the proper Court under s. 67 of the Civil Procedure Code. 

Held, by tbe Eull Bench, that the Munsif had acted upon an erroneous view, 
as the only subject-matter of the suit was the Ks. 49; that he had consequently 
failed to exercise a jurisdietion veatei in him, and the High Court was therefore 
competent to revise his order under s. 622 of the Civil Procedure Code* 

The result of Amir Basan v. Sheo Bakhsh Singh n) Magni Mm v. Jiwa 
Ml (2) is that the questions to which s, 622 of the Civil Procedure Code applies 
are questions of jurisdiction only. The meaning of the decision of the Privy Coun- 
cil in the former case is that, if the Court has jurisdiction to hear and determine a 
suit, it has jurisdiction to hear and determine all questions which arise in it, either 
of fact or law, and that the High Court has no jurisdiction under s. 622 to inquire 
into the correctness of its view of the law, or the soundness of its findings as to 
facts; but that, when no appeal is provided, its decision on questions of both kinds 
is final. 

Per Straight and TYRREUii, JJ. — Clauses (a) and (6) of s. 684, specifying the 
grounds on which a second appeal lies to the High Court, embody what s. 622 refers 
to in the word “illegally;’^ that is to say, to cases where the Court below has, in the 
exercise of its jiirisdiction, come to a decision which is contrary to some specified 
law or usage having the force of law, or failed to determine some material issue 
of law or usage. Clause (c ) of s. 684 indicates the mciining of the words ** material 
irregularity^’ in s. 622, i. e., some material irregularity in procedure, which may 
possibly have produced error or defect in the decision of the case upon the merits.” 
Maulvi Muhammad v, Sy&d H»$ain (3) referred to. 

This was an application to the High Court to exercise its 
powers under s. 622 of the Civil Procedure Code. The record 
having been called for, the application came on for hearing before 
Straight and Tyrrell, JJ., who made the following order of 
reference to the Full Bench : — 

“ In this case the petitioner before us sued, inter alia, to recover 
from the defendants a sum of Rs. 49-11-6, being the amount due 
under a bond, which she alleged had been recovered on her account 
by Sheodin Ram, defendant, from the obligors of the bond. The 
Munsif before whom the case came, was of opinion that the deter- 
mination of the plaintiff’s right to the bond, in respect of which 
the said defendant had recovered the money claimed, involved the 
question of her heirship to the estate of Ganga Bishan, and there- 
to) 1 1 'Cftlc. 6. (2) L L. E., 7 All 336. 

(8)L L. B., 3 All 203. 
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fore the case before him raised a question affecting the title to 
property exceeding Rs. 1^000 in value. He therefore returned 
the plaint for presentation to the proper Courts under s. 57 of the 
Code.” 

^^The petition for revision before us takes up the position that 
the order of the Munsif, upheld by the Judge, is open to revision 
under s. 622 of the Code, by reason of the Munsif, in erroneously 
returning the plaint to be presented in a proper Court, having 
failed to exercise a jurisdiction vested in him by law, within the 
meaning ofs. 622 of the Civil Procedure Code. We refer to the 
Full Bench the question whether, under the above circumstances, 
and with reference to the Privy Council case of Amir Hasan Khan 
V. Sheo Bakksh Singh {X)y the provisions of s. 622 are applicable.” 

Pandit Sundar Laly for the petitioner. 

Babu Sital Prasad Chattarjiy for the opposite party. 

Petheram, C. J — I am of opinion that the question in this 
case must be answered in the affirmative. S. 20 of the Bengal 
Civil Courts Act enacts that the jurisdiction of the Munsif shall 
extend to suits in which the value of the subject-matter of the dis- 
pute does not exceed Rs. 1,000. The Munsif has held that he had 
no jurisdiction in this case, because the title to a larger sum than 
Rs. 1,000 was involved in the question whether the plaintiff was 
entitled to recover the sum- of Rs. 49, for which alone the action 
was brought. I think that he was wrong in this view, as the 
only subject-matter in this suit was the Rs. 49, and that the Munsif 
consequently failed to exercise a jurisdiction vested in him, and 
that the record may be called for by this Court in revision. The 
section has been considered by the Privy Council in the case of 
Amir Hasan v. Sheo Bakhsh Singh (1), and the Pull Bench of this 
Court in the case of Magni Ram v. liwa Lai (2), and the result of 
those oases in my opinion is that the questions to which s. 622 applies, 
are questions of jurisdiction only. To make my meaning plain, 
I understand the Privy Council to mean that if the Court has 
jurisdiction to hear and determine a suit, it has jurisdiction to 
hear and determine all questions which arise in it, either of fact 
or of law, and that the High Court has no jurisdiction under 
(1) I. L. R., 11 Calc. e. (2) I. L. R., 7 All. 336. 
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^22 to inquire into the correctness of its view of the law, or the 
soiindness of its fludings as to facts ^ but that when no appeal is 
provided^ its decision on questions of both kinds is finaL 

StbaighTj J. — 1 desire, in the first place, to say that I concur 
in the view expressed by the learned Chief Justice as regards tlie 
partionlar case referred. In the second place^ I accede to the 
interpretation he has placed on the ruling of their Lordships of 
the Privy Council ; and the reason I do so is, because it is most 
undesirable that, upon a question of practice of this kiod^ there 
should be a difference of opinion* I therefore surrender my own 
views in deference to the rest of the Court. But while doing so, 
I desire to make a few observations, because I was the Judge who 
wrote the judgment in the original Full Bench decision of the 
Court on this subject in Maulvi Muhammad v. Syed Husain 
( 1 ) ; and 1 am anxious briefly to repeat here the reasons upon 
which that judgment proceeded. As the section relating to this 
Court’s powers of revision was originally drafted in Act X of 
1877, it stood without the words in the present Code which have 
led to so much discussion 5 and there can be no doubt that at 
that time the jurisdiction of this Court depended purely on the 
question whether the Court below had improperly exercised its 
jurisdiction, or improperly refused to exercise it. In Act All 
of 1879, amending. Act X of 1877, the words ^^in the exercise 
of its jurisdiction illegally or with material irregularity ” were 
introduced i and I presume that they were introduced with 
meaning and intention, and were intended to have some effect 
and operation. In order to ascertain what that meaning and inten* 
tion was, it is necessary to look into the Code to see if it can be 
ascertained what was meant by the words ^ illegally*’ and material 
irregalarity.’^ Xow in s. 584, which specifies the grounds on 
which a secoSd appeal lies to the High Court, I find what appears 
to me to supply a reasonable interpretation for these words. The 
sectioursets forth that no second appeal shall lie, except on the 
following grounds, namely,— ^^(a) the decision being contrary to 
some specified law or usage having the force of law 3 {b) the decision 
having failed to determine some material issue of law or usage 
having the force of law.” Taking these two clauses together, they 
( 1 ) 1 . L/B., 3 All 203. 
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appear to me to embody what s. 622 refers to in the word illegallj" 
that is to say, to cases where the Court below has, in the exercise 
of its jurisdiction, come to a decision which is contrary to some 
specified law or usage having the force of law, or failed to deter- 
mine some material issue of law or usage. Then, with reference to 
tlic words material irregularity in s. 622, cl. (c) of s. 584 indi.. 
cates their meaning thus : — A substantial error or defect in the 
procedure as prescribed by this Code or any other law, which may 
possibly have produced error or defect in the decision of the case 
upon the merits.” In other w-ords, I construe the words material 
irregularity” to mean some material irregularity in procedure 
which may possibly have produced error or defect in the decision 
of the case upon the merits.” As an illustration of my meaning 
I will put two cases. A Muiisif who is seised of a suit below 
Es; 500 in value, directs, in execution of the decree in the suit, 
that the tools of the judgment-debtor be sold. In such a case, an 
appeal would lie to the Judge ; but there would be no second appeal 
to this Court. Here the Mimsif makes an order which is contrary 
to law, because it is forbidden under s. 266 of the Code, and so he 
acts illegally. Again, a Munsif who has dismissed a suit ew-parte 
entertains an application under s. 108 of the Code ; and, without 
notice to the other side, orders that the suit be replaced upon his 
file and tried. This action on his part is a material irregularity in 
procedure, because it coutravenes the directions of s. 109 to the 
effect that no such order shall be made without notice to the other 
side. These two instances appeario me to be such as the ^fillegalitj” 
and ^^material irregularity ” of s. 622 contemplate. 

I need only add that, in my opinion, if there is one power 
which it is of the first importance that this Court should possess, 
it is the power of sending for the record in civil cases where no 
appeal lies. Experience shows that in a very great r^any such 
cases grave illegalities and material Irregularities do occur in the 
proceedings of the Courts below; and it is essential that in such 
cases the High Court should have the power of interference. 

Oldiield, J,— I concur in the answer proposed by the learned 
Chief Justice. 

Bbobhubst, J.-— 1 entirely concur in the conclusions arrived 
at by the learned Chief Justice with reference to the decision of 
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the Privy Council in the case of Amir Hasan Khan v. Slieo Bahhsh 
Singh {1)* 

Tyrrell^ J.— I concur in every word that has fallen from my 
brother Straight upon this matter. 


APPELLATE CIVIL. 

Before Mr, Justice Straight and Mr, Justice Tyrrell, 

EANJI MAL and others (Judgment-debtors) v, BIBI SAILO 

(DECREB-HOIiDBR) .* 

Mecution of decreeSale ofimmoveahle property-- Error in proclamation of sale as to 

incumbrance to which property was liable — Civil Procedure Code, ss, 311, 312. 

In a sale of immoveable property in execution of a decree, tlie proclamation of 
sale notified that the decree-holder held two charges on the property, aggregating 
about Rs. 1,000. There was in fact one charge only, amounting to about Hs. 800. 

Held that the error in the proclamation of sale amounted to such an irregularity 
in publishing the sale and putting up the property to the biddings of the public as 
must have materially marred the fairness of the auction and affected the price, and that 
the sale must therefore be set aside, on the ground of material irregularity in pub-, 
lishing and conducting it. 

This was an appeal ftom an order of the Munsif of Moradabad 
City, dated the* 7th September, 1885, refusing to set aside a sale 
of immoveable property in execution of a decree. The facts of 
the case are sufficiently stated in the judgment of the Court. 

Babu Ratan CJiand^ for the appellants (judgment-debtors). 

Munshi Hanuman Prasad and Babu Baroda Prasad Qhose, for 
the respondent (decree-holder). 

Straight and Tyrrell, JJ. — This is an appeal by a judgment- 
debtor, whose masonry house has been sold at auction and bought 
by the decree-holder for a sum of Bs. 552. Material irregularity 
in publishing and conducting the sale, with consequent deprecia- 
tion in price, is alleged. We need not go into the question as to 
the conduct of the sale, whether it was held at the time notified 
or not. For we are of opinion that there was admittedly such an 
irregularity in publishing the sale and putting up the property to 
the biddings of tbe public as must have materially marred the 

* First Appeal No. 148 of 1885, from an order of Maulvi Muliammad Bzad 
Babbfili, Muasif of Moradabad City, dated the 7th Septeraber, 1885, 

(1) I. L, B., 11 Calc. 6. 
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fairness of the auction and affected the price. It was notified 
that the decree-holder held two charges on the property, aggregat- 
ing about Rs. 1 ,000 ; but, in fact, there was one charge only, and 
that about Es. 800. Now this fact must have been known to the 
decree-holder who became the purchaser; and it is almost a neces- 
sary consequence that, assuming the house to be worth, as the 
Court below thought, Rs. 1,500, and it fetched Rs. 552 only, it 
would have commanded a higher price if the public had known, 
as the decree-holder did, that it was charged with Rs. 800 only. 

We allow the appeal, set aside the sale, and direct that it be 
held anew, in the event .of the decree not being in the meantime 
otherwise satisfied according to law. 

The appellants will have the costs of this appeal. 

Appeal allowed. 


Before Mr* Justice Straight and Mr, Justice TyrreliB 

GUBBI LAL AND ANOTHER (PLAINTIFFS) V, JAGrANHATH BAM 
(Defendant).* 

Jurisdiction^ Place of suing ^ Suit for sale of mortgaged property >^Cml Procedure 

Co£?e, ss. 16, 20. 

In 1879 J? gave / a bond containing a simple mortgage of immoveable pro-i 
perty. Subsequently It and P jointly gave D a bond containing a simple mortgage 
of tbe same property. In 1881 J) obtained a decree for the sale of the property 
under his mortgage, and it was put up for sale and purchased by the plaintiffs. In 
1882 J obtained a decree in the Court of the Munsif of <7, (within the local limits 
of whose jurisdiction the property was not situated), for enforcement of his mortgaga 
bond by sale of the property. The plaintiffs objected to the sale^ and, their ohjection 
having been disallowed, brought a suit for cancellation of decree,! so far as it 
ordered the sale. 

Ke/d that /’s decree could only be regarded as a simple money-decTee, because,' 
as shown by s. 16 of the Civil Procedure Code, the Munsif had no power under the 
law to direct enforcement of hypothecation against immoveable property situate 
beyond the local limits of his jurisdiction i and neither the proviso t5 s. 16 nor s. 20 
of the Code met the circumstances. 

Held therefore that the plaintiffs were entitled in this suit to have it jieclared 
that J’s decree was a simple money-decree only, on the basis of which no process in 
execution could issue in respect of the property in dispute to oust the plaintiffs’ 
possession from any part of it. 

* Second Appeal No. 211 of 1885, from a decree of Bai Raghunath Sahai, 
Subordinate Judge of Gorakhpur, dated the 17th November, 1884, affirming the 
decree of Maulvi Aziziul Bahman, Munsif of Bansgaon, dated the 17th May, 1S84. 


1886 


Kanji Mal 

V, 

Bibi Saho. 


1886 

February I. 


im 


THE INDIAN LAW BEPOBTS, 


[VOL« VIIL 


1886 


GuDRI Lal 

r. 

jACfA3N’NATE 

Bah. ' ' 


TflE plaintifis in this suit claimed the cancellation of a decree^ 
dated the 9th September; 1882, in so far as it ordered the sale of a 
certain garden. It appeared that on the 4 th April, 1879, Bam Tahal, 
one of the defendants, gav'e one Jagannath Ram a bond containing 
a simple mortgage of a garden situated within the local limits of 
the Mnnsif of Bansgaon, in the G-orakhpar district, which belonged 
to Ram Tahal aiid his brother Frag Ram jointly, in equal moieties. 
On the 16th September, 1879, Ram Tahal and Prag Ram jointly 
gave one Durga Dayal a bond also containing a simple mortgage of 
the same garden. On the 10th May, 1881, Durga Dayal obtained a 
decree for the sale of the mortgaged property ; and it was put up for' 
sale, and was purchased by the plaintifis in the present suit, sons of 
Durga Dayal. On the 9th September, • 1882, Jagannath Ram 
having sued in the Court of the City Munsif of Gorakhpur, (within 
the local limits of whose jurisdiction the garden was not situated), 
to enforce his mortgage-bond, obtained a decree in that suit for, 
inter alia, the sale of the garden. The plaintiffs in this suit object- 
ed to the re-sale of the property ; and their objections were dis- 
allowed. They then brought this suit against Jagannath, Ram Tahal, 
and Prag Ram in the Court of the Munsif of Bansgaon. Their 
claim was based on the ground, amongst others, that the decree of 
the City Munsif of Gorakhpur, so far as it ordered the sale of 
the property, was made without jurisdiction, the property not being 
situated within the local limits of his jurisdiction. The Court of 
first instance disallowed this contention, but gave the plaintiffs a 
decree in respect of Frag Ram’s moiety of the property, on the 
ground that Ram Tahal was not competent to mortgage the same, 
dismissing the suit so far a's the moiety of Ram Tahal was co»- 
cerned. The plaintiffs appealed; and the lower appellate Court 
(Subordinate Judge of Gorakhpur) afl&rmed the decree of the first 
Court. 

The plaiutiffs in second appeal contended again that the decree 
©f the pity Munsif of Gorakhpur, so far as it ordered the sale of 
the property, was made without jurisdiction, and was therefore so 
far void. 

Munshi Kashi Prasad, for the appellants. 

Munshi Hanuman Prasad, for the respondent (Jagannath Ram)v 
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Jind then purchase took place on the 3rd Januar^r ifisd; xt .5 ?! 

at that time the defendant-respondent Ja.annZk? ! , n 
an the property^ by reason of the bond” which wargiJen^htrbr 
ajn Tahal on the 4th April, 1879 ; and on the basis of this b J 

. he had obtained a decree from the City Munsif of O-o 1 b °° 
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^oxak pur had power to pass a decree on the basis of Ja.annath 

Ram s bond, an-Aso to enable Jagannath Ram to enforce th^ decree 

y selling Ram Tahal’s share in the grove in Bansgaon, the'plain- 
s could not mauitam the present suit, because, not only was the 
charge of Xyannath Ram prior to their own, but a decree upon - 
the bond had been obtained by him before the plaintiffs had pur- 
chased the who e grove. _ Unfortunately for the defendant-respon- 
dent, Jagannath Ram, his decree on the bond given by Ram Tabal 
in April 1879, can only be regarded as a simple money-decree 
because theUity Munsif of Gorakhpur had no power under the law 
to direct enforcement of hypothecation against immoveable propertv 
situate, beyond the local limits of his jnrisdietion ; and that he was 
prohibited from doing sp is dear from the terms of s. 16 of the 
Civil Piocedure Code. ;re do not think that the proviso to that 
section alters the position ^ and we' dissent sftob-ether from'fhn 
remark of the Subordinate Judge, that s. of the'civil P^cedum 
Code meets the circumstances. Qur oomdusion accordinatv is that 
the plamtiffs are entitled in this suit to have it declared ‘that the' 
decree in favour of. thd defendant-fesp'ondent upon the bond mveh; 
tohm by Ram Tahalwvas only a simple money decree, and' that : 

on the basis of that decree, no process in exectftion could issue iu* 
respect of the grove to oust the plaintiffs’' possession from any mrt 
of it. Whether or not the respondent caU institute proceedino-s- in 
any Court for euforcement of his ifeU, w^e afe not concerned to 
discuss. Ihe appeal is decreed with costs, and the decrees of 

the lower Courts modified by decreeing, the plaintiffs’ claims with 
costs in all Courts. \ ‘ , * wun 
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APPELLATE CRIMINAL. 

Before Sir W, Comer Peiheramj Kt^ Chief Justice^ 
QUEEN-EMPRESS i?, IMDAD KHAN. 

Criminal breach of trust^Masier and servant^ Servant entrusted with moneys for 
payment to tradesman of account settled by master for a specific sum — Gratuity 
by tradesman to servant — Right of master to benefit of gratuity — ictXiSF. 
vj 1860 (Penal Code), ss» 405, 409— Powders of Appellate Court to alter finding 
of Court of first instance — Criminal Procedure Code, s, 4^Z^Accomplice^Mvi^ 
dence-^ Corroboration. 

Where a master entrusts his servant with money for the payment of an 
open account, i.e., an account of which the items have never been checked or 
settled, and the tradesman makes the servant a present, and the transaction 
amounts to a taxation of the hill and a reduction of the price by the servant, the 
latter obtains the reduction for his master's benefit, the money in his hands always 
remains the master's property, and, if he appropriates it, he commits criminal 
breach of trust. But where the master himself has settled the account with the 
tradesman for a specific sum, and sends the servant with the money, and the 
servant, after making the payment, accepts a present from the tradesman, in 
that case the servant does not commit criminal breach of trust, inasmuch as the 
money is given to him by a person whom he believes to have a right to give it, 
though it may he that, according to the strict equitable doctrines of the Court 
of Chancery, he is bound to account to the master for the money. Hay^e Case 
[In re Canadian Oil Works Corporation (1)] referred to. 

Where the Court of Session had tried, convicted, and sentenced an accused 
person under s. 409 of the Penal Code, and the High Court was of opinion that 
the conviction was not sustainable under that section, the Court refused to alter 
the finding, under s. 423 of the Criminal Procedure Code, to a conviction for some 
other offence for which the accused had not been charged or tried. 

Observations on the necessity of requiring corroboration, itt material parti-r 
culars, of the evidence of an accomplice. Empress v. Ram Saran (2) referred to. 

This was an appeal from an order of Mr. F. E. Elliot, Ses- 
sions Judge of Allahabad, dated the 19th January, 1885, con- 
victing the appellant, under s. 409 of the Penal Code, upon two 
charges of criminal breach of trust as a public servant, and upon 
three other charges, under s. 50 of the Post Office Act (XIV. of 
1866), and sentencing him to three years’ rigorous imprisonment 
upon each of the two charges first mentioned. 

It appeared from th^ evidence for the prosecution that the 
appellantj Imdad Khan, was employed at Allahabad in the Railway 
Mail Service of the Government Postal Department as Examiner 

U) L. R., 10 Ch. App. 6®?. (2) Weekly Notes, 1886, p. 811, 
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and Superintendent of Stores, It was his duty to receive stores 
supplied by contractors^ to see that the contractors supplied the 
proper quantity and quality of stores, and to despatch the stores 
to out-stations on indents. It was also his duty to keep an account 
of the expenditure in respect of such stores. It was also his duty 
to receive the monthly bills of the contractors, to check the bills, 
and to draw the amounts required for their settlement from Govern- 
ment, in contingent bills made out and signed by himself, and 
countersigned and passed by the Inspector-General of the Railway 
Mail Service. It was also his duty, having drawn these amounts, 
to remit them to the contractors. 

Among the contractors supplying stores was a firm at Calcutta 
trading under the name of Tarni Oharan Dat and Co. The con- 
tract between this firm and the Railway Mail Service was that the 
former should supply goods of a particular kind to the department 
for a period of two years, at prices specified in a schedule. Among 
the goods enumerated was a cloth called gazziy which was used in 
large quantities in the Postal Department. The scheduled price of 
this was Re. 1-12-6 per or piece of eighteen yards. 

Up to January, 1881, gazzi was despatched by the firm from Cal- 
cutta. In that month the appellant returned fifty-four pieces as 
being of inferior quality. Shortly after this, it was arranged be- 
tween the appellant and Tarni Oharan Dat and Co. that instead 
of their supplying graad from Calcutta, he should purchase it at 
Allahabad, draw from Government at the rate of Re.T-12-6 per 
tlian^ pay for the gazzi^ and remit to them their profit. Thli|profit 
was first fixed at 9 pies per but' was subsequently increased 
to 1 anna. Under this arrangement gazzi was supplied at Allah- 
abad by one Sadhu Lai. The quantities of gazzi cloth supplied were 
communicated to Tarni Oharan Dat and Co.; the firm forwarded 
invoices for such quantities ; upon the receipt of these invoices in 
duplicate, one was signed andreturned by the appellant and the other 
retained in his office ; the firm, having received the signed invoices, 
sent in bills ; these bills were attached as vouchers to the conting- 
ent bills sent by the appellant to the Inspector-General for counter- 
signature ^ the countersigned bills were cashed by the appellant 
at the General Post Office at Allahabad; the contractors were 
ostensibly paid in full ; and they gave receipts for the full amounts 
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of their bills. In May, 1884, it was discovered by ihe department 
ftat the yazzi was supplied by Sadhu Lai, and that he was paid for 
it at the rate of Re. 1-6-0 per than. 

The case for the prosecution was that the appellant had retained 
the difference between the actual price paid to Sadhu Lai for 
the yazzi and the proSt which he remitted to TarniOharan D»tand 
Co,, and his conduct amounted to criminal breach of trust by a 
public servant, within the meaning of s. 409 of the Penal Code ; 
and that, by sending to the firm remittance letters purportin.r to 
.h., Iha. th, whole of tho .um specified in each LsCilied 
whereas a portion only was sent, he was guilty of incorrectly pre- 
paring documents with a fraudulent intention, within the mean ’ 
ing of s. 50 of the Post Office Act (XIV. of 1866J. There wms 
no allegation that the yazzt supplied by Sadhu Lai was, upon anv 
occasion inferior in quantity or in quality to that which Tarni 
Charan Dat and Co. were bound under their contract to supply 

The case for the defence was that although, in consequence of 
lie arr.,„gement mad. with T„„i Oh.,,, o.i J ' 'J 

...pp led to th. Hailway Mail Ser.io, slotss hy gad,., il, .. r, 
1-6-0 a p„oo, no part of the difforonco ,h., 

contract p„«. of Ho. I-,« retained by him, but the wLoi: 
of sach diiiorcnco was transmitted regnlarly to tho contractors 

lie Session, Jndgo of Allahabad, disagreeing with the asscs- 

sors, was efopmion that the charges of eriminai breaeh of tit 
of inoorreot preparation of doenmenls with a fraudulent inlen- 
tmn, were prored He aecordingly eonvieled th, appellant upon 
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trust as defined in s. 4Q5 of the Penal Code. Tlie definition of 
that offence involved a dishonest’^ misappropriation or conversion 
to the .nse of the offender of property entrusted to him ; but here 
the appellant did not act dishonestly” according to the definition 
contained in s. 24 of the Code, inasmuch as he did not cause 
^Svrongful loss.” The Government never paid a higher price for 
cloth than they had contracted to pay, namely, Ee. 1-12-6 
a piece, and there was no evidence whatever to suggest that the 
doth supplied was, upon any occasion, inferior either in quantity 
or in quality to that which Tarni Oharan Dat and Go. had con- 
tracted to supply. This being so, the conviction and sentence 
under s. 409 of the Penal Code were bad, and should be set aside. 

The PrMie Prosecutor (Mr. C, FI. Hill), with him Babu Rtm 
Prasad, for the Crown:-— The evidence taken in the Court of Ses- 
sion establishes the facts alleged by .the prosecution. [To show 
this, the Publio Proseoidor referred to the evidence in detail] 
These fiicts amount to the offence of criminal breach of trust, as 
defined in s. 405 of the Penal Code. A person to whom money 
is remitted for the purpose of payment to a third party, holds the 
money for the use of the renritter until, by some act done, or by 
some engagement with the person who is the object of the remit- 
tance, the agent has. consented to appropriate it to his use : Addi- 
son- O/i the Law of Contracts, Aih edition, p. 72. If the purpose fails 
for which the property is entrusted to the agent, he is under an 
obligation to return it to the remitter, and the property of the 
remitter is not divested until the object is performed : Bitohanan 
Y. Findlay, Teuterdeu, G J. (1). Toooey v. Milne (2) also 
shows that where money is paid fora special purpose, and the 
purpose fails, the money remains the property of the person pay- 
ing it. In the present case, the moneys remitted to the appellant 
always remained the property of Government, because the object 
of the remittance was never fulfilled. That object failed when 
Tarni Oharan Dat and Co. agreed with the appellant to receive 
payment at a lower rate than was fixed by their contract, and 
thereupon the appellant, who had all along , held the moneys for 
the use of Government, became bound to refund them. Not 
haying done so, but having converted them to his owm use, ha 
(1) 9 B. Or. 738| at p. 749. (2) 2 B. Aid. 683. 
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caused wrongful loss” to Government and wrongful gain” 
to himself, and so acted “ dishonestly” within the meaning of 
s. 23, and committed criminal breach of trust within the meaning 
of s. 405, of the Penal Code. 

In Harrington v. The Victoria Graving Dock Company (1), it 
was laid down that when a bribe is given, or a promise of a 
bribi is made to a person in the employ of another by some one 
who has contracted or is about to contract with the emplojmr, 
witha view to inducing the person employed to act otherwise than 
ivith loyalty and fidelity to his employer, the agreement is a 
corrupt one ” and its tendency must be to bias the mind of the 
agent, and lead him to act disloyally to his principal. . . . It is 
quite immaterial that the employer was not in fact damaged,” The 
commission paid by Tarni Oharan Dat and Go. to the appellant 
was a profit made by him in the course of his employment as 
agent, and Government was entitled to take the benefit of such 
profit, and the appellant committed criminal breach of trust in 
converting it to his own nse, 

[PfiTHGRAM, 0, J. — Where one man employs another for a 
particular purpose, as, for instance, to sell property, and the agent 
takes money from a person to whom that property is sold, it is 
clear that the money must be received for the employer’s benefit. 
It is a profit made by the agent in the course of his employment, 
JBut where the customer gives a present to an agent who is not 
employed for the purpose of selling, is the master entitled to take 
the benefit of it ?J 

The reasoning of Cockburn, 0. J.y in Barrington Vt The Fio- 
toria Graving Dock Company {X) appears to cover such a case. 

[Pethbr AM, 0. J,— Suppose that a man employs another ta 
buy a carriage for him, and the agent makes the purchase. Here, 
if idle carriage builder gives the agent a present, the master is no 
doubj^ entitled to take it, because the effect of the transaction is 
to reduce the price. But si^pose the master himself makes the 
bargain, and settles the price, and sends his servant to the builder 
with the money, and the builder gives the servant £ 5, How is 
the master entitled to that ? The £ 5 is no doubt given in order 
Cl) L 
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thaty when the carriage arrives^ no fault shall be found with ii 
The benefit to the servant does not here spring out of a contract 
in which he is an agent.] 

That case is not completely analogous to the present^ for it 
supposes that the servant has actually handed over the money, and 
that the tradesman afterwards presents him with a douceur. 
Our case, on the other hand, is that the appellant appropriated the 
moneys entrusted to him while they were on their way from Go- 
vernment to the contractors. It is, however, immaterial whether 
the difference between the contract price and the actual price paid 
for the gazzi cloth was retained by the appellant, or whether he 
remitted the entire contract price to the contractors and received 
back from them the difference. In Panama and South Pad fia 
Telegraph Company v. India Rubber^ Gutta Percha^ and Telegraph 
Works Company (1), James, L. J,, laid down the rule that ^^any 
surreptitious dealing between one principal and the agent of the 
other principalis a fraud on such other principal,” and entitles him 
to have the contract rescinded, and that a surreptitious sub- 
contract with the agent is regarded as a bribe to him for violating 
or neglecting his duty.” * 

[Petheram, 0. J.— Does not the Lord Justice there mean by 
agent” simagent for the purpose of making the contract?] 

1 submit that his meaning is wider, and that he lays down a 
general proposition applicable to all surreptitious transactions 
between an agent and the person with whom his principal is deal- 
ing. In Leake’s Digest of the Law of Contracts'^ p. 481, it is saidr— 
It seems that, although the payment to the agent be voluntary and 
made after the execution of the agency, it would be recoverable by 
his principal.” In Hayses Case [In re Canadian Oil Worlcs Cor- 
poration (2)], Mellish, L. J., said There is no doubt about the 
rule of this Court, that an agent cannot, without the knowledge and 
consent of his principal, be allowed to make any profit out of the 
matter of his agency, beyond his proper remuneration as agent.” 
Again, at p. 603, Mellish, L. J., gave the following illustration 
A gentleman employs his servant to pay his tradesman’s bills, 
and the servant goes to the tradesman and says, * I have received 

(1) L. B., 10 Ch. App. 515. (2) L. R., 10 Ch. App. 593. 
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the money to pay 3 ’-oar bill, but you must make me a present out 
of it.’ The tradesman says, ‘I am willing to make you a present.’' 
Then a sum is deducted, the money is put down, and it is handed 
back. In a certain sense, no doubt, that sum of money will be- 
come the property of the servant. He could not be indicted for 
embezzlement, nor probably for putting it into his own pocket and 
using itj but there is no doubt that if an account was properly 
taken in any court of justice, he would be ansvverable for it, be- 
cause it is perfectly obvious that if the creditor who received the 
payment is willing to make a deduction and discount from the 
sum he had received, that must be for the benefit of the master 
who is making the payment, and not for the benefit of the servant, 
who, without the consent of his master, has no right to receivO-i 
any such profit.” The reason why it is said that the servant could 
not be indicted for embezzlement is that, under, the English statutes 
relating to that often ce, it is an essential -element of embezzlement 

that the property should be given to tbe offender for the use of the. 
master, and, in the above case, the money was not paid to the ser- 
vant for the master’s use. This is not, however, an essential of 
criminal breach of trust as defined in s. 405 of the Penal Code '' 
so thaVm India, the conduct of the servant described in Mellish’ 
L. J s illustration would be criminal breach of trust. 

[Pethebam C. J.-Mellish, L. J., speaks of the’ tradesman as 

making, a deduction.” This expression rather suggests that, 
what the Lord Justice had in his mind was an open and not a ' 
settled account. It is arguable that there could be no » deduction” 
from an account previously agreed and settled between the master 
and the tradesman If for instauce, the master sends his servant- 
to pay a bill the total of which the master has notsettled with th7 
tradesman, and the items amount to £ igO,.then if the agent and 
the tradesman make an arrangement by which ten per cent is ' 

deducted from the total and £ flO only are paid, and L servant ' 
concealing tne fact that a deduction has been made, appropriates thn 
sum deducted, that is clearly embezzlement. But if the master h 

tv« whok £ 100 acooriJing to li, in.truolions, .od lh« tL..m,„ 
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In McKay^s Ca&& (1), Mellish, L. J., referred to Hay^s Case (2) 
and other authorities as showing that all the benefits which the 
agent of one party receives under such circumstances from the 
other must be treated as received for the benefit of his principaL 
All the remuneration which an agent so receives he receives on 
behalf of his principal, and it does not matter whether it formed 
part of the original bargain, or was a present as remuneration for 
services.” So too, in Parker v. McKenna (3), Lord Caims, L. 0., 
said;— The rule of this Court, as I understand it, as to agents, is 
not a technical or arbitrary rule. It is a rule founded upon the 
highest and truest principles of morality. No man can in this 
Courtj acting as an agent, be allowed to put himself into a posi- 
tion in which his interest and his duty will be in conflict 

The Court will not inquire, and is not in a position to ascertain, whe- 
ther the bank has lost or not lost by the acts of the directors. All 
that the Court; has to do is to examine whether a profit has been 
made by an agent, without the knowledge of his principal, in the 
course and execution of his agency.^’ James, L. J., said It 
appears to me very important, that we should concur in laying 
down again and again the general principle that imthis Court no 
agent in the course of his agency, in the matter of his agency, 
can be allowed to nlake any profit without the knowledge aud 
cuciseut of his principal i that that rule is an inflexible rule, and 
must be applied inexorably by this Court, which is not entitled, 
in my judgment, to receive evidence, or suggestion, or argument 
as to whether the principal did or did not suffer any injury in fact 
by reason of the dealing of the agent ; for the safety of mankind 
requires that no agent shall be able to put his principal to the 
danger of such an inquiry as that.” See also Robinson v. Mollet 
(4), and in particular the observations of Mellor, J. 

These authorities are sufficient to show that the conduct of the 
appellant amounted to criminal breach of trust by a public servant. 
In Arehbold’s Pleading and Evidence in Criminal Cam, 18th 
edition, p. 478, the nature of the evidence necessary to es tablish the 
commission of embezzlement is described. Thus, the usual pre- 
sumptive evidence” in such cases is said to be ‘Hhat the defendant 

(1) L, R., 2 Ck D . 1. (3) L, R., 10 Cli. App. 96. 

C2) L. it., 10 Ch. App. 593. (4) L. R., 7 H. L., 812. 
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never accounted to his master for the money, Se., so received by 
nm or that he denied having received it. ” These conditions are 
satisfied in the present case. The appellant did not defend liiin- 
selt, as he might have done, by admitting the appropriation of the 
commission paid by the contractors, and setting up a claim of 

right to such appropriation. He met the charge by an absolute 

deuial 

The fact that the contractors consented to the transaction does 
Bot affect the appellant’s guilt. If they did not consent, his guilt 
would of course be obvious, for in that case no payment would be 
made, and Government would remain liable. But the agent can- 
not be absolved because the payee conspires with him to deprive 
the principal of his money. 

In the next place, assuming that the acts of the appellant do 
not constitute the particular offence of which he has been con- 
victed, this Court has power, under s. 423 of the Criminal Fro- 
cedure, to alter the finding to a conviction for any offence which 

tru 1 rf l--ch of 

trust, they establish the offence of cheating, under s 415 and of 

. 420 of the Penal Code. Or the finding may be altered to a 

thaTtgTrremr’ ' r taking a gratification other 

than legal remuneration, m respect of an official act), or under s 

««». - 

deration, fiom a person concerned in any proceedino- nr L. ■ 

transacted by such public servant ) 1 ^ bnsmess ^ 

[PBTHEBAivr,^C. J’—Do you suggest that this Court mav in 

appeal, convict the appellant of an offence for which h 
charged or tried in the Court h.i ? ^ ^ 

b„e In“ 

tbe 0«ur/bZ*°” to to J facT bf 

a wrong view as to the offence which thev esmhl- i, ^ ^ 

s. 423, alter the finding so as to express Lr t / 7^'’ 

6 ao as to express their true legal effect. 
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[Pbtheram^ 0* J. — The appellant has never been charged or 
tried for the offences you mention. It appears to me that s. 4’23 
only empowers an appellate- Court to alter the finding within 
certain limits and upon a particular charge. For instance, there 
may be a finding of murder upon a charge on which there might 
have been a conviction for manslaughter;^, and in such a case the 
appellate Court may alter the finding from murder to manslaughter. 
Such a course would be proper only where both findings were 
equally consistent with the charge upon which the appellant was 
tried. J 

I submit that the scope of s. 423 is wider. It will be observed* 
that s. 227 of the Crinjinal Procedure Code empowers a Court; 
to- alter any charge at any time before judgment is pronounced, or, , 
in trials before the Court of Session or High Court, before the 
verdict of the jury is returned, or the opinions of the assessors, 
are expressed. It is only where the absence of a charge, or an 
error in the charge, can be shown to have prejudiced or misled, 
the prisoner in his defence, that a Court of appeal or revisioni 
will interfere (s. 232). Cheating (s. 415 of the Penal Code), and' 
cheating and dishonestly inducing a delivery of property {s. 420), 
are offences ejusdem generis with criminal breach of trust 
(ss. 405, 409), and hence the alteration of a finding from a convic- 
tion under the latter to a conviction under the former sections is 
clearly within the powers of the appellate Court. A conviction, 
under s. 161 would also be proper. 

[Petheram, 0. J.— The difficulty there is that it is not clear; 
what the appellant’s powers precisely were. Before it can be. 
proved what the gratification was intended to buy, we must 
know what he could have done in return. for it.] 

S. 165. is also applicable.. The expression valuable thing ” 
used in that section includes money given not for any of the objects, 
described in s. 161, but as Queen- Empress v, Kc^mptc^. 

( 1 ). 

S. 236 of tbe Criminal Procedure Code provides that where 
the facts are such * that it is doubtful which of several offences 
they 0 onstitute;,.the accused may be charged witkhaving committed. 

(1) L D. B., 1 AIL 530. 
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all or any of such olFences, and any number of such charges may 
be tried at once, or he may be charged in the alternathm with 
having committed some one of the said offences. S- 237 provides 
ImdadKban, that if, in the case mentioned in s. 236, the accused is charged 
with one offence, and it appears in evidence that he committed a 
different offence for which he might have been charged under the 
provisions of that section, ho may be convicted of the offence 
which he is shown to have committed, though he was not charged 
with It Now, in the present case, the acts of the appellant wm-e 
of such a nature that it is doubtful whether they constituted 
criminal breach of trust, or cheating, or taking an illegal grati- 

[Pbthebam, C J.-These offences are, in the abstract, hardly 
ejusAen. ger.ru. Criminal breach of trust and accepting a bribe for 

. lus ance, are, popularly at all events, considered as unlike each 
other as any two crimes could be,] 

p.;i r.is;.;-=r,r -- 

•s agMl, that the,, proflls Z ^ f. “ 

that, not haaiaa h. id 

dishonestly and was o-uiltv nf acted 

answer to this is ihat, “assuming trrppeiUMo °h 
the payments from Tarni Oharan nfr ! n «eeived 

receive them in the course of h' i 

agency was discharaed naoai th as agent. The 

» payment to the \ “ ““ 

gift or commission to the appellant „ 

profits made by him in the course of his described as 

matter of his agency. There wa, ‘ ^ or in the 

ofthe-appellant The only 12 T on the part 

been cited on behalf of thel^w^^^ 
fv. That j., 

‘ ciroamstanoas oPthat casa. 

(1) L. B, 10 Ch, App. 1)03, 
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used in a case where an agent had received moneys from persons 
desiring to sell certain property to his principals, and had been 
invested by his principals with large powers of altering and even 
rescinding the contract. In that case^ the moneys were undoubt- 
edly received by the agent in the course of his employment^, and 
his position was distinctly antagonistic to that of his principals. 
There were, under the circumstances, good reasons for not allow- 
ing the agent to retain what had been paid to him. But in the 
present case the appellant had no power to alter the terms and 
conditions of the contract. Beading Mellish, L. J.’s illustra- 
tion with the facts of the case in which it was used, it evidently ’ 
■was intended to apply to an open and not to a settled account, and 
it is therefore not applicable to the circumstances of the present case. 

[Pbtheram, C. J. - You say that the rule applies only to cases 
where there is an account capable of reduction by the servant.] 

Yes, because those are the only cases in which the acceptance of 
the gratuity puts the servant into a position antagonistic to the 
master. The principle of the cases which have been cited is that 
the acceptance of the gift operates as a reduction of the price, and 
that the master is entitled to the benefit of such reduction. It has 
no application to a case where the price, fixed and agreed between 
the master and the tradesman, has been fully paid by the servant, 
and the tradesman then makes him a present. In Mellish, L. J.’s 
illustration, there was no real payment to the tradesman, and 
the handing over of the money was a mere pretence. 

The next question is whether the finding can now be altered to 
a conviction under some other section than s. 409 of the Penal 
Code. In the first place, s. 165 is not applicable. That section is 
confined to cases where a public servant obtains a valuable thing 
without consideration or for a consideration which he knows to 
be inadequate.” But in the present case there was ample con- 
sideration, for the appellant took upon himself nearly all Turni 
Oharan Dat’s duties' under the contract with Government. 

[PjBiTHEBAM, 0, J.— That was no considei’ation, because the 
appellant was already bound, as a Government servant, to give all 
his time to the service of Government. You need not, however, 
argue the question whether the finding should now be altered.] 
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PeTheTiaMj 0. J.— The accused Imdad Khan has been con- 

QtjBEu- victed upon two charges, framed under s. 409 of the Penal 

Empress Code, of criminal breach of trust, and upon three charges 

Imdad Khan, framed under s. 50 of the Post Office Act (XIV. of 18i)6). The 

accusation against him under the last-mentioned section is ia 
substance, one of falsifying documents with the object of conceal- 
ing or assisting towards the criminal breach of trust to which the 
other charges relate. So that, as the Sessions Judge has held 
the charges all stand or fall together; and if the accused be found 
.guilty under any one of them, he must also be found guilty under 
the others, though it is not necessary that tliere should be a separate 
sentence in respect of each. These being the matters charcred 
it is necessary, in the first place, to see what are the facts which 
are admitted, or, if not admitted, which have been established by 
the prosecution, and whether they constitute any offimce ; next, to 
ascertain what offence, if any, these facts, when taken together 
constitute under the Penal Code. 

The facts, as I gather them, are, that in the Post Office Service 
of these Provinces there is a department called the Railway Mail 
Service, and, as a part of this, there is at Allahabad a large store- 
house, in which are kept the stores required for the use of that 
department. There is no evidence upon the record which shows 
by whom or upon whose authority such stores are ordered, or 
whose mmd it is that decides from time to time what stores are 
required. It is, however, clear that the accused Imdad Khan 
bad for some years held an office in the Railway Mail Service 
at Allahabad as “ Examiner” and “ Superintendent” of stores. 
How long he filled this office is not shown. It is necessary next 
to ascertain, so far as the evidence shows us, what his duties were. 
There is nothing on the record to suggest that he had any power 
of deciding what stores w'ere required, or of giving any order for 
tliem. His duty was to supervise the stores when they came into 
stock, and to pass them as. according to the sample, if they were 
of the quality they should be, and of the amount ordered and 
charged for. This was his business, so far as examination of the 
stores is concerned. Besides this it was his duty, after the goods 
had come into stock and had been passed, to check the accounts 
of the tradesmen supplying them, and, after checking them, to 
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forward in a lump all the tradesmen’s bills which at that time were 
due — having first got them countersigned by his superior officer— 
to the person whose business it was to pay them. Then, having 
obtained the money to be paid to the group of tradesmen, it was 
his duty to distribute it among them. 

The charge against Imdad Khan is that, having obtained 
moneys from Government for the purpose of paying a particular 
tradesman, who is said to have supplied goods to this store, he 
appropriated these moneys to his own use, and thereby committed 
the offence of criminal breach of trust 

We must therefore see how the evidence upon this charge 
stands. The case set tip by the prosecution is as follows ; —It is 
said that a particular firm at Calcutta, trading under the name of 
Tarni Charan Dat and Co. had made a contract with Government 
for the supply of certain stores. The precise terras of the contract 
are not before us, but, from the action of the parties, and from the 
heading of the memorandum, it appears that the contractor, Tarni 
Oharan Dat, agreed to supply stores of a certain class, for a period 
of two years, at a price specified on a list or schedule of prices. 
I think it must be taken as proved that the contract between the 
parties was that Government, on the one hand, bound themselves 
for a period of two years to take these stores from the firm, and, 
on the other hand, the firm bound themselves for the same period 
to supply the stores at the rates agreed on. Among the articles 
enumerated in the schedule was a cloth called and the 

schedule price for this was Re. 1-12-6 a piece. The contractors 
therefore were under an obligation to supply Government with as 
much gazzi cloth as might be required at Re. 1-12-6 a piece, and 
the Government were under an obligation to take from the con- 
tractors all the gazzi cloth that was wanted, for two years, at. the 
price stated. 

The person whose business it was to give orders did order 
gazzx cloth from the Calcutta firm, and accordingly they sent the 
cloth to the storekeeper at Allahabad till January, 1881. A 
that time a certain quantity of gazzi cloth, which was sent to All- 
ahabad by Tarni Oharan Dat, and which came to the stores, was 
examined by Imdad Khan, and he rejected it as.not corresponding 
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with the Sattiple kept in his office as a test piece. After this a 
Qokeh- different arrangement was made from that which had before pre^ 

Empress vailed. It Was agreed that, instead of the gazzi being sent to All- 

Imdad Ehah-. ahabad from the contractors’ own shop, it should be supplied to 
the stores by a trader in Allahabad in the Calcutta contractors’ 
name, and it appears that in some way or other the directions to 
this trader to sen-l in the cloth for the firm came through Imdad 
jKhan. How they came, and how it was communicated to this per.- 
son what quantity was required, is not clear ; all that does appear 
is that, after the occasion in 1881 to which I have referred the 
cloth was sent direct to the stores from the warehouse in Allahabad, 
in the name of the contractors in Calcutta, and that this was done 
in some way upon Imdad Khan’s directions. It is necessary to see, 
in the next place, how the price of the cloth was dealt with. 
When the goods were supplied to the stores by the Allahabad 
tradesman, the form of the accounts, so far as Government were 
concerned, was not altered. The amount of gazzi which was sent 
to the stores was charged for in the accounts sent by the Calcutta 
firm to Government, as if they had supplied them, just as before 
the change had been made, and the same price. Re. 1-12-fi a piece, 
was charged as Government were, under their contract to Tarni 
Charan Dat, bound to pay. So that, so far as concerned Govern- 
ment, there was no apparent change. The goods were still appa- 
rently sent by the Calcutta firm, and invoiced at the same prices 
as before ; and Government continued to hand money to Imdad 
Khan to pay the tradesmen, and, among others, to pay Tarni 
Gharan Dat, for gazzi cloth. 

At length it came to the knowledge of the authorities that the 
price which the Allahabad house were getting for gazzi was 
Re. 1-6 a piece, and that therefore the contractors were not gettino* 
the price which Government were paying, but six and a half annas 
a piece less. This discovery made them inquire who was pocketing 
the difference. Upon being questioned, Imded Khan stated it was 
true that, in consequence of an arrangement made with Tarni 
Charan Dat, the person supplying the goods got Re. 1-6 j but ■ 
that he, as storekeeper, who had to draw the Re. 1-12-6 from 
Government, transmitted the whole of the price to the contractors 
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This is the statement which he made at the outset of the in^juiry, ^ 

and to which he has ever since adhered, Qdebn. 

, -Empebss 

The Government, however, were satisfied that the statement v, 

. . . ... .11 ImBAE KhAW, 

was not true, ihey made inquiries ot' the persons actually sup- 
plying the goods, and of the Calcutta contractors, and they came 
to the conclusion that, after Imdad Khan’s rejection of the gazzi 
cloth in 1881, a new arrangement was made between Imdad Khan 
and the contractors alone, by which the former contract was prac- 
tically abrogated ; that after this the gazzi Was no longer supplied 
by the Calcutta firm at Re. 1-12-6 a piece, but by some personal 
Allahabad on' behalf of the Calcutta firm, or of Imdad Khan, at 
Re. 1-6 a piece only ; and that the balance went into the pocket of 
Imdad Khan, In other words, it is alleged that, after the trans- 
action in 1881, there was an agreement between the storekeeper 
and the contractors that the price of gazzi should be reduced from. 

Re. 1-12-6 to Re. 1-6; that to couceal this redaction from the per- 
son who had to pay for the gazzi^ the books and accounts were fal- 
sified ; and that the resulting profit was appropriated by Imdad 
Khan, who, though drawing the larger price, paid only the 
smaller. 

Now, it is obvious that if this state of facts has been proved, 
at amounts to the ojffence of criminal breach of trust. It is, by 
whatever technical name it may be called, a stealing of the differ- 
•ence between the two prices by a servant of Government, and a 
falsification of accounts with the object of concealing the crime. 

This is, in fact, the case 'which the prosecution contend is proved, 
and upon which they rely. To see whether they are justified in 
this, we must examine the evidence which they assert to be proof, 
and see if it can be relied on. 

Bearing in mind the nature of the offence charged, it is clear 
that, if it has been committed at all, it has been committed by 
Imdad Khan and the tradesmen jointly. It was, in fact, a con- 
spiracy, to which all of them were parties, and of which the object 
was to obtain the cloth at a reduced price, and to steal the differ- 
ence for the benefit of all. This being so, it follows that the 
tradesmen are no less guilty than Imdad Khan. It is important 
to note this in eensidering whether the commission of the offence 
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has been proved against Imdad Khan, who alone has been charged 
with it. 

Kow, if the facts are as I have just stated, the persons who 
must have been aw’are of the circumstances are Imdad Khan, 
Tarni Charan Dat. and the tradesman at Allahabad who supplied 
the cloth in Tarni Charan Dat’s name. It is natural that when 
one of these persons is charged with criminal breach of trust, the 
others should be called as witnesses by the prosecution. And 
unless their evidence establishes the case against Imdad Khan, 
there is nothing upon the record that does. 


The first of these witnesses that was called was a member of 
Tarni Charan Dat’s firm. The contractors’ gtory, if true, un^ 
doubtedly proves the case for the prosepntiori. They virtually 
say “ We supplied these goods till 1881, and got for them a price 
of Be. 1-12-6 a piece. After the rejection of the goods in January, 
1881, Imdad Khan said that he could get the stuff upon better 
terms at Allahabad ; we replied, agreeing that he should do so upon 
any terms he pleased, and to carry on the accounts in such a way as 
to conceal the transaction, on condition of our receiving a share of 
the profit. We did not know who supplied the goods, or the price 
which he charged for them.” 

This statement, if true, proves the case of the prosecution, 
because it shows that the old arrangement was abrogated that a 
new arrangement was made for the supply of g.tzzi cloth It a 
reduced price, and that the account books were falsified in order 
that this arrangement might be kept secret. It also implies that 
Tarni Charan Dat and Co. are equally guilty with Imdad Khan 
and upon their own statement there is no reason why they should 
not be tried and convicted. ^ 


The next witness for the prosecution, of those implicated in 
the transaction and who would naturally be aware of the circum- 
stances, is Sadhu Lai, the tradesman at Allahabad, who supplied 
the January, 1881 . His evidence, however, absolutely 

oontradiets that of Tarni Charan Dat. He virtually says It [ 
true hat I supplied the cloth at Be, 1-6-0 a piece. B^t I did not 
tupply It upon instructions given by Imdad Khan. I supplied it 
ipnii a contract with thq Calcutta firm, and I sept it to £ storei 
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ia tbeir aame. I was the person who had the contract with 
Government before the Calcutta firm had it. Besides cloth 
there were other articles which I supplied to the stores under the 
same arrangement as I have described,’^ 

Here, then^ we have the evidence of two persons who, accor- 
ding to one of them, are accomplices of Imdad Khan in the offence' 
of criminal breach of trust. One of the three criminals is in the 
dock, and the other two are called as witnesses to prove the charge 
against him. One of them is not only an accomplice, but, if the 
Case for the prosecution is true, must have falsified accounts in 
order to assist the accused. The other, if his statements are true^ 
in effect, destroys that case. How is it possible that an j Court 
could safely convict the prisoner upon such evidence and under 
such circumstances as these? 

The only other matters relied on by the prosecution are the 
books of Tarni Oharaii Dat. These have been examined with the 
object of proving the untruth of Imdad Khan’s statement that he 
handed over the whole price to the contractors, because they are 
Said to show that the 'whole price was never received. But the 
books are evidence only to this extent — that, in giving his testi- 
mony, Tarni Oharan Dat might look at them for the purpose of 
refreshing his memory. They cannot, however, carry his evi- 
dence any further, nor do they alter the fact that the state of 
things alleged by Tarni Oharan Dat rests upon his evidence, and 
upon his evidence only, denied by the appellant, and contradicted 
on oath by Sadhu Lai. 

We have therefore the comnion casd in which the only evi- 
dence against an accused person is the evidence of his accomplice^ 

It is not necessary for me to refer in detail to the numerous case's 
in which Judges of the greatest eminence and experience, both in 
this country and in England, have held that unless evidence of 
this kind is corroborated in material particulars, it cannot safely be 
relied on. The reasons upon which this opinion is based are 
various. It is plain that where a witness against an accused 
person tells a story which equally incriminates himself, there is 
no reason for preferring his story to the prisoners. If the story 
offarni Oharan Dat is true, then he and Imdad Khan are both erf 
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tlietQ rogues, and there is no ground for regarding either as more 
trustworthy than the other. By way of authority for this view, 
I need only refer to the judgment of my brother {Straight in the 
case of impress v. Rcmi Saran (1 ), in which the English oases 
are collected, and which fully explains the grounds upon which 
the highest authorities have decided that it is not safe to depend 
upon this class of evidence. It is enough for me to say that 
I entirely and absolutely agree with that judgment of my brother 
Straight, and with his opinions expressed thereon, which the 
authorities he refers to establish. Eor these reasons, 1 am of 
opinion that it would be unsafe to convict the appellant Imdad 
Khan upon evidence of this character, which is the only evidence 
against him, and I hold that he must be acquitted of the charge® 
of criminal breach of trust. 

Next, with reference to the charges of falsification of accounts,, 
they stand or fall with the charges of criminal breach of trust. 
They are charges of the falsification of the accounts which were 
sent by Tarni (Jharan Dat, showing that the goods were being 
supplied under the original contract at the original prices, with the 
object of enabling the criminal breach of trust to be carried out 
They are, in fact, substantially the same accusation, and depend 
upon -the same evidence; and, for the reasons I have already 
given, 1 think that, upon these charges also, the accused must be 
acquitted. 

I desire now to make a few observations upon the law of crimi- 
nal breach of trust in cases of this nature, with reference to the 
redaction of the price of goods. 

Mr. jETj/Z has laid much stress upon a didurn of Lord Justice 
Mellisb in Hatj s Case [In re The Canadian Oil Works Corporation 
(2)]. It is to the effect that, if a master sends his servant to pay 
a bill, and gives him money for the payment, then if the tradesman 
makes the servant a present, the master is entitled to the benefit 
.of it, because it aznounts to a reduction of the price 'of the goods. 

Now, if the account is an open one, that is, an account of which 
the items have never been checked or settled, and if the fcransao- 
tion amounts to a taxation of the bill and a reduction of the pric® 
CD Weekly Hotes, 1885, p. 311. (2) L. p., 10 Qh, App. ^ 
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by the servant, it is obvious that the servant obtains the reduction 1885 
for his master: that the money in his hands always remains the ” ^ - 
master’s property, and that if he appropriates it, he steals it. But Empeess 
if the master himself has settUd the account with the tradesman for Imdad Khain-. 
a specific sum, and he sends the servant with the money, and the 
servant after making the payment, asks the tradesman for a pre- 
sent, then, if the servant takes the present and keeps it, he is not 
guilty of stealing, because he has no intention to steal : the money 
is given to him by a person whom he believes to have a right to l 

give it. It may be that, according to the strict equitable doctrines | 

of the Court of Chancery, the servant is bound to account to his 
master for the money. But, however this may be, his act is a very 
different matter from a criminal offence, and I do not think he can i 

be convicted of criminal breach of trust merely because, by a ' ; 

mere equitable doctrine of the Court of Chancery, it was obligatory ! 

upon him to render an account. 5 

In the present case, however, this question does not really arise. \ 

The case for the prosecution is, not that part of the price was gimn * 
back to the accused, bat that he actually stole it by reducing it in 
pursuance of a conspiracy. And as this case rests entirely upon 
the evidence of the accomplices who are said to have conspired 
with him, I think, as I have already said, that it cannot safely be 1 

regarded as proved. ■ 

I have been pressed by the learned Public Prosecutor to alter 1 

the findings, so as to convict Imdad Khan of some other offence [ 

under some other provision of the law. For my part, I have | 

serious doubts as to whether I could alter the finding in any case | 

in such a manner. It is, however, enough for me to say that, in [ 

my opinion, such a coarse would not be right in the present case. | 

If Imdad Khan is guilty of some other offence, he may be charged 
and tried for it. Upon this point I desire to express no opinion. 

All that I am concerned with is the offence for which he has been 

charged and tried ; and I am of opinion that the evidence upon 

which he has been convicted is not such as can safely be relied on. [ 

Under these circumstances, I allow the appeal, and, setting aside j 

the conviction and sentence, direct that the prisoner be released. 1 


Conviction set aside^ 
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Befon Sir W. Comer Petheram, Kt, Chief Justice^ and Mr, Justice Straight 

EAMTAHAL EAM Ar?D another (DepenuaNts) il EAMKSHAE RAM 
(Plaintiff) * 

Sidi, adjournment of hearing of- Bx-parU Appearance of defendant^^ 

Civil Procedure Cdde^ lOB, 15?% 

A Munsif, before whom a suit was pending, hy Way of adjournment, a 
particular date for its disposal. Upon the date so it m\» necesaary to take 
evidence upon issues of fact which had previously been (settled, The plahitijffis ap- 
peared on that day. The defendants did not appeufi but there was in court a 
pleader, Who had been instructed by the two principal defoudanta at the outset 
and who had filed his vakalai-nama. There Was nothing to show that he had ever 
received any other instructions whatever, either as to the facts of the case or the 
conduct of the defence, or that the dofendjinta had done anything beyond giving 
the pleader the instructions above referred to. Under these clreumstancei thi 
plaintiffs gave their evidence and the Munsif decreed the claim, 

Held that, under the circumstances stated, the defendants’ pleader must bO 
taken not to have been in court on the date dxed, for the purpose of defendilig 
the suit on behalf of the defendants, inasmuch as, upon that part of the case, hi 
had not been instructed ; that it was therefore a fair inferenco that the defeudantu 
did not appear and tlie case was disposed of under 8. 157 of the Civil Procedure’ 
Codcj and that, under these circuinstanoea, the provisions of s. 108 WOrc appli- 
cable, and the decree was an ex-parU decision, which it was opeti to the Munsill to 
reconsider, 

Bira Dai v. Bira Lai (1) followed. 

The plaintiff in’this suit claimed possession of certain immove- 
able property. The Court of first instance (Munsif of Saidpur)' 
on the 17th August, 1883, gave him a decree. On the 20th Sep- 
tember, 1883, the defendants applied, under s. 108 of the Civil 
Procedure Code, for an order setting aside this decree. On the 
23rd November, 1883, the Court granted this application, and ap- 
pointed the 7th December, 1883, for proceeding with the suit. 
On the last-mentioned date the Court tried the suit and dismissed 
it. The plaintiff appealed, and the lower appellate Court (Addi- 
tional Sdbordinate Judge of Ghfizipur) held that the decree first 
made by the Court of first instance was not an ex-parte decree. 
Within the meaning of s. 108 of the Civil Procedure Code, aud 


'Second Appeal, No. 441 of 1885, from a decree of Bandit Rat, an Lai, Addi- 
tional Subordinate Judge of Ghazipur, dated the 6th March, 1886, reverBiiiff a 
^creo of Muhammad Aziz-ul-Bahmau, Munsif of Saidpur, dated the 7th Ooe^ 
ber, iooo. 

(1) I. L.B., 7 All., 538. 
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should not have been set aside under that section, and it restored 
that decree, reversing the second decree made by the Court of first 
instance. 

In second appeal it was contended on behalf of the defendants 
that the decree first made by the Court of first instance was an 
ex-parte decree which could properly be set aside under s. 108 of 
the Civil Procedure Code. 

The circumstances in which that decree was made are stated 
in the judgment of Petheram, C. J, 

Mr. Tl Gonlctu and Lala tTuolo, PTasad^ for the appellants. 

Pandit Ajudhia Eath and Mqnshi Kashi B'asad, for the res-' 
pondept, 

Petheeam, 0. J.— I am of opinion that this appeal must be 
allowed, and the Subordinate Judge directed to reinstate the case 
upon his file, and to dispose of it according to its merits. The 
material facts of the case are as follows The action was brought 
at the beginning of the year 1883 by the plaintiffs against the 
defendants to recover possession of certain property. A summons 
was issued to the five defendants, citing them to appear before the 
Munsif on the 30th April, 1883, the action then pending, but no 
one appeared on that day. Two of the defendants— whether be- 
fore or after the S^th April is not clear— applied to the Munsif 
to postpone the case, and upon this application the Munsif fixed 
the 15th May for the disposal of the suit, and the defendants were 
directed to file written statements before the 7th of the month, 
No written statements, however, were filed, and on the 15th May 
the plaintiffs appeared before the Munsif, and of the five defend- 
ants only two appeared and asked for further time to be allowed. 
This was granted and a date fixed, but when that day arrived 
and the matter again came before the Munsif, apparently no one 
appeared, and the Court passed a decree for the plaiutififs ex-parte. 
On the 8th J une, the two principal defendants applied to the 
Munsif, under s. 108 of the Civil Procedure Code, on the ground 
that the decree against them had been passed ex-parte, and prayed 
that it might be set aside. This application was granted, and 
the Munsif reinstated the case upon his file, and fixed the 17th 
August for its disposal. I understand that the issues had been 
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settled, and on the 17th Angust what the Munsif had to do was to 
try the case. The questions in issue were questions of fact, so that 
it would be necessary to r.ake evidence. When the 17th August 
arrived, the plaintiffs appeared. The defendants did not appear, but 
there was in court a pleader, who had been instructed by tlie two 
principal defendanrsAit the beginning of the case, and who had filed 
Q, vakalat-namam pursuance of the statute. But so far as lean 
ascertain, when the case came before the Court on the 17th Aiio-ust 
the pleader had only his original instructions to enter an appearance 
and file his vahalat-nama. He had no instructions as to the facts 
of the case or as to evidence to be adduced, nor was he pro vided with 
any of the means of conducting the defence. Under these circum- 
stances the plaintiffs gave their evidence, and a decree was passed 
in their favour in the defendants’ absence. 

The question now arises whether this was an eoi-^parte decree 
which the Munsif could reconsider under s. 108 of the Civil Fro- 
cedureOode; or whether, on the other hand, it was a decree of 
such a nature that it could only be dealt with by appeal. The 
determination of this point depends upon the farther question 
whether the defendants, on the 17th August, 1883, did “appear” 
within the meaning of s. 157 of the Civil Proeoduro Code. 


Now this Court, in the caso of Bira ])ai v. Eira Lai (n 1 
decided that the mere fact of instrncting a pleader who has 
his vakalat-nama is not by itself sufficient to prevent a defendant 
from failing to make an appearance. We are bound by that ruli' 

to follow whatever of its propriety, and am prepared 

There is nothing on the record to show that anythin^' wad 
by the defendants beyond the instructions to the pleader at tl 

outset to defend the suit; and this being so, I am of opi on t I 

the pleader must be held not to have been present in court on tb 
17th A„g„at 1883 for the purpeee „f defea.lfog fte suite, behalf 

“sti “::r ,z t: t r 

of the Cede. Under the,, ciroum.tanoes the provhi..,. 
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s. 108 were applicable, and it was open to the Munsif to reconsider 
his decision ; and the Judge, instead of interfering with the Mun- 
sif s discretion, ought to have disposed of the appeal upon its merits, 
and not upon a technical point. For these reasons I am of opinion 
that the appeal should be allowed, and the Judge directed to rein- 
state the appeal upon his file, and to dispose of it according to 
the merits. Costs will be costs in the cause. 

Straight, J.-^-I am of the same opinion. 

Appeal allowed. 

Before Mr^ Justice Straight and Mr, Justice Brodhurst, 

XACHVTAN KUAB (Plaintiff) MARDAN SINGH and others 
(Defenpants). ♦ 

Hindu widow — Re-marriage — Presumption of legality of marriage^ Act XV o/1856, 

L sued for possession of certain immoveable property as the widow and 
heiress of a Hindu, a Gaur Rajput, and governed by the law of the Mitakshara, 
alleging him to have been at the time of liis death separate from thd other 
members of his f$.mily. The suit was dismissed by the lower appellate Court, 
on the grounds that the plaintiff at the time when her connection with the 
deceased began was the widow of one of hia cousins ; that, according to the 
custom of the caste, the marriage of a widow with a relative of her husband 
was invalid ; and that consequently the plaintiff could uot be considered the law- 
fully married wife of ttfe deceased, and entitled as such to the inheritance of his 
estate. 

Held that, the plaintiff having in the first Court given evidence to show that 
she was married to the deceased and that her two infant daughters were the 
offspring of that marriage, and, looking to the provisions of Act XV of 1856, the 
presumption was in favour of the legality of such marriage until the contrary 
was shown, i,e., until the defendants had established that, according to the cus- 
tom of the caste of Gaur Rajputs, the marriage of a cousin with his deceasefi 
cousin’s widow was prohibited. 

The plaintiff in this suit claimed possession of a share in a 
certain village, as widow and heiress of one Aman Singh, a' Hindu 
governed bj the law of the Mitakshara, whom she alleged to have 
been at the time of his death separate from the other members 
of his family. The defendants were cousins of Aman Singh, and 
after his death had obtained an order in the Eevenue Court, 
directing their names to be recorded in his place in respect of the 
share in suit. They contended that Aman Singh had lived jointly 

* Secoud AppealNo, 467 of 1885, from a decree of Sayyid Farid-ud-din Ahmad, 
Stthordinate Judge of Cawnpore, dated the 5th February, 1885, reversing a decree 
Qf Babu Jai Lai, Muasff of Akbarpur, dated the Ifith August, 1884. 
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with them; that the plaintiff was not his wife but his mistress; 
and that she^ having been exeommunicatecil from the brotherhpoci 
on account of immorality, had no right of inheritance, under thp 
Hindu Law, to the estate of Aojai^ Singh. It appeared that thp 
plaintiff was originally the wife of Achhru Singh, a cousin of Amarii 
Singh, and had lived with the latter after the death of the formei*. 
The caste of the family was. The fatnily \yere Gaur Eajputs 
(Kshatriya.) 

The Court of first instance (Mnnsif of Akbarpur) found tluit^ 
according to the custom of the caste to which the parties belonged^ 
the plaintiff, having been kept by Araao Singh as his wife, must 
be regarded as having been lawfully married to him. The Court 
also found that; the allegation of the defendants, to the effect that 
Aman Singh had lived jointly with them, and as to the immo- 
rality of the plaintiff, were grounclless. It accordingly decree^ 
the claini. Qn appeal, the Subordinate Judge of Oawnpore re- 
versed the Munsif’s decree and dismissed the suit, observing 
follows: — '^This Court, differing from the opinion of the first 
Court, holds that a's Aman Singh was a Thakiir Kshatriya by caste, 
and the plaintiff was the widow of the elder brother, sh® cannot 
be said to be a lawfully-married wife by reason of her being 
concubine, and hence cannot be entitled to the inheritance of Amai^ 
Singh. There are three superior tribes among Hindus. Among 
them one is Kshatriya, and in such castes the marriage with ^ 
widow has never been held to be Vidid* ^f any widow lives ir| 
the keeping of any relation of her husband, she can never be con- 
sidered to be the lawfully-married wife of that person.’’ 

In second appeal by.^|hp plaintiff, it wasf contended on her. 
behalf, first, that the Subordinate, Judge was in error in holding 
that the marriage of a widow with a relative of her deceased 
husband was illegal ; and, secondly, that the existence of such n 
custom of rnarriage in the caste to which the parties in the case 
belonged, had been established by the evidence. ^ 

Munshi for the appellant 

' Babu Dwarka ]!fath JBanarji, for the resppndpnts. 

Stbaioht and BRODHnBST, JJ.~We both feel that what pro- 
fe?ses to be the jjudgment of the Subordinate Judge in appeal is a 
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most inadequate and unsatisfactory prodaction, and that it is not 
proper for us^ upon the basis of it^ toMetermine a question of such 
vital importance t6 the plaintiff and her two children as is involv- 
ed in the present suit. She claimed upon the basis of her being 
the WidovV of one Aman Singh, deceased, and the mother of his 
two infant daughters, to have her right declared as his widow 
to possession of the property in s'uit; the effect of which declaration, 
if granted, would have been that the two infant daughters, if they 
survived her, would, on her death, succeed to the share; assuming 
always that th'e allegation made by the defeifdaiits that they were 
joint with Aman Singh was not made out. The plaintiff seems, 
in the first Cohrt, to haVe given evidence to* show that she was 
married to Aman Singh, and that her two infant daughters were 
the offspring of that marriage. Under. theS'e circumstances, and 
looking to the provisions of Act XV of 1856, we are inclined to 
think that the presumption was in favour of the legality of such 
marriage, until the contrary was shown, that is, as in the present 
case, until the defendants has established that, according to the 
custom of the caste of Gaur Rajputs, to which Achhru and Aman 
Singh b&longecf, the marriage of a cousin with his deceased 
cousin^s widow IS prohibited. With these remarks, and without 
repeating what we Lhve already said as to the character of the 
decision of the Subordinate Judge appealed from, we think that 
the appeal was not in reality tried at all by that officer, for he 
entirely failed to grasp the legal points involved in the case, or to 
record a decision with whichy looking to the real questions raised 
between the parties, it is possible for us to deal as a Court of 
appeal. The only proper course appears to us to decree the appeal, 
and set aside the judgment and decree of the lower appellate Court. ■ 

We remand the case to the present Subordinate Judge of 
Cawnpore, for restoration of the appeal to his file and for trial 
de novo on the merits in advertence to our remarks as to Act XV . 
of 1856, and with due regard to the pleas taken in the memoran- 
dum of appeal to the lower appellate Court. The costs of this 
appeal and the other costs hitherto incurred in the litigation will 
be costs in the cause. 

Ajppeal allowed^ 
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Before Sir W. Comer Petheram^ St, Chief Justice, Mr, Justice Straight, Mr, 
Justice Oldfield, Mr, Justice Brodhurst ami Mr, Justice Tyrrell, 

BaSTIBAM (DaFEND.iNT) FATTU (Plaiotie'f).«‘ 

Civil Procedure Code, s, Question for Court executing decree'-^ Separate 
suit — Civil Procedure Code, ss, 2C6, 310. 

Tlie provisions of s, 244 (c) of tlie Civil Procedure Code prolubit not only a 
suit between parties and tbeir representatives, but also a suit by a party or bis 
representatives against a purchaser at a sale in execution of the decree, the object of 
wbicb is to determine a question ■wbicli properly arises between the parties or their 
representatives, and relates to the execution, discharge, or satisfaction of the 
decree, 

A judgment-debtor, whose occupancy- tenure had been sold in execution of 
a decree for money, sued the purchaser for recovery of the property, on the ground 
that the sale of occupancy- rights in execution of decree was illegal and void, 
being in contravention of the provisions of s. 9 of Act XIL of 1881 (N.-W. F. 
Bent Act). • 

Held by the Full Bench that the question involved in the suit was one of 
the nature referred to in s. 244 (c) of the Civil Procedure Code as determinable 
only by order of the Court executing the decree, and that the suit w^as therefore 
not maintainable. JSarain v. Pur an (1) referred to. 

The defendant in this suit held a decree for money against 
the plaintiff. In execution of that decree ho caused to be attached 
and advertised for sale the plaintijff’s riglit of occupancy in certain 
lands. The plaintiff objected to the attachment on the ground 
that the sale iu execution of decree of such a right was prohibited 
by s. 9 of Act XII. of 1881 (N.-W. F. Rent Act), The Court 
executing the decree disallowed .this objection on the 9th August, 
1883, and the tenure w as put up for sale, and purchased by the 
defendant on the 20th August, 1883 ; and possession of the lands 
was delivered to him. 


The plaintiff' brought this suit against the defendant to set aside 
the order disallowing his objection and the sale, and to recover 
possession of the land, on the ground that the sale was illegal and 
void, being in contravention of the provisions of s. 9 of the Rent 
Act. The Court of first instance (Munsif of Muzaffamagar) gave 
the plaintiff a decree as claimed. The defendant appealed on 


^ decree ef C W. P. Watts, Bsq., 
restrict Judge of baharanpu^ dated the 23rd July, 1884, affirming a decree of Kiwi 

Mohan Lai, Munsif of MuzafParnagar, dated the 2Srd April, 1884. “ 

(1) Weekly Notes, 1883, p. 218, 
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not been taken belor, and .firmed the decree of the £r.l Conn. 

The defendant, in second appeal, again contended that the anil 
was barred by s. 244 of the Civil Procednre Code. 

and^?'' 'f Tf ‘V’”'" osnlenlion, the Court (Petberam, C. J 

a,nch7I ’ *» «"« wi 

tb.l''*!"*”'* jinlgnient-debtor against 

hopnrobasorofh.s occnpancy-tenure, who was alsohisdecree- 
Mder, barred by the rule in a. 244 (r) of the Civil Procedure 

Munshi Kashi Prasad, for the appellant. 

Pandit Sundar Lai, for the respondent. 

Oldfield, J. (Pethbbam, 0. J., and StEAiaHT, BtiODHDRsr 
and Iyrrbll JJ concurring)._B 7 s. Hi, Civil Procedure Code’ 
IS provided that certain questions shall be determined by order 

of the Court exeoating the decree, and not by separate suit 
Amongst these are all questions arising between the parties to 
the suit m which the decree was passed or their representatives and 
relating to the execution, discharge, or satisfaction of the decreed 
The questions must be questions which arise between parties* 
to the suit or their representatives, and which relate to the Lecu 
tion, discharge, or satisfaction of the decree. 

If they are questions of this nature, and which r 

between the parties or their representatives, they mus^b 

mined by order of the Court executing the decree and f k*"" 
separata anita and the provisicn diaallowing . ,.par.te’,„ii to dir'' 
mine these questions applies not only to prohibit a suit HpI 
parties and their representatives, but also Tsuil by a o.rlt T" 

representatives against an »«olio„-pnrcbas.r in ,42 J ,b“ 
deep the opct of which is to determine a ,ne.t'ion w^p™ 

perl5«tc,o,piween parlies or their representatives, and relal,; 
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If the question be of this nature, it is one wllich by s. 244' 

* must be determined by order of the Court executing the decree, 
and not by separate suit ; and' it is immaterial whether the party 

• did Or did not raise it prior to the auction-sale at the time of 
execution. If he did’ not, he lost th'e remedy which^ the Legisla- 
ture has provided. 

That this Was' the' iufentidn of the Legislature, and that a 
q,uestion of this kind cannot be raised by a party to the suit in 
which the decree was- passed against a purchaser in execution' of 
that decree seems evident from s. 316, which provides that, m far 
regards the parties to- the suit and persons claiming through or 
under them, the title to the property sold shall vest in the pur- 
chaser from- the date of the sale-certificate. 

In the case before us a judgment-debtor has sued the auction- 
purchaser to recover the property sold in execution of the decree, 
on the ground that the property, which is a tenant’s right in land, 
is not by law saleable in execution of a decree. This question is 
one which arose between' the plaiiititf-jadgment-debtof and the 
decree-holder, who is also the purchaser, and was detonnined; 
against the former by the Ob art which executed the decree prior 
to the sale ; and it is a question which must be considered to 
relate to the execution, .discharge, or satisfaction of the decree. 
It is, in effect, Whether certain property was liable to attachment 
and sale to satisfy the decree. 

Certain things are, by s. 266, Civil Procedure Code, not liable 
to attachment and sale ; and questions regarding liability to at- 
tachment and sale arising out of the provisions of s. 266 would 
clearly be questions within the meaning of s. 244, Civil Procedure 
Code. The question of the liability of the property, the subject 
of this suit, to attachment and sale, arises out of a provision in 
the Kent Act i but equally with questions under s. 266, Civil Pro- 
cedure Code, it is one which falls within the meaning of s. 244| 
Civil Procedure Code. 

For these reasons I am of opinion that the suit is not main- 
tainable, and on re-consideratlon I modify the opinion I expressed 
in the case of Narain v. Puran (1). . 

’ it) Weekly Notes, 1883, 
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PeforeSir Comer Petheram^Kt, Chief Justice, Mr Sira, glJ, 

Mr. Justice Oldfield, Mr. J ustiee Srodhurst, and Mr. Justice Tyrrell. 

ABD^LKApiR SA,DlMA'Atij) anoihbh,(Defotdants). * 

$uit for restitution of conjugal rights— Muhammadan Law— Dower— Plea of non.- . 
payment — F,orm of decree, 

Aeoprding to the Miihamnjadan Law, marriage is a civil contract, upon the 
.completion of which by proposal apd acceptance, all the rights and obligations 
.which It (|eates. arise immediately and simpltaneoasly. There is ao anthoritv 
for the proportion that all pr any of these rights- and obligations are dependent 
.upon any condition precedent as to the payment of dower by the husband to the 
yife. Dower can only be regarded as the consideration for connubial intercourse 
by w^i of analogy to price under the contract of sale. Although prompt dower 
fliay be demanded at any time after marriage, the wife is under no obligation to 
mam euchdernmd at any specified time during coverture, and it is only upon 
^mch demand being made that it becomes payable, ^his cUirn may be used bv 
.her as a means of obtaining payment of the dower, and as a defence to a claim 
for cohabitation on the part of ihe bosband without her consent ; but although 
^h 5 may plead non-payment, the husband’s right to claim cohabitation is ante- 
cedent to the plea, and it cannot he said that until he has paid prompt dower his 
pght to cohabitation does not accrue. The sole object of the rule allowing the 
plea of non-payment of dower is to enable the vvife to secure payment Her 
right to resist her husband so long as the dower remains unpaid is analogous' to the 
lien of a vendor upon the sold goods while they remain in his posse.sslon and so 
^ong as the price or any part of it is unpaid ; and her surrender to her hnshand 
resembles the delivery of the goods to f he vendee. Her lien for unpaid dower 
jceases to exist after consummation, unless at such time she is a minor or 
or has been forced, in Which case her father may refuse to surrender her until 
payment. It cannot in any case be pleaded so as ‘to defeat altogether the suit’ 
for restitution of conjugal rights, which is maintainable upon the refusal of 
either party to cohabit with the other ; and it can only operate in modifloltiou 
f)t the decree for restitution by rendering its enforcement conditional upon pay- 
ment of so much of the dower as may be regarded as prompt, in accordance with 
fhe principles recognipd by Courts of equity under the general cate-rory of com- 
peasation or lien, when pleaded by a defendant in resistance or modification of 
th? plamtiffi’s claicp. 

. . ^ »nierpretation of the Muhammadan Daw that, in cases 

pf difEerence of opmion among the jurisconsults Imam Abu Hanifa and his two 
^iscip es Qam Ahn Tusuf and Imam Muhammad, the opinion of the majority must 
he followed ; and, in the application of legal principles to temporal matters the 

ppjmon of Qazi Abu Tusuf is entitled to the greatest weight. ' 

(?), Ranee Khajooroonissa YPanee HyeesoonissafZ). Nawab Buhadoor Jung Shanv. 
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VzeH Begim (1), Jaun JBeehee v. Sheikh Moonshee Beparee (2), Gatha Bam Mistree 
V. Moohita Kochin Atteah Doomoonee (3), and Eidan v. MazAmr JFJusain (4), refer- 
red to. Sheikh Abdod Shnkkoarr. Bahtem-oon-nissa (5), Wilayat Husain v. Allah 
Rahhi (6), Nasrat Husain v. Hamidan (7), and Nasir Khan v. Umrao (8), 
#TerruIed. 

In a suit brought by a husband for restitution of conjugal rights, the 
parties being Sunni Muhammadans governed by the Hanafi Law, the defendant 
pleaded that the suit was uot maintainable, as the plaintiff had not paid her 
dower-debt. The plaintiff thereupon deposited the whole of the doweis-debt in 
Court. It appeared that the defendant^s dower had been fixed without any 
specification as to whether it was to be wholly or partly prompt. It also appeared 
that she had attained majority before the marriage, and that she had cohabited 
with the plaintiff for three months after marriage, and there was no evidence 
that she had ever demanded payment of her dower before the suit was filed, or 
that she had refused cohabitation on the ground of non-payment. Besides the 
plea already mentioned, she also relied upon allegations of divorce and cruelty, but 
these allegations were found to be untrue. The lower appellate Court dismissed 
the suitj holding that inasmuch as the plaintiff had not paid the dower-debt at 
the time when he .brought his suit, he had no cause of action under the provi- 
sions of the Muhammadan Law. 


jTeld by the Hull Bench that the lower appellate Court’s view of the Mu- 
hammadan Law relating to conjugal rights and the husband’s obligation to 
pay dower, was erroneous ; and that the plaintiff, under the circumstances of the 
case, had a right to maintain the suit. ^ 

The plaintiff in this suit claimed restitution of coivj\igal rights. 
The parties to the suit were Sunui Muhaininadaus governed by 
the Han^fi law. The plaintiff was married to tlie defendant Salima 
on the l5th March, 18»3, and her dower was fixed without any 
specification as to whether it was to be partly or wholly prompt 
or deferred. She cohabited with her husband, the plaintiff, up to 
the 16th June, 1883, when she went on a visit to her father, the 
defendant Ohimraan. On the 28th June, 1833, the plaintiff insti- 
tuted the present suit on the allegation that he requested Chimman 
to allow Salima to return to cohabitation with him, but that Ohim- 
man “ fl.atly refused to comply with the plaintiff’s request, and 
obstructed him in bringing the defendant Salima with him that 
the defendant Salima had been won over by the defendant 
Chimman to his own side and that the plaintiff’s wife, the defen- 
dant Salima, was “ not therefore willing to come with the plaintiff”. 
Upon these allegations the plaintiff prayed that “ the defendant 


(1) N.-W. P. S D.A. Rep., 1843-46, p, 180,, (5) tSt.-W. P. H C. Kep., 1874, p. 94, 

(21 3 W. B , C. B.. 188 . (6) I. L, E , 2 All. aSl! ’ ^ ' 

(S) 14 B. L. E , 298. I. L U., 4 AU. 2li6. 

(4) I. L. B., 1 All, 483. (8) Weetly Notes, 1882, p 96. 
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Chiinman be ordered to send the defendant Salin^a with the plain- 
tiff, and not to interfere with the latter in bringing her with him, 
and the defendant Salima be also ordered to come with the plain- 
tiff* and live with him as his wife,” 

To the suit so instituted two separate defences were made on 
one and the same day, the 24th July, 1883. 

The defendant Chimman simply protested against being im- 
pleaded in the suit, stating that he never refused to send Salima 
to her husband’s house that she was herself wise and major,” 
|ind could form a judgment as to her own interests.” 

The defendant Salima raised three main pleas in defence :~ 
First, that she had been irrevocably divorced by the plaintiff*, and 
was therefore no longer his wife ; secondly, that ^^notwithstanding 
the divorce, the plaintiff* had not paid the defendant’s dower,” so 
that, ^'even if the plaintiflp had not repudiated the defendant, he 
was not competent to bring his suit so long as he did not satisfy 
her dower-debt and thirdly, that the plaintiff* had treated her with 
cruelty, and she was therefore in fear of grave personal injury. 

In this stage of the case the plaintiff deposited the whole dower- 
money in Court on the 20th August, 1883 ; and the Court of first 
instance (Munsif of Mirzapur) having examined the evidence pro- 
duced on either side, held that the allegations set up in defence 
were not proved ; that the nature of dower not having been speci- 
fied at the time of marriage, only a part of the dower becomes, 
under the Muhammadan law, payable on demand that/^ before 
the institution of the suit, the dower was never demanded by the 
defendant that the defendant having insisted on payment of 
the dower, the plaintiff has paid the money into Court and that 
such payment under the circumstances of the case entitled the plain- 
tiff to succeed in his claim for bringing his wife to his house.” 

Upon appeal by both the defendants, the lower appellate Court 
(District Judge of Mirzapur), relying upon certain rulings, and 
without going into the merits of the case as to the pleas regarding 
divorce and cruelty, held that ^Hhe whole of the dower is to.be 
considered as prompt ” under the Muhammadan law, and that 
payment into Ck>urt after institution of the suit was^iosufficienty 
because the husband had no cause of action at the time when ha 
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brought his suit.” Upon ibis ground the District Judge, decree- 
in ^ the appeal, dismissed the suit iti toto» 

The plaintiff appealed to the High Court, impugning the view 
of the Muhammadan law taken by the lower appellate Court. 

The appeal came on for hearing before Oldfield and Mahmood, 
JJ., who, having regal’d to the rulings of the Court in Sheikh 
Abdool Sliukkoar v. Raheem-un-'niBsa (1), Wilayat Husain v. Allah 
Baku (2), and Nazir Khan v. Umrao (3), referred to the Full 
Bench the question whether, under the circumstances of this 
ease, the plaintiff had the right to maintain the suit.” 

Mr. Amir-^ud-dinj for the appellant. 

Pandit AjvdUa Sathy for the respondents. 

Petheram, 0. J. (Straight, Oldfield, Brodhurst, and 
Tyrrell, J J., concurring) : — This case was argued before tbe 
Full Bench on the 26th March, 1885, when the Judges)constitufc- 
ing the Court were the same as now, except that Mr.- Justice 
Mahmood was officiating for Mr. Justice TyrrelL.^f Mr, Justice 
Mahmood has now left the Court, but we have had the advantage 
of bis written opinion, which we adopt and deliver as the judgment 
of the Court. His opinion answers tbe question referred to the 
Full Bench in the affirmative, as follows 

Mahmood, J.—The question raised by this reference is one not 
free from difficulty, arising partly from the manner in which tl^e 
.subject has been dealt with in the text-books of Muhammadan 
law, and partly from the ratio decirfencZi adopted in‘ some of the 
reported cases which I shall presently refer to and discuss. But 
before doing so, I consider it necessary to recapitulate tbe facts of 
this case, so far as they are required for tbe purposes of answering 
this reference. 

(After stating the facts as stated above, the learned Judge 
continued as follows:) The plaintiff has preferred this second 
appeal impugning the view of the Muhammadan law taken by tbe 
lower appellate Court, and the question'^raised by the contention 
of the parties is one the decision of which will affect the domes- 
tic family Hfe of the Muhammadan community^ It therefore 

(1) IS.-W. P* H, 0. Rep , 1874, p> 94. (2) I. L E,, 2 All 83L 

(,3) Weekly Notes, 1882, p. 96, 


VOL, VIIL] 


ALLAHABAD SERIES. 


153 


falls essentially wittin the purview of s. 24 of the Bengal Civil 
Courts Act (VI of IS 71), which binds us to adhere to the rules of 
Muhammadan law in determining such questions. The clause is 
a reproduction of s. 15, Bengal Regulation IV of 1793, Refer- 
ring to that clause, the Lords of the Privy Council, in Moonshee 
Buzloor Rulieem v. Sliums-oon^nissa Begum (1), which was a suit for 
restitution of conjugal rights by a Muhammadan against his wife, 
made certain observations which furnish the guiding principle 
upon which such cases should be determined. After quoting cer- 
tain passages from the judgment of the learned Judges of the Cal- 
cutta High Court, their Lordships went on to say : — The pass- 
ages just quoted, if understood in their literal sense, imply that 
cases of this hind are to be decided without reference to the Mu- 
hammadan law, but according to what is termed ‘ equity and good 
conscience,’ according to that which the Judge may think the 
principles of natural justice require to be done in the particular 
case. Their Lordships most emphatically dissent from that con- 
clusion. It is, in their opinion, opposed to the whole policy of 
the law in British India, ..... and they can conceive nothing 
more likely to give just alarm to the Muhammadan community 
than to learn by a judicial decision, that their law, the application 
of which has been thus secured to them, is to be over-ridden upon 
a question which so materially concerns their domestic relations. 
The Judges were not dealing with a case in which the Muham- 
madan law was in plain conflict with the general municipal law, or 
with the requirements of a more advanced and civilized society, as 
for instance if a Mussulman had insisted on the idght to slay his 
wife taken in adultery. In the reports of our Ecclesiastical Courts 
there is no lack of cases in which a humane man, judging accord- 
ing to his own senses of what is just and fair, without reference to 
positive law, would let the wife go free ; and yet, the proof fall- 
ing short of legal cruelty, the Judge has felt constrained to order* 
her to return to her husband ” (pp. 614-6 15) . 

I have quoted the passage at such length, because it has come 
within my notice that vague and variable notions of the rule of 
justice, equitj^ and good conscience are sometimes regarded as 
affecting the administration of native laws in such, matters to a 
(1) 11 Moo. L A., 551. 
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degree not justified or necessitated by the general municipal law 
applicable to all persons, irrespective of their race or religion : 
and applying the observations of the Lords of the Privy Council 
to the present case, I have no doubt that this case must be decided 
according to the rules of Muhammadan law, the order of the Court, 
whatever it may be, being, of course, subject to such rules as the 
exigencies of the general municipal law may require. 

In this view of the case the reference cannot, in my opinion, be 
satisfactorily answered without considering, tbe exact nature 
and effect of marriage under the Muhammadan law upon the con- 
tracting parties ; secondly^ the exact nature of the liability of the 
husband to pay the dower ; thirdly^ the matrimonial rights of the 
parties as to conjugal cohabitation ; and fourthly ^ the rules of the 
general law as to the decree of Court in such cases. 

But, as preliminary to the consideration of these various points, 
I may observe that a suit for restitution of conjugal rights is a 
suit “of a civil nature,” within the meaning of s. 11 of the 
Civil Procedure Code, and this view is supported by the terms of 
articles 34 and 35, sch. ii, Limitation Act (XV of 1877), and 
the provisions of s. 260 of the Code itself. To quote the lan- 
guage of the Privy Oounoil in the case already referred to, “ upon 
authority, then, as well as principle, their Lordships have no 
doubt that the Mussulman husband may institute a suit in the 
Civil Courts of India for a declaration of his right to the posses- 
sion of his wife, and for a sentence that she return to cohabitation ; 
and that that suit must be determined according to the principles 
of the Muhammadan law ” (p. 610), 

What, then) are the rnles of the Muhammadan law upon the 
first three points which I have already enumerated ? I will deal 
with each of those points separately, and in doing so will refer to 
the important rulings which constitute the case law upon the sub- 
ject. 

In dealing with the first point, 1 adopt the language employed 
in the iagore Law Lectures (1873) in saying that “ marriage 
among Muhammadans is not a sacrament, but purely a civil con- 
tract ; and though it is solemnised generally with recitation of cer- 
tain verses from the Kuran, yet the Muhammadan law does not posi- 




VOL. VIIL] ALLAHABAD SERIES. 

tively prescribe any service peculiar to the occasion. That it is a 
civil contract is manifest from the various ways and circumstances 
in and under which inarriages are contracted or presumed to 
have been contracted. And though a civil contract^ it is not 
positively prescribed to be reduced to writing, but the validity and 
operation of the whole are made to depend upon the declaration 
or proposal of the one, and the acceptance or consent of the other, 
of the contracting parties, or of their natural and legal guardians 
before competent and sufScient witnesses ; as also upon the 
restrictions imposed, and certain of the conditions required to be 
abided by according to the peculiarity of the case’’ (p. 291). That 
this is an accurate summary of the Muhammadau law is shown by 
the best authorities, and Mr. Baillie, at page 4 of his Digest, 
relying upon the texts of the Kanz^ the Kifayahy and ihe Inay ah ^ 
has well summarized the law Marriage is a contract which has 
for its design or object the right of enjoyment and the procreation 
of children. Bat it was also instituted for the solace of life, and 
is one of the prime or original necessities of man. It is there- 
fore lawful in extreme old age after hope of offspring has ceased, 
and even in the last or death illness. The pillars of marriage, as 
of other contracts, are Eejab-o-kubool, or declaration and accept- 
ance. The first speech, from whichever side it may proceed, is 
the declaration, and the other the acceptance.” The Hedaya lays 
dowm the same rule as to the constitution of the marriage contract, 
and Mr. Hamilton has rightly translated the original text (1) : — 
Marriage is contracted —that is to say, is effected and legally con- 
firmed — ^by means of declaration and consent, both expressed in 
the preterite,” These authorities leave no doubt as to whafs* con- 
stitutes marriage in law, and it follows that, the moment the legal 
contract is established, consequences flow from it naturally and 
imperatively as provided by the Muhammadan law. I have said 
enough as to the nature of the contract of marriage, and in des- 
cribing its necessary legal effects I cannot do better than resort 
to the original text of the Fatawa4-Alamgin which Mr. Bailie has 
translated, in the form of paraphrase, at page 13 of his Digest, 

( 1 ) 
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but which I shall translate here literally, adopting Mr. Baillie’s 
phraseology as far as possible The legal effects of marriage 
are that it legalizes the enjoyment of either of them (husband 
and wife) with* the other in the manner which in this matter is 
permitted by the law ; and it subjects the wife to the power of 
restraint, that is, she becomes prohibited from going out and 
appearing in public 5 it renders her dower, maintenance, and rai- 
ment obligatory on him ; and establishes on both sides the pro- 
hibitions of affinity and the rights of inheritance, and the obli- 
gatoriness of justness between the wives and their rights, and on 
her it imposes submission to him when summoned to the couch; 
and confers on him the power of correction when she is disobedient 
or rebellious, and enjoins upon him associating familiarly with her 
with kindness and courtesy. It renders unlawful the conjunction 
jof two sisters (as wives) and of those who fall under the same 
category (1)’’, (with reference to prohibitions of the marriage law). 


That this conception of the mutual rights and obligations 
arising from marriage between the husband and wife bears in 
all main features close similarity to the Roman law and other 
European systems which are derived from that law cannot, in my 
opinion, be doubted ; and even regarding the power of correction, 
the English law seems to resemble the Muhammadan, for even 
under the former ^Hhe old authorities say the husband may beat 
his wife and if in modern times the rigour of the law has been 
mitigated, it is because in England, as in this country, the crimi- 
nal law has happily stepped in to give to the wife personal 
security which the matrimonial law does not. To use' the language 
of the Lords of the Privy Council in the case already cited : — The 
Muhammadan law, on a question of what is legal cruelty between 
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man and wife, would probably not differ materially from our own, 
of which one of the most recent expositions is the following : — 
^ There must be actual violence of such a character as to endanger 
personal health or safety, or there must be a reasonable appre- 
hension of it.’ ^The Court,’ as Lord S to well said, in v. 
JEvanSy ^has never been driven off this ground’” (pp. 611-612), 

Now the legal effects of marriage, as enumerated in the 
Fatawa-'i-Alamgiri, come into operation as soon as the contract of 
marriage is completed by proposal and acceptance; their initiation 
is simultaneous, and there is no authority in the Muhammadan 
law for the proposition that any or all of them are dependent upon 
any condition precedent as to the payment of dower by the hus- 
band to the wife,— 

This leads me to the consideration of the second point, upon 
which the greatest stress has been laid in the argument at the 
bar. It was contended by the learned pleader for the respondent 
that, under the Muhammadan law, the wife’s dower is regarded as 
nothing more or less than price for connubial intercourse, and that 
the right of cohabitation does not therefore accrue to the husband 
till he has paid the dower to the wife. The argument, so urged, 
renders it convenient to deal with the third point along with the 
second. 

I have already shown that, under the Muhammadan law, the 
rio'ht of cohabitation comes into existence at the same time and 
by reason of the same incident of law as the right of dower. 
That the latter right may modify and affect the former cannot be 
doubted : how it affects and modifies it is the main subject of this 
reference. Dower, under the Muhammadan law, is a sum of 
# money or other property promised by the husband to be paid or 
delivered to the wife in consideration of the marriage, and even 
where no dower is expressly fixed or mentioned at the marriage 
ceremony, the law confers the right of dower upon the wife as a 
necessary effect of marriage. To use the language of the Hedaya, 
“ the payment of dower is enjoined by the law merely as a token 
of respect for its object (the woman), wherefore the mention of it 
is not absolutely essential to^the validity of a marriage ; and, for 
the same reason, a marriage is also valid, although the man were 
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to eiifyao-e in the contract on the special condition that there should 
be no dower.*’— (Hamilton’s Hedaya by Grady, p, 44). Even after 
the marriage the amount of dower may be increased by the hus- 
band during coverture (Baillie’s Digest, p. Ill) ; and indeed in 
this, as in some other respects, the dower of the Muhammadan 
law bears a strong resemblance to the donatio propter niiptia^^ of 
the Romans which has subsisted in the English law under the 
name of marriage settlement. In this sense and in no other can 
dower under the Muhammadan law be regarded as the consi- 
deration for the connubial intercourse, and if the authors of the 
Arabic text-books of Muhammadan law have compared it to price 
in the contract of sale, it is simply because marriage is a civil 
contract under that law, and sale is the typical contract which 
Muhammadan jmdsts are accustomed to refer to in illustrating the 
incidents of other contracts by analogy. Such being the nature 
of the dower, the rules which regulate its pajment are necessarily 
affected by the position of a married woman under the Muham- 
madan law. Under that law marriage does not make her pro- 
perty the property of the husband, nor does coverture impose any 
disability upon her as to freedom of contract. The marriage 
contract is easily dissoluble, and the freedom of divorce and the 
rule of polygamy place a power in the hands of the husband which 
the Law-giver intended to restrain by rendering the rules as to 
payments of dower stringent upon the husband. No limit as to 
the amount of dower has been imposed, and it may either be 
prompt, that is immediately payable upon demand, or deferred, that 
is payable upon the dissolution of marriage, whether by death or 
divorce. The dower may also be partly prompt and partly de- 
ferred ; but when at the time of the marriage ceremony no speci- 
fication in this respect is made, the whole dower is presumed to be 
prompt and due on demand [iliirsa Bedar Biikht Mahomed Ali 
Bahadoor Y. Mirza Khurrum Bukht Tobhya Ali Khan Bahadoor 

(1) 3 The question when such dower becomes payable was 
discussed by the Lords of the Privy Council in Mulleeka v. Jimeela 

(2) and in Khajooroonissa v. Ranee Ryeesoonissa (3) and 

in the former of these cases their Lordships approved the rule 


laid down by the Sadr Diwani A'dalat of those provinces in Nawah 

Cl>2 Suth, T. a J. 820. (2) L, R„ Sup. Vol , Ind, A». 105 ; U B. L. R. 375 . 

(3) L. E., 2 Ind, Ap. 236* 5 B. L. R., 84. ' * 
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Buliadoor Jung Khan v, Uzeez Begum (1), wliereiiitlie Court con- 
sidei'ed the nature of the exigible dower to be that of a debt 
payable generally on demand after the date of the contract, which 
forms the basis of the obligations, and payable at any period 
daring the life of the husband, on 'which that demand shall be 
actually made, and therefore until the demand be actually made 
and refused, the ground of an action at law cannot properly be 
said to have arisen.” These rulings leave no doubt that al- 
though prompt dower may be demanded at any time after the 
marriage, the wife is under no obligation to make such demand 
at any specified time during coverture, and that it is only upon 
making such demand that it becomes payable in the sense of per- 
formance being rendered in fulfilment of an obligation. 

The right of dower confers another right upon the Muham- 
madan wife, and the nature of this second right is describe I in the 
Hedaya in a passage on which the learned pleader for the respond- 
ent has relied for his contention. The passage is to be found in 
Grady’s edition of Hamilton’s Hedaya, at page 54 ; but as the 
translation is not sufficiently close, and is moreover interpolated 
with paraphrases, I translate the original text here literally, since 
much depends upon the exact meaning of the passage:— It is the 
wife’s right that she may deny herself to her husband until she 
receive the dower, and she may prevent him from taking her 
away (that is, travelling with her), so that her right in the return 
maybe fixed in the same manner as that of the husband in the 
object of the return and become like sale. And it is not for 
the husband that be may prevent her from travelling or going 
out of his house and visiting her friends until he has paid the whole 
exigible dower, because the right of restraint is for securing ful- 
filment (of his right) to the yightful person, and he has not the 
right to securing fulfilment before rendering fulfilment (himself) ; 
and if the whole dower is deferred, it is not for her to deny herself 
because of her having dropped her right by deferring it, as in sale*. 
And in this matter Abu Yusuf holds the contrary opiniom Aud 
if the husband has retired with her, the same would be the answer 
according to Abu Hanifa : but the two disciples have said she has 
not the right to deny herself, and the difterenceof opinion subsists 
(1) N.-W. 2 , S. P. A. Rep., 1813-46, p. ISO. 
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where there is retirement with her consent; but if she was forced 
or an infant or insane, her right of denying herself does not drop 
according to the unanimous opinion of our Doctors (1).^’ 

Another passage to be found in the Diiy'Tul Mukhtar has also 
been cited by the learned pleader for the respondent, and I translate 
it here before considering the exact effect of these authorities upon 
the present case : — 

It is the wife’s right to prevent the husband from connubial 
intercourse, and that which is implied therein, and from journeying 
with her, even though after connubial intercourse and retirement 
to which she has consented, because all connubial intercourse has 
been contracted with her, and the rendering of some does not im- 
peratively require the rendering of the rest. This right is for the 
purpose of obtaining wrhat has been stated as prompt dower, 
whether wholly or partly (2),” 

Relying upon these passages, the learned pleader for the res- 
pondents contends that the right of cohabitation does not accrue to 
the husband at all until he has paid the prompt dower, and that, 
inasmuch as the plaintiff in the present case had not paid the 
dower to bis wife, defendant No. 2, her refusal to cohabit with him 
did not afford a cause of action for a suit for restitutiou of conjugal 
rights. In support of this contention certain reported cases have 
been cited, w’hicb I wish to notice here. In Sheikh Ahdool Skukkoar 

^ (1 j 
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V. Rahe€m-oon‘7ussa (1) it was held that a suit will not lie bj a Mu- 
hammadan to enforce the return of his wife to his house, even after 
consummation with consent^ until her prompt dower has been paid. 
The rule was followed to its fullest extent in Wila^at Husain v. 
Allah Rakhi (2) and in Nasrat Husain v. Bamidan (3;, and in the 
former of these cases it 'was held that a Muhammadan cannot 
maintain a suit against his wife for restitution of conjugal rights, 
even after such consummation with consent as is proved by cohabita- 
tion for five years, where the wdfe’s dower is prompt and has not been 
paid. In Eidan v* Mazhar Husain (4), where the suit prayed for res- 
titution of conjugal rights, and the defendant in her written state- 
ment having claimed dower, the lower appellate Court, setting aside 
the decree of the first Court, decreed the claim conditional upon 
payment of prompt dower, this Court upheld the decree by a judg- 
ment which is silent upon the specific question whether the dower 
not having been paid before suit, the plaintiff had the right to come 
into Court with such a prayer. In Nazir Khan v. Umvao (5), 
however, a Division Bench of this Court upheld the decree of 
the lower appellate Court, which had dismissed the suit in 
toto, reversing the decree of the Court of first instance, which had 
passed a decree in favour of the plaintiff (husband) conditional upon 
his paying the prompt dower. The ruling is in full accord '^vith 
the ratio decidendi adopted in the ease of Sheikh Ahdool Shukkoar (1), 
which appears to be the leading case upon the point under consi- 
deration, so far as this Court is concerned. No ruling of any 
other High Court was cited at the hearing in support of the respon- 
dents’ contention except the case of Jatin Beehee v. Sheikh Munshee 
Beparee (6) which does not appear to me to be decisive on either side 
of the contentions raised in the case. The ruling of this Court in 
Sheikh Ahdool Shukkoar v. Raheem-oon-nissa ( I ) is, therefore, the 
only leading case upon the subject, but, with due deference, I am. 


unable to agree in the rule there laid down. 


The texts cited by the learned pleader for the respondents un- 
doubtedly show, what is a well-recognised rule of the Muhamma- 
dan law of marriage, that the marriage contract having been 


(1) N. W. P. H. a Rep., 1874, p- 94. 

(2) I. L. R., 2 All. 8.81. 

(3) I. L. R., 4 All. 205. 


(4) L L. R, 1 All. 483. 

(5) Weekly Notes, 1882, p. 96. 

(6) 3 W. R. C. R., 93. 
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completed and its legal effects having been estalishedj the right of 
claiming prompt dower comes into existence in favour of the wife, 
and that she cun use such a claim as a means of obtaining pay- 
ment of the dower and as a defence for resisting a claim for 
Cohabitation on the part of the husband against her consent. And 
when I say this, I put the case in favour of the respondents in its 
strongest possible light, for even upon this question in cases where 
cohabitation has taken place, the conflict of authority is too great 
to render it an undoubted proposition of the Muhammadan law. 
The learned Judges in the case to which I have just referred seem 
to have appreciated this difficulty, but preferred to adopt the view 
of Imam Abu Hanifa in preference to the concurrent opinions of his 
two eminent disciples, Qazi Abu Yusaf and Imam Muhammad, 
notwithstanding the fact that a passage was cited to them from 
the Burrul Mulchtar in support of the view that where on such 
a point there is a difference between Abu Hanifa and his disciples, 
the opinion of the latter should prevail.’’ Both Imam Abu Hanifli 
and Imam Muhammad were purely speculative jurisconsults, who 
spent their lives in extracting legal principles from the traditional 
sayings of the Prophet; but Qazi Abu Yusaf, whilst equally versed 
in traditional lore, had, in bis position as Chief Justice of the 
Empire of the Khalifa Harun-ul-Rasbid, the advantage of applying 
legal principles to the actual conditions of human life, and his 
dicta (especially in temporal matters) command such high respect 
in the interpretation of Muhammadan law, that whenever either 
Imam Abu Hanifa or Imam Muhammad agrees with him, his opi- 
nion is accepted by a well-understood rule of construction. But 
before proceeding any further, 1 wish to quote a passage from the 
celebrated Fatawa Qazi Khan^ a text-book as high in authority as 
the Durrul Muklitar : — 

A wife, having surrendered herself to her husband before 
the fulfilment payment) of dower, subsequently denies herself 
(to him) for securing fulfilment of the dower. She has this right 
in the opinion of Abu Hanifa ; but Abu Yusaf and Imam Muham- 
mad maintaiu that she has not the right of prohibiting him from 
connubial intercouse, and doubts have arisen in regard to their 
opinions as to the power of preventing her from journeying. And 
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recording to the opinion of Abul Qasim Assaffar, it is her right 
that she may prevent him from taking her on a journey (1)” But abdol Kadir 
the best summary of the law is to be found in the latest authorita- Salima 
tive work on the Muhammadan laWj the Fat<xwa-i-Alamgiri mdL 
passage which Mr. Baillie has translated somewhat briefly at pages* 

124-25 of his celebrated Digest. The passage being the most 
complete exposition of the law upon the subject, 1 translate it 
here myself as closely as possible, from the original text it?elf : — 

In all places, when the husband has had connubial inter- 
course with her, or validly retired with her, the whole dower is ? 

confirmed. If she intends to deny herself to him for securing 
fulfilment (t^., payment) of her exigible dower, it is her right to da 
so according to Imam Abu Hanifa; but this is opposed to the opi- ■ 

nions of his two disciples (^Qazi Abu Yusaf and Imam Muhammad), 
and in like** manner the husband cannot prevent her from going ' 

out or travelling or going on a voluntary pilgrimage, according I 

to Abu Hanifa, except when she goes out in an indecent manner. I 

As to her right to all this before she has surrendered herself 
(consummation), there is unanimity of opinion, as there is as to 
the rule when the husband has had connubial intercourse with her 
whilst*she is a minor or has been forced or insane, in which cases 
her father might refuse to surrender her until the payment of her 
prompt dower— so in Itabiyyah. And if the husband has had 
connubial intercouse with her or retired with her with her consent, 
it is her right to refuse herself to go on a journey until payment of 
her whole dower according to the written engagement, or the prompt 
part of it according to the custom of our country. This view is ac- 
cording to Abu Hanifa, but his two disciples maintain that she has 
no such right, and the Shaikh-iil-Imam, the jurisconsult, the pious 
Abul Qasim Assafiar, was accustomed to decide according to Abu 
Hanifa, so far as going on a journey is concerned ; but in the matter 
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of refusing laerself, he used to decide aceording to the opinions of 
the two disciples^ and several of our learned doctors have approved 
of this distinction (Ij”. 

Having cited these various passages from text-books of the 
‘ highest authority upon the Muhammadan law, I proceed to con- 
sider the exact effect they have upon the present case. And here 
I have to point out that in this case the Court of first instance 
found that no demand for dower had been made by the wife 
(defendant No. 2) before the institution of the suit, and that she 
had already cohabited with her husband, the plaintiflV and there is 
no question that she had attained majority when she was married. 
These matters were not dealt with by the lower appellate Courb 
which decided the case upon the preliminary point, and they may 
be taken to he so for the purposes of this reference. 

I have already said enough to show that the right of dower 
does not precede the right of cohabitation which the contract of 
marriage necessarily involves, but that the two rights come into 
existence simultaneously and by leason of the same incident of 
law. The right of the wife to claim maintenance from her hus- 
band arises in the same manner as one of the legal effects of 
marriage, and to say that any of those effects are not simultane- 
ously created by the contract of marriage amounts, in rny opinion, 
to a violation of the fundamental notions of jurisprudence regard- 
ing correlative rights and obligations arising from one and the 
same perfected legal relation. Indeed, so far as the question 
now under consideration is concerned, the rules of Muhammadan 
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law leave no doubt when that system of law is consulted as a 
whole and not upon isolated points. The fact of the marriage gives 
birth to the right of cohabitation not only in favour of the hus- 
band but also in favour of the wife, and to say that the payment of 
dower is a condition precedent to the vestiture ofthe right, is to hold 
that a relationship, of which the rights and obligations Tre essentially 
correlative, may come into existence at one time for one party and 
another time for the other party. If the payment of dower were 
a condition precedent to the initiation of the right of cohabitation, 
a Muhammadan wife, having quarrelled with her husband, could 
not sue him for cohabitation till she had in a previous litigation 
sued and, obtaining a decree, realized her dower, because, ex hypo- 
thesi, her right of cohabitation with her husband would be dependent 
for its coming into existence upon the payment of her dower; Yet 
such is the logical result of the argument pressed upon us on behalf 
of the respondents. Such, however, is not the rule of the Muham- 
madan law, and even the passages which have been cited on behalf 
of the respondents do not support any such proposition. The pass- 
age in the Hedaya, which I have closely translated from the ori- 
ginal Arabic text, no doubt entitles the wife to resist the claim of 
the husband for cohabitation with her bV pleading the non-payment 
of her prompt dower, but it proceeds essentially upon the assump- 
tion that his right to put forward such a claim is antecedent to the 
plea. In the passage itself he is called the rightful person ” - 
and the impediment to the enforcement of his right of cohabitation 
with his wife is stated to be the non-payment of her prompt dower, 
a rule which, having been borrowed from the Muhammadan law of 
sale, is based simply upon the analogy of the lien which the vendor 
possesses upon the goods for payment of the price before delivery. 
The rule is simply analogical, and giving to it its fullest scope, it 
falls far short of maintaining the proposition upon which the argu- 
ment for the respondents rests. The passage from the Durr u I 
Mukhtar, following the analogy of sale even further, expressly lays 
down that the right of the wife to resist the husband’s claim 
for cohabitation is intended to be for the purpose of realiz- 
ing her prompt dower. The same is the effect of the passage 
which I have cited from the Fatawa Qazi Khan and the Fa- 
taa>a Alamgiri, and the rule, as stated by the Muhammadan 
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jurists, bears, iu the eye of jurisprurienee, the strongest possible 
analogy to the ordinary rule of the law of sale, wliich has been 
best stated in s. 95 of the Indian Contract Act (IS of 1872), 
namely, that unless a contrary intention appears by the contract, 
a seller has a lien on sold goods as long as they remain in his 
possession and the price or any part of it remains unpaid.” The- 
same is the principle upon which, in the law of sale, the right of 
stoppage m is based, and the lien which the vendor has 

amounts to nothing more or less than the definition given by 
Grose, J., injlaimyionds v. Barclay (1), that it is a right in one 
man to retain that which is in his possession belonging to another 
till certain demands of him, the person in possession, are satis- 
fied.” But this lien essentially presumes the right of ownership 

in the vendee, and terminates as soon as delivery has taken place. 

1 have followed up the analogy of sale so far, because nearly the 
whole argument of the learned pleader for the respondents pro- 
ceeded upon the circumstance that in the passages, which he cited, 
marriage has been compared to sale, dower to the price, and 
surrender of the wife to her husband delivery of goods in the 
law of sale. 

But to return to the passages which I have quoted from 
the Fatawa Qazi Khan and the Fatcnca Alarnyiri, it is apparent 
that the sole object of the rule which entitles the wife to resist 
cohabitation is to enable her to secure payment of her prompt 
dower. And it is equally apparent from those passages that the 
opinion of Imam Abu Hanifa is contradioied, not only by his two* 
eminent disciples, Qazi AbuTusaf and Imam Muhammad, but also 
by Shaikh Assaffar so far as the question of cohabitation is con- 
cerned. Imam Abu Hanifa and bis two disciples are known in 
the Hanifa school of Muhammadan law as ^^he three Masters,” 
and I take it as a general rule of interpreting that law, that when- 
ever there is a difference of opinion, the opinion of the two will 
prevail against the opinion of the third. Now, beainng this in 
mind, it is clear that the two disciples of Imam Abit Hanifa, 
regarding the surrender of the wife to her husband as bearing 
analogy to delivery of goods in sale, held that the lien of the wife 
for her dower, as a plea for resisting cohabitation, ceased to exist 

(1) 2 East, 227. 
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^fter consniAmatioa. According to tlie ordinary rule of inter- 
l^reling Muhammadan law, I adopt the opinion of the tvro dis- 
ciples as I’epreseiiting the majority of the three Masters, ’Vand 
hold that, after consummation of marriage, non-payment of dower^ 
even though exigible, cannot be pleaded in defence of an action 
for restitution of conjugal rights ; the rule so laid down having, of 
course, no effect upon the right of the wife to claim her dower in 
a separate action. 

fiat the rule enuiiciated by me need not be applied in its fullest 
extent to the present case, because' here, in the first place, it has 
liot b^en found that the wife ever demanded her dower before the 
guit Was filed, or that she declined to cohabit with her husband the 
plaintiff upon the ground that her dower had not been paid. She 
relied upon allegations of divorce and cruelty, both of which were 
found by the Court of first instance to be untrue, and upon these 
findings 1 hold that she had no defence to the action. The plain- 
tiff, as I have already shown, acquired by the very fact of the 
marriage the right of cohabitation; he was not bound to pay the 
dower before it was demanded, and upon the findings of the first 
Court, the first intimation which he had of such demand was' the 
written defence of his wife (defendant No. 2) in the course of this ^ 

Hiufortunate litigation. And upon intimation of such a demand, 
he actually brought the money into Court and deposited it for 
payment to his wife, the defendant No. 2, as her dower. Under' 

Budh circumstances, the view of the learned District Judge, which 
follows the rulings to which he has referred, simply amounts td 
saying that the plaintiff must institute another suit like the pre- 
sent for enforcing the same remedy* I have already said that the 
present suit, bearing in mind the conjugal rights created by the 
Muhammadan law, was not premature, and the view of the learn- 
ed District Judge can only have the effect of circuity of action 
in contravention of the maxim that it is to the benefi t of the public 
that there should be an end to litigation. 

This leads me to the consideration of the fourth point for-* 
mulated by me at the outset, namely, the general law as to decrees 
in such cases. The question involves mixed considerations of 
substantive law and procedure, and the answer to it is fully for- 
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nished by tlie dicta of the Lords of the Privy Council in the ease of 
Munshee Bvzloor Rulieem v. Shums-oon-nis$a Begum (1), to wbicli 
reference bas already been made. After giving a brief sketch of 
the matrimonial law of the MubammadaHs, their Lordships went 
on to say: The Muhammadan wife, as has been shown above, 
has rights which the Ghristian— or at least the English— wife has not 
against her husband. An Indian Court might well admit 
defences founded on the violation of those rights, and either refuse 
its assistance to the husband altogether, or grant it only upon 
terms of his securing the wife in the enjoyment of her personal 
safety and her other legal rights ; or it might, on a sufficient case^ 

exercise that jurisdiction which is attributed to the Qazi 

Enough has been said to show that, in their Lordships’ opinion”tha 
determination of any suit of this kind requires careful consideration 
of the Muhammadan law, as well as strict proof of the facts to which ’ 
it is to be applied (p. 612).” 

Abiding by this dictiwi, I have carefully considered the Mu- 
hammadan law as I have already stated, whilst the facts of the 
case must, for the purposes of this reference, be taken to be those 
found by the Court of first instance. And upon this state of thin <.3 
I am of opinion that the decree passed by the Court of first in- 
stance was right and proper. The question as to the form of decree 
in such cases and the manner in which it may be executed was 
discussed in a very learned judgment by Markby, J i„ GotJ,. 
Bam Mistree v. MooUia Kochin Atteah Doomoonee (1) in ’which that 
learned Judge, after briefly reviewing the laws of other civilized 
countriea, came to the conclusion that the Ecclesiastical Law of 
England was the only system which justified the viewdhat - a 
Court cou d enforce the continuous performance of conjugal duties 

by unlimited fine imprisonment but the learned Jud .e dec 

ned- to follow that law in Indian cases, and held that tb^ 
of s. 200 of the okl Civil Procedure Code (Act VIH of 1859)^0^ 
not applicab e to decrees for restitution of conjugal rights, i 
Legislature has however, stepped in to remove doubts upon th e 

point and ss. 259 and 260 leave no doubt as to the manner^ 
w^ decree for recovery of a wife or for restitution of ocnjugal 
rig’Sl^c^^e en oreed under the present Code. The case before 
UJ 11 Moo, I. A, 561. ' (2) li B, L. R. m 
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Mr. Justice Markby was, however, one between Hindus, and all 
that he said in that case would not necessarily apply to a case be- 
tween Muhammadans. Nor need the English law upon the subject 
be consulted, though I may observe that, judging by the ruling of 
Mr. Justice Coleridge in Inre Cochrane (1), the. rule of English law 
as to the husband’s general power over- the wife’s personal 
liberty goes as far as any civilized law can go in the direction of 
subjecting the wife to the control of the husband. An account of 
that case is given by Mr. Macqueen in his treatise on the Rights and 
Liabilities of Husband and Wife, and it appears that the order of 
the Court in that case was very peremptory— Let her be restored 
to her husband.” The rules of our law, however, necessitate no 
such course, and in passing decrees in suits for restitution of con« 
jugal rights among Muhammadans, the diotani of the Privy Coun- 
-cil already quoted furnishes the guiding principle. Courts of justico 
in India, in the exercise of their mixed jurisdiction as Courts of 
equity and law, are at full liberty to pass conditional decrees to 
suit the exigencies of each particular case, upon the principles which 
have been so well stated by Mr. Justice Story in his celebrated work 
on Equity Jurisprudence, 11th ed., ss. 27 and 28. So I understand 
the principle upon which the observations of the Lords of the Privy 
Council in the case to which I have so often referred were based, 
and I may with advantage cite another passage from that judg- 
ment : — ^^It seems to them clear that if cruelty in a degree rendering 
it unsafe for the wife to return to her husband’s dominion were es%*f 
blished, the Court might refuse to send her back. It may bo, too, 
that gross failure by the husband of the performance of the obliga- 
tions which the marriage contract imposes on him for the benefit of 
the wife might, if properly proved, afford good grounds for refusing 
to him the assistance of the Court. And, as their Lordships have 
already intimated, there may be cases in which the Court would 
qualify its interference by imposing terms on the husband. But 
ail these are questions to be carefully considered, and considered 
with some reference to Muhammadan /'w (pp. 615-616).” 

In the case in which their Lor,X^\ various obser- 

yations the question of non-pa\;;#l;^pi^^dt^ower as a defence to the 
action did not arise, nor do the facts of the case as found in the 

(1) 8 Dowling’S P. C. 630 j 4 Jar. 534. 
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report sliow whether the dower was prompt or deferred, whether 
it had been demanded or not before institution of the suit, and of 
course there was nothing in the way of deposit by the husband 
of the amount of dower during the course of the trial in the Court 
of first instance. These are the distinguishing features of this ease ; 
and if the distinction has any tendency to alter the principle, 
such tendency is entirely in favour of the plaintiff-appellanCs case. 



To return once more to the cB.Be oi Sheikh Ahdool ShuJckoar r, 
BaJieem-^oon-nissa (1), which is the leading case upon the subject, I 
have to observe, with profound deference, that the ratio decidendi 
adopted in that ease seems to me to proceed upon a misconception 
of the rule of Muhammadan law ;as to the exact time w^hen the 
right of mutual cohabitation vests in the married parties, and also 
as to the exact nature of the husband’s liability to payment of 
dower, and the exact scope of the right which a Muhammadan wife 
possesses to plead non-payment of dower in defence of a suit by 
her husband for restitution of conjugal rights. It is one thing to 
say that such a defence may bo sot up under certain conditions : 
it is a totally different thing to say that ^hintil the dower was 
paid no cause of action could accrue to the plaintiff. ” The pay- 
ment of dower not being a condition precedent to the vesting of 
the right of cohabitation, a suit for restitution of conjugal rights, 
whether by the husband or by the wife, would be maintainable upon 
refusal by the other to cohabit with him or her; and in the case 
of a suit by the husband, the defence of payment of dower could, 
at its best, operate in modification of the decree for restitution of 
conjugal rights by rendering the enforcement of it conditional 
upon payment of so much of the dower as may be regarded to 
be piMiinpt. Such was actually the form of the decree which was 
upheld by this Court in Eidan Y. Mazkar Husain (2), and a decree 
to the opposite effect was approved by another Bench of ibis 
Court in JSazif Khan v. Umrao (d). Defences which do not go 
to the root of the action, but only operate in modification of the 
decree, are well known to our Courts, and the principles upon 
which they are jDased are recognised by Courts of equity both in 
llngland and in America under the general category of compen^ 

(1) N.-Vr . P. H. G. Rep., 1874, p. 94. <2) I. L. B,, X All 488. 

{.8) Week! jr Notea, 1882, p. 96. 
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sation or lien when pleaded by the defendant in resistance or 
modification of the plaintiff’s claim, I have already said enough, 
with reference to the argument of the learned pleader for the 
respondents, to introduce an analogical comparison between the 
contract of sale and the contract of marriage under the Muham- 
madan law, and between the claim of a Muhammadan wife for her 
dower and a lieu as understood in the law of sale. A lien is 
not in strictness either a jus in re or sijus ad rem^ but it is simply 
a right to possess and retain property until some charge attaching 
to it is paid or discharored. It is often created and sustained in 
equity where it is unkno wn at law ; as in cases of the sale of lands, 
where a lien exists for the unpaid purchase-money.” — (Story 
Eq. Jur., 11th ed., s. 506), So that, pushing the analogy of the 
law of sale to its fullest extent, the right of a Muhammadan wife 
to her dower is at best a lien upon hjs right to claim cohabi{,ation, 
and l am unaware of any rule of Muhammadan law which would 
render such lien capable of being pleaded so as to defeat altogether 
the suit for restitution of conjugal rights. 

There is one more consideration which I wish to add to the 
reasons which I have already giren at such length in support of 
my view. The Muhammadan law of marriage recognises nothing 
except rights in its legal sense, as the basis of legal relations and 
of those coQsequences w^hieh flow from them. And if the hus- 
band did not before payment of dower possess the right of coha- 
bitation with his wife, it would follow as a necessary consequence 
in Muhammadan jurisprudence that, where the dower is prompt 
and cohabitation has taken place before the payment of such 
dower, the issue of such cohabitation would be illegitimate. It 
would be easy to show that such would be the logical consequence 
in Muhammadan law of the reasoning pressed on behalf of the 
respondents ; but I need not go further in considering this matter, 
as I have referred to it only because in the course of the argu- 
ment it was said that, before payment of prompt dower, the coha- 
bitation of a Muhammadan wife with her husband was simply a 
in£ttt^ of concession and not of right as understood in that law. 

For these reasons I would answer the question referred to 
the Full Bench in the affirmative, leaving it to the Bench that re- 
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ferred tlie case io deal with its other aspects. And I may add 
that I have considered it my duty to go so fully into this question 
out of respeot for the rulings which were cited on behalf of the 
respondents, but in which 1 have been unable to concur, and also 
because such questions, which usually arise only among the poorer 
classes of the Muhammadan population, seldom come up to this 
Court for adjudication, but of course affect domestic relations of 
the Muhammadan community at large. 


Before Sir IV, Comer Petheramt Ki.^ Chief Justice, Mr. Justice Straight^ Mr, 
Justice Oldfield, Mr, Justice Brodhursf, and Mr, Justice Tyrrell, 

BEOIOSHEN (Dependai^t) o. BANSI anb anothbe (Plaintiffs) 

JRes jitdicata^Civil Procedure Code, ss, 562, 5SB (28) — Second appeal-^OivU 
procedure Code, ts, 565, 566^Deiermination of case ly High Court, 

In a suifc for pre-emption in respect of a share of a village, the Court of 
first instance dismissed the claim on the ground that no right of pre-emption 
had been proved to exist in the village. The lower appellate Court, dissenting 
from this opinion, reversed the first Court’s decree, and remanded the case under 
s. 562 of the Civil Procedure Code for a decision on the remaining question of 
fact, viz , the amount of the consideration for the sale. In appeal from the order 
of remand, the High Court, on the 3rd January, 1881, observed that it was not 
disposed to interfere with the flinding of fact that the plaintiffs had a right of 
pre-emption, and accordingly dismissed the appeal, but added that the Judge 
was in error in remanding the case under s. 662 of the Code ; that his order 
must so far he set aside ; and that he should proceed under s. 665 or s. 666, as 
might be applicable. The Judge, on receipt of this order, replaced the case on 
his file, remitted an issue to the Court of first instance, under s. 666, as to the 
amount of consideration, and, accepting the first Court’s finding upon that issue, 
decreed the plaintiffs’ claim. In second appeal by the defendants the High 
Court was of opinion that the Judge had disposed of the case upon a condition of 
things which the plaintiffs had never asserted, inasmuch as he had treated the 
right of pre-emption which was in issue as one arising from custom, and not, as 
alleged by the plaintiffs, as arising from a contract between the ancestors of the 
parties. All the evidence necessary to the determination of the case was on the 
record. 

//e/d by the Full Bench that the defendants were not prevented by the opera- 
tion of the High Court’s order of the 8rd January, 1884, from disputing the right 
of pre-emption, inasmuch as that order was a decision of a merely interlocutory 
character passed in the same Suit, and the questions of fact involved therein were 

* Second Appeal No. 1284 of 1884 , from a decree of E. B Thornhill, Esq., 
District Judge of Jaunpur, dated the 17th July, 1884, reversing a decree of Bab u 
Saiiwal Siiigii, Munsif of jaunpur, dated the 1st March, 1884* 




VOL. VIIL] 


ALLAHABAD SERIES. 


173 


decided only so far as was necessary for the purpose of passing the order, and it 
could not be regarded as determining the main question in the suit, which was 
still open, and must be decided in the final decree in the suit. 

Per Stbaight, J., that the Jurisdictio’n of the High Court in appeal under 
s. 588 of the Code from the Judge’s order of remand was, like the jurisdiction of 
the Judge in passing the order, limited by the terms of s. 562 ; and hence the 
remark made in the High Court’s order, dealing with the plaintiffs’ right of pre- 
emption, could only be regarded as an ohiUr dictum^ and not as determining any 
question as to the pre-emptiye right. 

Held by PfiTHERAM, C- J., and Oldfield and Tyrrell, JJ., that the High 
Court was competent, in second appeal from the Judge’s decree, to look into the 
eyidence already on the record for the purpose of finding whether a right of 
pre-emption existed, in fact, in the village, if the eyidence for answering this 
question was already on the record, and that in such a case, the question need not 
be referred to the Court of first appeal. Bal Kishen y. Jasoda Kuar (1) referred to. 

Per Straight and Brodhurst, JJ., contra^ Bal Kishen v. Jasoda Kuar fl) 
referred to. 

This was a reference to the Full Bench by Petheram, 0. J., 
and Straight, J. The facts of the case and the questions referred 
are stated in tbe order of Straight, J. 

Straight, J.— This is a suit for pre-emption. The plaintiffs 
assert a right of pre-emption on #ie basis of an award effected 
between the ancestors of the plaintiffs and the ancestors of the 
defendants 2 and 3, as also upon a condition of the terms of the 
wajibuLarz^ a copy of which they allege themselves unable to pro- 
duce by reason of the same having been destroyed at the time of 
the mutiny. On the basis of these allegations, the plaintiffs seek 
to avoid and cancel an alleged sale by the 2nd and 3rd defendants 
to the 1st defendant of an 8 annas share , of mauza Chuk-Sadho. 
The defendants pleaded that Chuk-Sadho was not a village to which 
the award relied on by the plaintiffs tad reference ; that no cus^ 
tom of pre-emption existed in that village ; and that "the amount of 
consideration for the sale impeached and sought if' be set aside by 
plaintiffs was paid in full. It therefore comes to this, that the 
plaintiffs come into Court asserting that an agreement was come to, 
by which their ancestors were entitled to assert pre-emption in res- 
pect of Ohuk-Sadho. The Munsif of Jaunpur,’^^who tried the suit as 
a Court of first instance, virtually disposed ofit on the point that the 
village Chuk-Sadho did not form part of Basdeo Patti, to which 
(1) L L. R., 7 All. 765. 
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abne tlie award had reference ; and he seems tc be cf opinion that 
no custom of pre-emption had been established. The learned 
JudgOj before whom the case came in first appeal, differed from 
the Munsif on the point of Chuk-Sadho being unaffected by the 
award, and considered that there was a strong presumption in 
favour of the village Ohuk-Sadho having formed an integral part of 
Basdeo Patti. 


He further held that by the award of 1248 Fasli the right of 
pre-emption is proved to have existed in Basdeo Patti, and there- 
fore corollarily in Ohuk-Sadho. He further noticed that in th# 
ivajibularz for 1881 the co-sharers of Chuk-Sadho have acknow- 
ledged the custom of pre-emption to exist the future.” 1 have 
no doubt,” he observed, that it also existed in the past as 
alleged by the plaintiffs.” 


Having found these facts, the Judge reversed the decision of tho 
Munsif, decreed the appeal, and remanded the case under s. 562 
to the Munsif, for a decision on the remaining issue of fact. 

This order of remand under s. 562 of the Code was open to 
appeal to the Higli Court und^' s. 588 and was so appealed. The* 
pleas in such appeal shortly 'were that the District Judge wae 
wrong in holding that Chuk-Sadho village was part of Basdeo 
Patti ; that the wajibularz was not admissible as evidence; and that 
the custom had not been proved. The High Court, consisting of tho 
Hoifble Mr. Justice Oldfield and the Hon’ble Mr. Justice- 
Brodhurst, heard this appeal on the 3rd of January, 1884 and 
passed the following order 

« We are not disposed to interfere Ttith the finding, which i* 
one of fact, that the plaintifts have a right of pre-eniption : the 
appeal is therefore dismissed with costs. 

“The Judge was in error in remanding the case under s, 562 
and his order so far is seiaside, and he is directed to proceed under 
SB. 565 or 566, Civil Procedare Code, as m-ay be applicable.” 


Now a great deal of argament has been addressed to ns with 
respect to this order of the 3rd Janaary, 1384 ; but before consi- 
dering this further, it will be convenient to notice what follovs'ed 
upon the passing of this order. 


VOL. Tin.] 


ALLAHABAD SERIES, 


The cAse went back to the District Judge of Jaunpur, and I 
must conclude that the last portion of the order was the operative 

part of the same^ namely — 

‘‘The Judge was in error in remanding the case uhde*s 562 
and Ins order so far is set aside, and he is directed to proceed under 
s*. 56o or 566, Oivil Procedure Code, as may be applicable.” 

The Jndge of Jaunpur then replaced the - case on his file • but 
as the issue as to the amount of consideration had not been tried 
he remanded the suit under s. 566 for evidence and a fiadin<r on 
t IS point; and in due course a finding was recorded, and^the 
Judge having accepted that finding, which ' was necessarily con- 
fined to the question of the amount of consideration, the case now 
comes up again in second appeal in the High Court and three pleas 
have been urged before us-(l) that neither according to the 
ularz nor local custom have plaiutiffs a right of pre-emptiou; (2) 
that inasmuch as some of the plaiutiffs were strano-ers and ’ not- 
co-sharers, the co-sharer plaifltiffs had lost any right of pre-emption 

they might have had ; and (3) that the suit was barred by limits- 
tion. 
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The point we have been ooncllbed with and have heard aro-ued 
at great length is, whether the finding as to the custom of pre-emp- 
tion is res judicata by reason of the , order of this Court dated the 
3rd January, 1884. It seems to me, however, that that question 
does not strictly arise in this appeal, because, in my opinion 
the Judge of Jaunpur, who was first seized with it, dealt with 
It and disposed of it upon a condition of things which plaintiffs 
had never asserted. The Judge treated it as a custom, and not 
as alleged by plaintiffs, as arising from the terms of a contract 
or agreement between the ancestors of the parties. In my opinion 
the Judge has not decided according to law; and if I were decid- 
ing the case I should order the case to be sent to the District 
Judge to be tried according to the allegation of the plaintiff's ; bnt 
there is a difficulty, as all the evidence that is necessary to the deter- 
mination of the case is on the record; and the learned Chief Jus- 
tice is strongly of opinion that under s. 565 of the Code we are 
hound— although the case is before ns in second appeal, and there 
being the whole evidence on the record— to examine that evidence 
: 27 - / 


THE INDIAN LAW BEPOETS. (VOL. VIII* 

aiid clecid© the case according to that evidence. I am co.mmitted 
to a contrary opinion i andj as at present advised^ see no reason to 
alter that opinion, and therefore, under these circumstances, and 
looking to the fact that my brothers Oldfield and Brodhurst 
may be able to afford us their assistance, we propose to submit the 
question for the decision of the Full Bench in the following 
terms : — 

(1) Are the defen dants prevented by tlie operation of the 
order of this Court, dated the 3rd January, 1884, from disputing 
the right of pre-emption in any Avay ? 

(2) Can this Court look into the evidence already on the 
record for the purpose of finding whether a right of pre-emption 
exists, in fact, in the village Chuk-Sadho, if the evidence for 
answering this question is already on the record, or must this 
Court refer the question to the Court of first appeal ? 

Petebbam, G, J. — I concur with my brother Straight in sub- 
mitting the above questions for the consideration and decision of a 
Pull Bench. 

Lala J'uala Prasad and Pandit Ajudim Nath, for the appellant. 

Munshi Hanuman Prasad aiHl Munshi Kashi Prasad, for the 
respondents. 

Pethebam, 0. J.— I am of opinion that our answer to the first 
of the two questions which have been referred to us should be in 
the negative. The reason for this opinion is, that the decision 
which is relied on and set up as concluding the matter, is a decision 
of a merely interlocutory character, which was passed in the same 
suit whkdris n before us. I am of opinion that the questions of 
fiict involved nx that interlocutory proceeding were decided only 
so far as was necessary for the purpose of passing tlie order; and 
that that decisSon must not be regarded as determining the main 
question in the \^uit, which is still open, and must be decided in Ihe 
final decree iii t|ie suit. 

Upon the secbnd question referred to the Pull Bench, I am 
^ of opinion that oui^ answer should be in the affirmative* In the 
case of Bal Kishen y, J asodd Kuar (1) 1 have already stated my 

\(1) L L. B., 7 All, 766. 
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Views upon this subject, and I have nothing to add to what I then 
said except that I entirely adhere to it. 

Straight, J. — With reference to the first question referred to 
the Full Bench, I am of the same opinion. The decision of this 
Court, which is prayed in aid and set up as matter of m judioatay 
as regards the plaintiflP’s right of pre-emption, is one which wm 
passed on an appeal from an order of remand by the Judge under 
s. 562 of the Civil Procedure Code, which was preferred to this 
Court under s, 588. Under the provisions of s. 562, the Judge 
before whom the appeal from the Munsif came, was only com- 
petent to remand the case to the Munsif, if it appeared to him that 
the Munsif s decree had disposed of the case upon a preliminary 
point, so as to exclude any evidence of fact essential to the deter- 
mination of the rights of the parties. The jurisdiction of tl^e 
judge to pass an order of remand under s. 562 was limited by the 
terms of that section ; and that being so, the jurisdiction of this 
Court was similarly limited in dealing with an appeal from his 
order preferred under s. 588. Under these circumstances the 
remark made in the order of this Court, dealing with the plaintiff’s 
right of pre-emption, can only be regarded as an obiter dictum^ 
and not as determining any quelfeon as to the pre-emptive right. 
The part of this Oourf s order which was within the competence 
of the Court to make under $s. 562 and 588 was the latter part, 
in which it was held that the Judge was wrong in remanding the 
case under s. 562, because, as a matter of fact, the .Court of firs# 
instance had not disposed of the suit in the manner conlemplated 
by that section. 

[Jpon the second question referred to the Full Bench, as I 
understand the majority of the Court to be in favour of giving an 
answer in the afBrmative, and as the question is one relating to 
practice, I am unwilling to say anything that might seem like a 
reflection upon the opinion of the majority of the Court ; and I 
prefer to say merely that I adhere to the view which I expressed 
mBalK%shenr.JasodaKitar{\)> 


OldfielI), J.— I concur with the learned Chief Justice in the 
answers which he proposes to both of the questions referred to the 
Full Bench. 

(1) L L, 7 AIL 765. 
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BsodhoesTj J.— I concur with the leai’ned Chief Justice upon 
the first question. Upon the second, it is enough for me to say 
that I concur in the opinion expressed by my brother Straight in 
Bal Kishsnv. Jasoda Kmr{i), 

Tvebell, J. — I concur upon both questions in the answer's 
proposed by the learned Chief Justice. 


APPELLATE CIVIL. 


Sef ore Mr, Justice Sir aighi and Mr » Justice Bradhurst: 

SUB A BlBl (Plaintiff), v. BALGUBIND (DefendantO • 
Frauduhnl tramfer-^Burden of proof— ^Muhammad m Low — Sole of immoveabii 
. property by Muhammadari in Mlsf action of wife^s dower — Gonsideration—* 

^ Deferred debt* 

A genuine sale made for good and valid consideratidn to one creditor, eved 
if #i?ected to delay and defeat another, apart from cases in which either insol- 
vency or bankruptcy is involved, is not void,. .If a man owes another a real debt, 
and in satisfaction thereof sells to his creditor an equivalent portion of his pro- 
perty, transferring it to the vendee, and thereby extinguishing the debt, the 
transaction cannot be assailed, though the effect of it is to give the selected 
creditor a preference. Wood v. Dixie (2), ( h<m e v, Baylis (8), and the authontMs 
collected in the notes to Twyne'’s Case (4) referred to. 

Pending a suit for recovery of a debt, the defendant, who was a Muham- 
madan, executed a deed of snle dated iniTiine 1882, of a four annas zamindari share 
in favour of his wife, the consideration recited therein being the amount of the 
vendee’s deferred dower*debt. Subsequently the creditor obtaihed a simple money 
decree against the defendant, and in execution thereof attached the four annas 
share. The vendee objected to the atta chmenf» on the basis of her sa -deed, but 
her objection was disallowed on the ground that the instrument was colhisive. 
She thereupon brought a suit against the Judgmentmrsditor for a declaration of 
her right, and to set aside the attachment order. • 

that if ther'e was in fact a Bubslstlng debt due for dower from the 
husband to the wife, and he transferred and she accepted the four anna.s share 
in satisfaction of it, the transaction was a perfectly legirimate one, and no Court 
had anypower to disturb it. If was for the defendiiufc, the judgment-creditor, to 
establish either that the deferred dower-debt did not constitute such a present 
consideration as would support the Sale, or that the transaction was merely colour- 
able and a fictitious one, which was never intended to have oneration or effect, 

* Second Appeal No. 513 of 188^5, from a decree of C. Donovan, Bsq , Ofilciafc- 
iug nutrict Judiie of B^marCs, dated* the 19th December. 188t, reversing a decree 
of Shah Ahmad-uMfih, Munsltf of Benares, dated the 8th B'ebruary, X881 

(1) 1. L. H,, 7 All 765. (8) 81 L. J., Ch , 767. 

(2) 7 q. B , 892 ' 1 Smith’s B* C., 12. 
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either as a transfer of the property or an extinguishment of the dower-deht ; and 
that, despite what appeared in the sale-deed, the parties remamed in precisely 
the same position as before it was executed — the four annas still remaining the 
property of the vendor, and as such liable to the attachment. 

Beld^ applying the general principles of the Muhammadan law as to de- 
ferred debts that there was good consideration for the sale of June 1882, and 
that, in the absence of proof of fraud of the kind above indicated, the vendee 
was entitled to maintain it, and to succeed in the suit. 

The facts of this case are sufficientlj stated for the purposes of 
this report in the judgment of Straight, J. 

Lala T nala Pmmd, for the appellant (plaintiff). 

Mr. T. Cofilan and Munshi Sukh Ram^ for the respondent 
(defendant Balgobind Das). 

Straight, J. — This was a suit brought under the following cir- 
cumstances The plaintiff, Saba Bibi, is the wife of the defend- 
ant Muhammad-U'l-din and w^as married to him in 1877. On the 
22nd May, in that year, Muhammad-ud-din executed a kdbln-ndnia 
(1) in her favour, declaring the sum of Hs. 4,000 to be the amount 
of deferred dower due to her, and hypothecating a foiir-anna zarnin- 
dari share. This instrument was not registered. Some time in 
June, 1882, the defendant Balgobind Das commenced a suit against 
Muhammad-ud-d in for recovery of a debt due to him from that 
person, and applied for attachment before decree of the four-anna 
share, which application was refused. > On the 2Srd June, 1882, 
Muharamad-ud din executed a deed of sale of the foitr-anna share' in 
favour of Suba Bibi, the plaintiff, the consideration recited therein 
being the amount of the dower-debt. Subsequently Balgbhind 
Das obtained a simple money-decree against Mubammad-ud-din 
for Rs. 925-5#0, and in execution attached the four-anna share. 
Suba Bibi objected to the attachment on the basis of her sale-deecF, 
but her objection was disallowed on the ground that the instru- 
ment was collusive. BencQ the present suit for a declaration of 
her rif^ht, and to set aside the attachment order. The Subordmata 
Jud o'e decreed the claim I but the Jiidge, on appeal, holding that 
^Hhe sale-deed was wi^itten simply in view to delay and defeat the 
creditor of the vendor,” reversed his decision, and dismissed the 
suit. It is decree that the appeal to this' Court 

(1) Deed of dow«r. 
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hy Suba Bibi is preferred. I6 wii! be convenient here to remark 
that the proof put forward bv the defendant in answer to the plain- 
tiff’s claim consists of the plaint in the former suit against Muhara- 
mad-ud-din, and the order of attachment obtained by him under his 
simple mouey-Jecree, bearing date the 5th July, 1882. Beyond 
this there is no other proof. The question, then, with which we 
are conceraed is. whether the Judge’s judgment can be sustained. 
In my opinion it cannot. A genuine sale made for good and valid 
consideration to one creditor,' even if effected to delay and defeat 
another, apart, of course, from cases in which either insolvency or 
bankruptcy is involved, is not void. In other words, if a man owes 
another a real debt, and in satisfaction thereof sells to his creditor 
an equivalent portion of his property, transferring it to the vendee 
and thereby extinguishing the debt, the transaction cannot be 
assailed, though the effect of it is to give the selected creditor a 
preference. In Wood v. (1) the Court of Queen’s Bench held 
that a sale of property for good consideration is not, either at com 
mon law or under the statute, void merely because it is m.ade with 
intent to defeat the expected execution of a judgment-creditor • 
in the days when there was forfeiture on conviction for felony it 
ruled that an assignment before eouvictiou, if made l>onci fide 
not assailable- Chowm v. Baylie (2) ; and see the authorities IT 
looted in the notes to noyne'e Case (3). In the present case f 
there was, in fact, a subsisting debt due for dower from the hn«K ’ 4 
to the wife, and he transferred and she accepted the four al! 
share in satisfaction of it, the transaction was a perfectly lem 7 
one, and no Court has any power to disturb it. Itlas^for T^' 
defendant Balgobiud Das to establish either that the deferred d 
er-debt cM not constitute such a present consideration as would’ 
support the sale, or that the transaction was merely colourable aiS 
a fictitious one, which was never intended to have 

ft, dow«-d,bl; and Ih.t, despil, wte f 

ft, p„l,» remained in pre,i.,l, ft, p„,iii,n „ before il 

Wanna .bar, still ,„nan„i„^ prep„re 
of Mahamtnad.nd.d.a and as snob liable to tba allacbment I 

(1)7Q. B.,892. (2) 31 1,. J.,Ch 757 " ’ 
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haw already stated that the only materials put forward by the 
defendant Balgobind Das to support his plea of fraud are the 
plaint and the order of attachment in the suit of 1882. These of 
themselves are next to worthless; formas I have observed, if 
Muhammad -ud-din did make the assignment of his property to 
his wife bond, fide and in payment of the dower-debt, it does not, 
in the slightest degree, matter that he did so to defeat any steps 
in execution that might be taken against him by Balgobind Das. 
The Judge’s decision, therefore, so far as the grounds upon which 
he bases it are concerned, cannot be sustained. It remains, 
however, to be seen whether there was consideration for the sale ; 
in other words, was the deferred dower-debt good and valid 
conside.ation ? The general rule of the Muhammadan law is, that 
“dower, like any other debt, may be made a consideration for a 
transfer of property from the husband to the wife”— Taaors 
Lectures, 1873, p. 362 ; and when after dower has been fixed at a 
certain amount at marriage, and the husband subsequently sells 
his immoveable property in lieu of a part or the whole of such 
amount of dower, a person entitled to the right of pre-emption 
may assert it— Fida AH v. Muznffar AH (1). Upon the subject of 
deferred debts, the-following passage from the Fa(aioa-i~Qaei Khan, 
Vol. in., p. 502, is important “ If a person by whom a deferred 
debt is due makes a compromise with the creditor that the debt 
shall become exigible forthwith, it is valid when made without 
consideration, because the postponement was the right of the 
debtor, which he was entitled to forego. Similarly, if he should 
say ‘ I have annulled the postponement of this debt,’ or ‘I have 
relinquished the postponement,’ this would amount to his saying 
‘I have rendered the debt exigible forthwith.’ ” Seat p.497 of the 
second volume of the same work, it is laid down “ If a person 
to whom a deferred debt is due should purchase anything from his 
creditor in lieu of the deferred debt, and after taking possession 
should return the same by cancellation of the sale, the condition 
as to postponement of the debt does not revive.” .Applying these 
general principles as to deferred debts to the particular dower-debt 
with which we are concerned in the present ease, I think that 
there was good consideration for the sale of the 23rd of June, 
(i; I. L. R., 5 All. 65. 
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1882, by Mabamtnad-ud-din to the plaintiff, and that, in tha 
absence of proof of fraud of the kind I have indicated by Baigo- 
bind Das, she is entitled to maintain it, and to succeed in the pre- 
sent snit. I quite agree as to the propriety of scrutinizing closely 
transactions of such a character between husband and wives, but 
as in, I should say, ninety-nine out of a hundred cases among 
Muhammadans a dower-debt is due from the husband— a fact of 
which most people are aware — 'those who deal with the husbands 
have no reason to complain if. having failed to obtain security, 
they find themselves defeated by the preferential payment of a debt 
which stands upon just as legal a footing and equality as their 
own. In the view 1 take of the matter, the appeal is decreed with 
costs, and the decision of the Subordinate Judge being restored, 
the plaintiff’s claim will stand decreed with costs in all Courts. 


Brodhurst, J. Jfor the reasons given by my brother Straight, 
I concur with him in decreeing the appeal, ar\d in restoring the 
judgment of the Court of first instance, with costs in all the Courts. 

Appeal allowed. 

Before Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

ALLAH BAKHSK (DitFSUDiNx) v. SaDA SUKH and othrr9 (Piaiotifm) • 

Mortgage by conditional sule— Interest— Foreclosure. 

A deed of mortgage by conditional sale, enecuted in 1872, giving the mort 
gagee possession, contained a stipulation that; the principal money should be 
paid within ten years from the date of execution of the 'deed, and that in 
default of such payment, the conditional sale should become absolute Jt con 
tained the following condition as to interest ‘ As to interest, it has been 
agreed that the mortgagee has no cliiim to interest, and the mortgagor has none 
to prod s . Ihe moitgagee, however, did not obtain possession In 1878 the 
mortgaged property was purchased by the appellant at a sale in execiifon of 
decree, in 1884, the mortgagee brought a salt for foreclosure against the pur- 
chaser and the heirs of the mortgagor, claiming the principal money with interest 
•at 8 annas per cent, per mensem. The defendants pleaded that the plaintiff waa 
not entitled to claim interest, ^ 

Held that whatever claim the mortgagee might have against his mortgagors 
for compensation or dam.iges by way of in terest in consequence of the failure to 

nate Judge o/Flmkhlud, dlte'd the^ 26th “ebi^uar^* 1886* Lai. Subordi- 

M.ulr. Muniruddin Ahmad. Munsif of Chibraman, dated 10th 
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get possession under the contract, lie had none enforceable in this respect against IS85 
the land, which, had passed free from charge for interest to the purchaser. 

Bameshar Singh V. lianahia Saku (1) referred to, Allah 

Bakhbh 

The plaintiff in ibis suit claimed to foreclose a mortgage. It Sau/sdsh 
appeared that on the 27 th May^ 1872^ a certain person mortgaged 
by conditional sale, for Rs, 150, certain immoveable property to 
the plaintiff. The mortgage-deed provided that possession should 
be given to the mortgagee, and that the principal money should 
be paid within ten years from the date of execution of the deed, 
and in default of such payment, the conditional sale should be-* 
come absolute. It contained the following condition as to inter- 
est It has been agreed that the mortgagee has no claim to inter- 
est, ^nd the mortgagor has none to profits,” The mortgagee, how- 
ever, did not obtain possession. On the 18th June, 1878, the 
mortgaged property was purchased by the defendant Allah Balrhsh, 
at a sale in execution of decree. On the 20tli September, 1884, 
the plaintiff brought the present suit against the heirs of the 
mortgagor and the purchaser in the Court of the Munsif of 
Chibramau, praying for foreclosure, and claiming the mortgage- 
money with interest at 8 annas per cent, per mensem. The de- 
fendants pleaded, aifa, that, having regard to the terms of 
the mortgage 'deed, the plaintiff was not entitled to claim interest. 

On this point the Munsif made the following observations:- — 

It is admitted that the plaintiff did not get possession. There 
is consequently no reason why he should not get interest or mesne 
profits or damages. It is proved from the statement of the 
plaintiff’s witnesses that the mortgaged share yielded a profit 
of Rs. 200 a year. The plaintiff was deprived of that profit 
If the plaintiff had brought a suit for compensation, he would 
have got it to the extent proved ; but, instead of claiming com- 
pensation or mesne profits, he has claimed interest at a \^ery 
low rate. This is not at all unfair. In my opinion, he is undoubt- 
edly legally entitled to get the interest claimed. Interest has 
always been allowed in cases where the mortgagee has not received 
possession.” The Munsif decreed the claim, and ordered that 
if, within six months from the date of decree, the principal sum, 
with: the interest claimed, were not paid by the defendants, the 
(1) L L. R., S All. 65S. 
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latter should be absolutely debarred of all right to redeem the 
property. 

The defendant Allah Bakhsh appealed from this decree, on tho 
grounds that if the respondent failed to obtain possession accord- 
ing to the condition, it was his own fault tod that as the 
mortgage was not made known at the time of the purchase by the 
appellant, the interest on the mortgage-money cannot bo charged 
on the mortgaged property.” The appeal \Tas heard by the Sub- 
ordinate Judge of Farukhabad, whose judgment contained the 
following observations : — As possession was not delivered, there 
is no reason why the plaintiff should not recover interest on the 
mortgage-money. There is no rate of interest entered in the mort- 
gage-deed, but the plaintiff has claimed a very low rate of interest. 
Hence the plaintiff’s claim to interest is open to no objection. 
The defendant’s plea that as the plaintiff delayed in obtaining 

possession, his claim to interest abated is improper * As the 

auction-purcliaser purchased the property subject to lien, that 
property is liable for all that lien with which it stood charged at 
the time of the purchase, or with which it was charged subsequent 

to the purchase It has been contended that the interest 

in such cases is simply damages, which ought to bo charged on the 
person of the executant or his representative, and that it has 
nothing to do with the property. This argument of the appellant 
is rebutted in this way, that the mortgage-deed is dated the 27th 
May, 1872, and is conditional for ten years, while the defendant 
purchased the property on the 18th June, 1878, at auction. 
Therefore, just as the original mortgagor was personally liable for 
damages, the auction-purchaser also became liable for damages in 
. consequence of his not delivering possession within the prescribed 
time.” The Court dismissed the appeal. 

In second appeal by the defendant Allah Bakhsh, it was con- 
tended on his behalf that the lower Courts had erred in allowino- 
interest as claimed, and in decreeing, foreclosure in respect of 
interest as well as the principal due under the mortgage. 

Munshi Kashi Prasad, for the appellant. 

Munshi Banuman Prasad and Munshi Madho Prasad, iov 

Iho respondents, heirs of the original plaintiff, deceased. 
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BaoDHHRST and Tyrhell, JJ.- — The ruling In the Full Bench 1886 
case oi RamesJiar Singh Kanahia ' Sahu (Ij^ the principle of ^ 

which was adopted in the case of F. A. No. 37 of 18S5, determin- Bamss 
ed here on the 27th January, 1886, is altogether in point, the case SabaIsukh. 
of the present appellant being even stronger than that of the Full 
Bench ruling above , cited. In the contract made between the 
vendor and the respondents on the 27th May, 1872, it was ex- 
pressly agreed that no interest was exigible or payable under the 
conditional sale-deed. Whatever claim the respondents may 
have against their mortgagors for compensation or damages by 
way of interest in consequence of the failure to get possession 
under the contract, they have none enforceable in this respect 
against the land which has passed free from charge for interest to 
the appellant by purchascp The appeal must prevail, and is 
decreed with costs> 

Appeal allowed. 


Before Sir tF. Comer FeiAeram, Kt, Chief Justice, and Mr, Justice Oldfield, 

DIP IlJAUAIN RAl AND OTHEBS (PliAINTIFES) V, DIPAN RAI AND OTHERS 
(Defendants).* 


1886 

February 1 2. 


Bo n d-^In teres t — Pen alt^. 


TLe lender of monej^, for the use of which inteTest^is to he paid, may, at the 
lime of making the loan, protect himself against breach of the borrower’s contract 
to pay the interest when due, either by a stipulation that in case of such breach, he 
shall be entitled to recover compound interest, or by a stipulation that, in such a 
case, the rate of interest shall be increased. But a condition that, upon failure 
by the borrower to pay the intei’est when due, both compound interest and an 
increased rate shall he payable, amounts to a penalty, inasmuch as the two stipu- 
lations together cannot be regarded as a fair agreement with reference to the loss 
sustained by the lender. 


In a bond dated in February, 1877, for a sum of money payable in June, 
1882, it was provided that interest should be paid at the rate of Rs. 9 per cent, per 
annum on the Puranmashi of every Jaith, and that, if the interest were not duly 
paid, the rate should be increased to lis. 15 per cent, per annum, and compound 
interest should be payable. There was no provision for payment of interest from 
the time when the principal became due. In December, 1884, the obligee brought 
a suit on the bond against the obligor, claiming interest from the date of the bond 


* First Appeal No. 69 of 1885, from a decree of Pautiit Ratan Lal, Additional 
Subordinate Judge of Qhazipur, dated the 27th January, 1S85. 

(1) 1. L. II, 3 All 653. 
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to the date of the mstifntion of the suit at Ks. 15 par annum, and compound 

interest for the stiiBe period at the same rate. 

Held, that the stipulations contained iri the bond must be regarded as penal, 
and it was therefore the Court’s duty to limit the penalty to what was the real 
amount of aamage sustained by the plaintifE in consequence of the defendant’s 

breach of the contract to pay the interest at the due date. 

neld that, for this purpose, the proper course was to reduce the interest to 
Ek. 9 per cent, per annum, reckoned at compound interest, with yearly rests, to 
th© due date of the bond ; and that, inasmuch as the plaintifS was to blame for not 
having enforced his remedy at an earlier date, be should only recover simple inter- 
est at Eh. 9 per cent, from the due date of payment, upon the entire sum 
which was due when the bond became due, ie., the principal added to the compound 
interest calculated at Es. 9 per cent. 

The same obligee held another bond executed by the same obligors in June 
1879, for a sum of money payable in June, 1882, with interest at Es. 9 per cent! 
per annum. There was a provision in the boad that if the principal and interest wers 
not paid on the due date, the obligee should be entitled to recover the principal with 
interest at the rate of Ks. 24 per cent, per auhnm from the date of the bond. In 
December, 1884, the obligee brought a suit on the bond against the obligor, claiming 
interest on the principal amouut from its date to the date of the institution of th. 
suit at the rate of Hs. 24 per cent, per .annum. 

Beld that the increased rate of interest might fairly be considered as represent- 
ing the damages sustained by the lender by reason of the borrower’s fuilure to pay 
interest at the specified time, and should therefore be paid down to the due date of 
the bond ; and tbat. as the plaintiff failed to enforce payment for a long time, the ■ 
interest, from the due datS, might fairly revert to the old rate of Ks. 9 per cent! per 
annum, and the amount should be calciilatocl from that date, on that basis, on th. 
Whole amount of principal and interest then due on the bond. 

The suit out of which this appeal arose was one for the prin- 
cipal moneys and interest due on two bonds. The first bond 
which was dated the 3rd February, 1877, was one for Rs. 1 475 
payable on the last day of Jaith, 1289 fasli, corresponding with 
the 1 st June, 1882. The rate of intere.st was Rs. 9 per cent, per 
annum, and the interest was payable on the Puranmashi of everj 
Jaith, and there was a proviso in the bond that if the interest 
were not duly paid, the rate should be increased to Rs. 15 per 
cent, per annum, and compound interest should be payable. The 
second bond, which was dated the 25th June, 1879, was for 
Rs. 725, payable with interest at the rate of Es. 9 per cent, per 
annum on the same date as the principal of the first bond was 
payable. There was a proviso that if the principal and interest, 
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were not paid on the due date, the obligees, should be entitled to 
recover the principal with interest at the rate of Rs. 24 per cent 
per annum from the date of the bond. The plaintiffs claimed 
interest on the principal amount of the first bond from its date to 
the date of the institution of the suit at the rate of Es. 15 per 
cent, per annum, and compound interest for the same period at ’ 
. the same rate. They claimed interest on the principal amount of 
I the second bond from its date to the date of the institution of the ' 
I suit at the rate of Es. 24 per cent, per annum. The suit was ' 
instituted on the 2nd December, 1884. The Court of first instance 
refused, in respect of the first bond, to allow compound interest or' 
the increased rate of interest except from the date of default, that 
is to say, it allowed interest from the date of the bond to the data 
it became due at the original rate, and from the latter date to the 
date of the institution of the suit it allowed interest on the con- 
solidated amount of principal and interest at Es. 15 per cent 
In respect of the second bond, the Court awarded interest from its 
date at Re. 1 per cent., thus increasing the original rate by four 
annas per cent, per mensem. 

The plaintiffs appealed on the ground that they were entitled- 
to recover the whole amount of interest claimed by them. 

Munshi Hanuman Frasad and Lala Juala Prasad, for the 
appellants, 

Mr. C. E. Hill and Pandit Lal^ for (lie respondent 

Pbthbbam, C. J.— This appears to me to be a case in which it 
will be well to consider the proper manner of dealing with bonds 

of this description. The suit was brought to recover the princi- 
pal and interest due on two bonds, and the question was what 
amount was recoverable for interest? By the terms of the first 
bond, the interest was to be at the rate of Rs. 9 per cent, and 
was payable yearly, and there ivas a proviso that if it wa’s not 
paid when due, it should be increased to Es. 15 per cent, and 
should bd calculated as compound, and not as simple interest It 
is clear that when a man lends money, for the use of which iu 
terest is to be paid, and the interest is not paid when it becomes ' 
due, the borrower breaks his contract, and the lender may re 


187 

1885 


Dip Narain 

Uai 

V, 

Dip AH Rai. 

■ m 


188 

1880 


Dip N a rain 
Rai 
v. ?■ 

Djpaw Rai. 


THE INDIAN LAW REPORTS. fVOL. VIIL 

cover damages for such breach, and, at the time of making the 
contract, it is open to the parties to consider and agree the amount 
of damage which in such a case the borrower shall pay for having 
broken his contract^ or may name a penal sum which shall be the ^ 
outside limit of the damage which can be recovered. It is clear that 
an agreement, that if the interest is not paid punctually, the lender 
shall be entitled to add it to the principal, and so recover compound 
interest, will indemnify the lender against loss, because although he 
does not get his money, he leaves it at interest, and therefore sustains 
no loss. Again, it is clear that a lender may indemnify himself 
in another way. He may do so by stipulating that, in the event 
of interest not being paid punctually upon the date it is due, the 
rate of interest shall be increased. Bat it is obvious that if he 
insists on both kinds of damages, that cannot be a fair agreement 
with reference to the loss sustained by him, as the two together 
amount to more than an indemnity against loss, and so must be a 
penalty. 

In this case, the lender stipulates for both kinds of damages. 
He stipulates for compound interest as an indemnity against loss, 
and also for interest to bo paid at an increased rate. These two 
stipulations put together cannot, as 1 have said, bo regarded as a 
fair agreement with reference to the loss sustained by the lender, 
but as a penalty ; and it is therefore the Court’s duty to limit that 
penalty to what is the real amount of damage sustained by the 
plaintiff, who is the lender, in consequence of the defendant’s 
breach of the contract to pay the interest at the due date. The 
rate of interest at which the money was lent was Rs.' 9 per cent, 
per annum, and if the interest be calculated with rests, that is if 
compound interest is allowed, the lender will be completely 
indemnified against loss. The proper course therefore will, I think, 
be to reduce the interest to Rs. 9 per cent per amiurn, reckoned 
at compound interest, with yearly rests, to the due date of the 
bond. From the time when the principal became due under the 
bond, no provision for payment of interest is made, and the plain- 
tiff is to blame for not having enforced his remedy at an earlier 
date ; and, in my opinion, he should only recover simple interest 
at Rs. 9 per cent, from the due date of the bond to tho date of 
payment, upon the entire sum which was due when the bond 
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became due, that is to say, tba principal added to the compound 
interest calculated at Ks. 9 per cent. 

With reference to the second bond, in which the parties agreed 
upon an increased rate of interest on non-payment by the borrower 
at the specified time, and in which they did not agree that interest 
should be calculated at compound interest, it seems to me that 
such increased rate of Interest may fairly be considered as repre- 
senting the damages sustained by the lender by reason of the 
borrower’s failure to pay on the due date, and therefore that Rs. 
2 per cent, per mensem, the increased amount agreed on, should 
be paid down to the date when the bond became due. But as the 
plaintiff failed to compel payment, and allovred it to remain orer- 
due for a long time, I think that the interest may fairly revert to 
the old rate of Rs. 9 per cent, from the due date of the bond, and 
the amount must be calculated from that date on that basis on the 
whole amount of principal and interest then due on the bond. 
Costs will be paid in both cases in all Courts in proportion to 
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success. 

Oldfield, J.— I am of the same opinion. i 


FULL BENCH. 


Sefore Sir W. Comer Peikeram, Kt., Chief Justice, Mr. Justice Straight, Mr. 

Justice Oldfield, Mr. Justice Brodhurat and Mr. Justice Tyrrell. 

MAHADEO «FRASAD (PrAiNMFF) v. MATHDRA and othees (DBF*NDANra).* 
AciX//o/ 1881 {M.-W.P. Rent Act), ss. 7, 95 If)— Ex-proprietary tenant-^ 
Eetermination of rent by Revenue Court— Suitjor arrears of rent as so de(er~ 
mined for period prior to such determination. 

An application was made in the Revenue Court under s. 95 (Q of tlie N.-W 
P. Rent Act (XII of 1881), By tBe purchaser of proprietary rights iu a mahal, for 
determination of the rent payable by his vendors, who had become, under s. 7, his 
ex -proprietary tenants in respect of the land they had previously held as sf/v 
Tbie Revenue Court, by an order dated the 18th February, 1884, fixed the rent at 
a particular sum, payable annually, after malting the deduction of four annas 
in the rupee recjuired by s. 7 of the Rent Act. In May, 1884, the purchaser sued 
the ex -proprietary tenants to recover from them arrears of rent at the sum so 
fixed, for a period of three years prior to the Revenue Court’s order. 


1888 

February 


I' 


♦ Second Appeal No. 154 of 1885, from a decree of W. Barry, Esq., District 
Judge of Banda, dated 12th December, 1S84, reversing a decree of Babu Har- 
nara Chaader Seth, Assistant Qollector-of Karwi, dated the 25th August, 1884, 
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Held by the Full Bench, that the plaintiff' was entitled to recover arrears of ^ 
I'ent for the yenrs in suit at the amount determined by the lievenue Court’s order 
pi ”srr February. 183i, auhjeot to any question of limitation lliat might arise. 

Maihuba. ‘ reference to the Full Bench by Oldfield and Brod- 

hiirst, JJ. Tlie facts of the case and the point of law referred 
aie stated in the order of referencCj which was as follows * 

“The plaiulifF purchased the proprietary rights and interests of 

the defendants, and obtained possession in January, 1881. The 
defendants thereupon became ex-proprietary tenants of the plain- 
tiff in respect of the land they had previously held as sir under 
s. 7 of the Rent Act. In 1883 the plaintiff filed an application in 
the Revenue Court under s. 95 (1), for determination of the rent 
payable by the defendants on the holding. 

“ It appears that the holding h.id been recorded in the 
jamahandis with a rent payable on it of Rs. 1(58-9-3, and the 
plaintiff asked to have the same enhanced at the prevailino- r.ates 
The, Revenue Court fixed the rent payable .annually by the defen- 
dants at Rs. 170-14-11, after making the deduction of four anna# 
in the rupee required by s. 7 of the Rent Act. 

“ The Revenue Court’s order is dated 18tli February, 1S84 

“ The plaintiff has now brought this suit to recovor arrears of 
■ rent, at the Sum so fi.\ed, for the years 1289, 1290, 1291 fasli 
ending the 30th June, 1884, that i.s, for a period prior to tlie 
order of the Revenue Court determiuing the rent. 

“ We may add that there has been no express con tract on the 
. part of the defendants to pay rent, nor have they paid any rent to' 
the plaintiff on the holding, but the defendants became, by opera 
tion of law (s. 7 of the Rent Act), tenants of the plaintiff from the 
time of sale, with a liability to pay him rent at four annas less 
than the prevailing rate payable by tenants-at-will for land of 
similar quality and similar advantages; and the question ‘arises 
/whether they are not in consequence bound to pay rent from the 
date of sale at the amount fixed subsequently by the Revenn^ 
Court ; and if the order of the rtevenue Court oLL ha^reZ 
spective effect, whether they are not, as tenants, under a liabilitv 
to pay some rent which a Revenae Court oau enforce, aud if so 
on what principle should the amount of rent be decreed ? ' 


190 

1888 


YGL. vni.j 


AIiLlHABAO SKBI£S. 


191 


“ We refer to tho Full Bench the question whether the plain- 
tiff is entitled to recover arrears of rent for the years in suit, at ~ * 

the amount determined by the Eevenue Court’s order of the 18th Fsasao ■ 
February, 1 884, and if not, can he recover any, and what amount I 

of rent in the. Revenue Court ?” 5 

: ' ' I 

Pandit AjudMa JSath and Munshi SuM Bam, for the appellant 
(plaintiff). ‘ i 

Mr. W. M. Colmn and Babu Sital Prasad Ctotar/t, for the ' J 
respondents (defendants). j 

> i; 

Pbthebam, C, j. — I am of opinion that in this case the plain- i 

tiff is entitled to recover arrears of rent for the years in suit at 
the amount determined by the order of the Bevenue Gonrt dated 
the 18th February, 1884, subject, of course, to any question that 
may arise under the Limitation Act, which is not before us, and 
upon which X express no opinion. My reasons for this opinion 
are, that the tenancy was created by the plaintiff’s purchase of the 
original landlord’s interest, and the rent, when fixed under the > 

statute which provides the means for determining the rent pay- 
able, becomes the rent which is to be paid during the whole 
tenancy, or the rent of the land held by the tenant during the 
whole of his tenancy ; and as soon as that has been fixed, the 
landlord can put his remedies in force, if the tenant fails to pay the 
debt. I would answer the questions referred in the affirmative* 

Stkaioht, Oldfield, BRODHtxiST and Tyrrell, JJ., con- : 

curred, ' - ^ 

CIVIL BEVISIONAK im ! 

T- ■ -- — February IS. 

Before Mr^ Justice Oldfield and Mr, Justice Tyrrell, ^ ' | 

BANDHAN SINGH (pLiiNtiFP) w. SOtiHU akd otnteRs tDiiVEjmAKTs). » ; 

** Decree ^^^Order rejecting application under Civil Procedure Codecs, 44, JRule a, i 

and returning plaint^ Appeal'^Civil Procedure Oode^ ss. 2, 44:, [ 

No appeal lies under any of tbe provisions of s. 683 of the Civil Procedure 
Code from an order under s. 44, Rule a, rejecting an application for leave to join 
another cause of action with a suit for the recovery of immoveable property. 

* Application No. 6 of 1886, for revision under s, 622 of the Civil Procednre 
Code of an order of H. A. Harrison, District Judge of Meerut, dated the 
2nd October, 1886, affirming an order of Babu Mrutoojoy Mukarji, Subordinate 
Judge of Mwttt, dated the 3rd August, 1885. I 
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In a plaint filed in the Court of a Subordinate Judge, tlie plaintiff claimed 

to recover possession of a house, together with some grain which was stored in it. 
The plaintiff applied to the Subordinate Judge for leave, under s. 44, Eule a of the' 
Civil Procedure Code, to join the claim for grain with the claim for possession of 
the house. The Subordinate Judge refused leave, and returned the plaint, with 
directions that the plaintiff should institute two suits for recovery of the house and 
the grain, respectively, in the Court of the Munsif. 

ffe/d that the Subordinate Judge’s order was substantially an order rejecting 
the plaint, on the ground that the plaintiff had joined a cause of action with a 
snit for recovery of immoveable property ; that, although this might have been a 
misapplication of s. 44, Rule a. of the Code, its effect was to reject the plaint ■ that 
such an order was a decree, with reference to the definition in s. 2, and waj 
appealable as such to the District Judge ; and that therefore a second appeal 
lay in the case to the High Court, and that Court was not competent to interfere 
an reyision under s. 622. 

This was an application to the High Court to exercise its 
powers under s. 622 of the Civil Procedure Code. It appeared 
that a plaint was presented in the Court of the Subordinate Judo-e 
of Meerut, in which the plaintiff claimed possession of certain 
houses, and also certain grain, which it was alleged was in the 

houses. At the same time the plaintiff presented an application 

under s. 44 (a) of the Civil Procedure Code, in whioh l,o asked 
the leave of the Court to join the claim for the grain with th- 
claim for the houses. The plaint was registered. On the 3rd 
August, 1885, the Subordinate Judge rejected the application and 
on the same day made the following order on the plaint — « Th' 
plaint was registered by a mistake of the ofBoe, and should not 
have been registered until the application of plaintiff for permission 

to join two causes of action was disposed of by the Court The a", r 

cation for permission to join the causes of action in the sarntTuit 
has been disallowed to-day. . This plaint is therefore returned t. 
the plaintiff, m order that he may file two separate suits in the 

Court of the Munsif of Ghaziabad.” the 

The plairfW .ppeaW to the WriclJease of Mes™t 
tte order r.tomg iia .pplieotioB. The Dietriot Jodge di.mUsed 
the appeal, holding that the order was not appealable. 

joined , (u) that if permission under s. 44 of the Civil Prooedur^ 
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Code was necessary, the Subordinate Judge had improperly re- 
fused such permission ; and (iii) that the plaint had been erro- 
neously returned for amendment. 

Lala Juala Prasad, for the plaintiff. 

Pandit Sundar Lai, for the defendant. 

Oldfield and Tyrrell, J J. — This is an application under 
s. 622 of the Civil Procedure Code. The petitioner instituted a 
suit by filing a plaint in the Subordinate Judge’s Court, in which 
he claimed to recover possession of a house, together with some 
grain which was stored in it. The plaint was registered. Subse- 
quently to its registration, it appears to have been considered that 
the claim for grain could not be joined in the same suit with the 
claim for possession of the house under the terms of s. 44 (a), by 
which no cause of action shall, unless with the leave of the Court, 
be joined with a suit for the recovery of immoveable property. . 

Accordingly the plaintiff filed an application to the Subordi- 
nate Judge for leave to join the cause of action. The Subordinate 
Judge refused leave, and returned the plaint with directions that 
the petitioner should institute two separate suits for the recovery 
of the house and the grain in the Court of the Mansif of Ghazi- 
abad. 

The plaintiff (petitioner) appealed from the order refusing 
leave under s. 44 (a) to the Judge, and the Judge dismissed it on 
theground that no appeal lay from the order to him. 

The plaintiff has now appealed to this Court to revise the orders 
of the Courts below under s. 622 of the Civil Procedure Code. 

There was no appeal to the Judge from the order of the Sub- 
ordinate J udge under any of the provisions in s. 588 of the Civil 
Procedure Code. He therefore rightly dismissed the appeal, 
which had been instituted as an appeal from an order, and this 
Court cannot interfere in revision with his order. Nor, however 
irregular the Subordinate Judge’s order may be, is this Court 
empowered to interfere with it under s. 622. 

The order of the Subordinate Judge is substantially an oi'der 
rejecting the plaint. It was made on the ground that the plainti ff^ 
hadjoineda cause of action with a suit for recovery of immoveable 
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property. This may be a misapplication of s. 44 (a) but til# 
effect of the order was to reject the plaint, and >ncb an order is a 

decree, with reference to the definition in s. 2 and is appealable 

as a decree to the Judge, and in consequence an appeal lies in the 
case to the High Court, and that Court cannot interfere under s. 

622. 

On these grounds the application is dismissed with costs. 

Appliedtion dismissed. 
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j^fore Sir Tf. Comer PeiJteram, Kt., Chief Justice j and Mr, Justice Straight, 

GANaA SAHAI (PLAiNTiirp) t\ LA OHM AN SINGH and another 
' (DependantsO 

MoHgtige^tfsufructuary mortgage^-^Interest-^Waiver, 

By a deed of usufructuary mortgage dated in 1875 a sum of Ks. 30,000, wifcBi 
interest at Be. 1 per cent, per mensem, was advanced on tlie security of certain 
property, fora period of ten years. The deed contained various provisions fo-r 
securing the payment of interest to the mortgagee, and. among these, a provision 
that he should have possession of the property and take the profits on account of 
interest, the profits being fixed at a certain amount yearly, leaving an agreed balance 
of interest to be paid yearly in cash. There was also a provision that, in the event 
of possession not being given, the mortgagee might treat the principal money as 
immediately due, and recover it at once with interest at the rate of Be. 1-6 per 
cent, per mensem. The mortgagee did not take possession of the mortgaged pro- 
perty, and took no steps to obtain such possession, or to recover the money for nine 
years, during which no interest was paid. In November, 1884, the mortgagee brought 
a suit against the mortgagors to recover the mortgage-money, claiming interest 
from the date of the mortgage-deed to the date af the suit at Re. 1-6 per cent, per 
mensem. 

that the fair inference of fact from the circumstances above described 
was that the mortgagee waived the provisions for securing and recovering the inter- 
eat, and that the transaction must be looked at as simply one of a loan for the 
specified period at the agreed rate, i,e,, lie. 1 per cent, per mensem. 

On the 26th April, 1875, the defendants in this case gave the 
|)laintiff a usufructuary mortgage of certain shares in certain 
villages for a period of ten years. The principal sum secured by 

* Biret Appeal No. 94 of 1885, from a decree of Rai Cheda Lai, Subordihat® 
Judge of Bftxukhabad, dated thj? ISfch Bebruaxy, 1885. 
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the mortgage was Rs. 30,000, and the mortgage-deed contained 
the following provisions : — 

We will place the mortgagee in possession of the mortgaged 
property. The interest, with expenses, is agreed upon to be Re. 1 
per cent, per mensem, and the profits of the mortgaged villages 
are fixed to be Rs. 2,812 per annum, and Rs. 3,600 on account of 
-interest will be due from us to the mortgagee. We will pay 
Rs. 788 in cash every year to the mortgagee. Should the profits 
exceed Rs. 2,812, the mortgagee will take the excess as commis- 
sion for collections. We declare that the mortgagee shall remain 
in possession and receive the profits in lieu of interest after paying 
the Government revenue. Any increase eflFected by the mortgagee 
during the period of mortgage shall be his. After the expiration 
of the period, we will pay back the mortgage- money in a lump 
sum and redeem our property. Should we fail to do so, the mort- 
gagee shall remain in possession, and we will not interfere. 
Should the possession of the mortgagee be interfered with, by 
reason of the order of any Court or the violence of the mortgagors, 
the mortgagee shall be competent to realize the mortgage-money, 
with the interest which may be found due, from our persons, the 
mortgaged property and our other property, w'hether the term 
has expired or not, and the interest for the period the mortgagee 
is out of possession shall be charged at the rate of Re. 1-6 per 
cent, per mensem. We will ght mutation of names effected by the 
end of Knar. Should we fail to get .mutation of names effected, 
or not allow the mortgagee to collect, the mortgagee shall, with- 
out regard to the period, cancel all the conditions of the deed, and 
shall realize all the money with interest at the rate of Re. 1-6 per 
cent, per mensem, to be charged from the date of execution of 
the deed., by instituting a suit. He shall also be competent to 
obtain proprietary possession by bringing a suit.” 

The plaintiff' was not placed in possession of the mortgaged 
property, nor was he paid any interest by the defendants. 

In November, 1884, tho plaintiff brought this suit against .the 
defendants to recover the mortgage-money. He claimed interest 
from the date of the mortgage-deed to the date of suit at Re, 1-6 
per cent, per mensem. 
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With reference to the interest claimed the defendants stated in 
their written statement as follows : — The plaintiff, though repeat- 
edly told by the mortgagors, intentionally did not take possession 
of the mortgaged property, nor did he get mutation of names 
effected under s. 97, Act XIX of 1873. The plaintiff committed 
this omission with the particular object, and under the misapprehen- 
sion, that he might be considered entitled to get interest at 
Ee. 1-6-0 per cent, per mensem. Under these circumstances the 
plaintiff is not entitled to receive Es. 2,812 per annum on account 
of interest and costs, which was stipulated to be recovered from the 
profits of the estate, because no breach of contract took place on 
the defendants’ part.” 

The Court of first instance framed the following issue on the 
question as to the amount of interest to be awarded: Whether 

the interest should be allowed at Re. 1-6-0 per cent, on account 
of the defendants’ failure to deliver possession ; or whether the deli- 
very of possession did not take place on account of the plaintiff’s 
negligence and laches, and therefore it is unfair to charge interest 
at a higher rate, aud whether this rate being penal should be 
amended or not ?” 

Upon this issue the Court held as follows 

The actual rate of interest entered in the document is Re. 1 and 
the agreement for payment of interest at Re. 1-6-0 per cent, under 
special circumstances, is entered in the document in these words : — 

^ If we shall fail to have mutation of names effected or deliver 
possession at’ the time of collection, then the mortgagees shall, by 
rendering null and void all the conditions entered in this document, 
recover the mortgage-money with interest at Re. 1-6-0 from the 
date of the execution of this document, before the expiration of the 
term, by means of a suit.’ This rate of interest, viz,, He. 1-6-0 per 
cent., was to be allowed in case of the defendants’ failure to have 
the mutation of names effected or deliver possession of the mort- 
gaged property, after the mortgage had been made, and the plain- 
tiff’s filing a suit for the recovery of the mortgage-money with 
interest. Then an excessive amount of interest would have been 
allowed for a short period by way of penalty, According to this 
condition, the plaintiff is not justified in not suing for nine years 
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to recover his mortgage-money, after he had not received possession 
of the property, in order to charge interest for the whole period at 
the rate of Ee. 1-6-0 per cent, per mensem instead of Re. 1 per 
cent., which was agreed npon to be paid partly in cash and partly 
from the income of the estate. Under these circumstances it is 
:Qlot necessary to inquire now whether the delivery of possession 
was not made owing to the defendants’ default or the plaintiff’s 
tiegligence. But this conclusion should certainly be deduced from 
the foregoing facts, that the plaintiff, through his own negligence, 
failed to take possession, with the object of realizing interest at a 
higher rate, and therefore, according to the terms of the document 
he is not entitled to get interest at a higher rate than Re. 1 per 
cent.” 

The plaintiff appealed the High Conrt, contending that the 
rate of interest claimed, being the contract rate, and reasonable 
and fair, had been improperly reduced, and that the condition in 
the mortgage-deed relating to the interest claimed had been 
misconstrued. 

Pandit Ajudhia Nath and Pandit Bishamhar Nathy for the 

appellant. 

Mr. T. Conlan and Mr. W. M. Colvin^ for the respondents. 

Petheram, C. J., and Straight, J. — The only question in this 
appeal is, whether the creditor is to recover interest on the bond 
in suit at the rate of Re. 1 or Re. 1-6 per cent, per mensem. The. 
facts of the case are really not disputed, and the question in our 
opinion turns entirely on the construction of the bond itself By 
that, it appears that the plaintiffs and others in the year 1875 lent 
a sum of Es. 30,000, at one per cent, per mensem, on the security 
of a certain property : the bond then contains various provisions 
which were inserted in the deed for securing payment of interest, 
all of which were for the benefit of the creditor. . Inter alia^ it 
was provided that the mortgagee should have possession of the 
security, and should take the profits on account of interest, the 
profits being agreed at a certain figure, leaving an agreed balance 
of interest to be paid yearly in cash. There was also a provision 
that, in the event of possession not being given, the creditor might 
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.treat the money as immediately due, and recover it at once with 
interest at the rate of Re 1-6 per mensem. 

These provisions were, as we have said before, for the benefit 
of the creditor, and he was at liberty to waive them if he pleased. 
What actually happened was, that the creditor did not take posse- 
ssion of the security, and took no steps to obtain such possessior^ 
or to recover the money for nine years, durini^ which period nd 
interest has been paid. In our opinion, the fair inference of fact 
to draw from this state of things is, that the creditor waived the 
provisions for securing and recovering the interest, and that the 
transaction must be looked at as simply one of a loan for the 
specified period at the agreed rate, that is, one per cent, per men- 
sem. That rate has been allowed by the Judge, and for these 
reasons we think that the appeal should, and it is, dismissed with 
costs. 

Appeal dismissed* 

Before Mr, Justice Oldfield and Mr, Justice Tyrrell^ 

KHATALI (DBrENDANT) V. HXJSAIK BAKHSH and another (Phaintiitfs),* 

Lease — Lease for one year — Lease exceeding one year — Act III of 1877 
(Registration Act), ss, 17 (d), 18| (c). 

A katmliyat dated tlie dth May, 1880, and executed T)y tlie lessee of a house 
in favour of the lessors set forth that the house was let to the former at an annual 
rent of Rs, 3^ for a term of one year. It also contained this stipulation I (the 
lessee) do declare that I shall continue to pay the annual rent every year, and that 
if I should fail to pay the rent in any year, the owners of the house shall be at 
liberty to recover the rent through the Court.'' The lease was not registered. In a 
suit by the lessors against the lessee for possession of the house and for Rs. 7-8 
arrears of rent, the defendant' pleaded that, according to the right construction of 
the lease, he was entitled to occupy the house and the lessors were not entitled to 
eject him therefrom, so long as he paid the annual rent of Bs. 3 ; that he had 
duly paid rent at the agreed rate from the 6th May, 1880, to the 6fch May, 1884 ; and 
that, under these circumstances, the plaintiffs were not entitled to either of the 
reliefs claimed. 

that the lease was for one year only, and, thus falling under s. 18 of the 
Registration Act (III of 1877), it was admissible in evidence without registration ; 
that the defendant had been a mere tenant-at-will since the expiry of the year 

* Appeal No. 766 of 1885, from a decree of Rai Cheda Lai. Subordi- 

p Farukhabad, dated the 6th February, 1885, modifying a decree of 

oaou rrag Munsif of Eananj, dated 6fch December, 188 4w 
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1880-81 ; and that the plaintiffs were therefore entitled to possession of the house. 
Sand V. Hall (1) referred to* 

The plaintiffs in this case sued the defendant for possession of 
a house and for Rs. 7-8-0 arrears of rent in respect thereof. The 
defendant was in possession under a kabuliyat executed by him. in 
favour of the plaintiff and dated the 6th May^ 1880. It was set 
forth in this document that the house was let to the defendant at 
an annual rent of Rs. 3, for a term of one year. Then followed 
these words: — (the defendant) do declare that I shall continue 
to pay the annual rent every year, and that if I should fail to pay 
the rent in any year, the owners of the house shall be at liberty to 
recover the rent through the Oourt.^^ 

The defendant, in answer to the suit, pleaded that according to 
the right construction of the lease, he was entitled to occupy the 
house, and the lessors were not entitled to. eject him therefrom so 
long as he paid the annual rent of Rs. 3 ; that he had duly paid 
rent at the agreed rate from the 6th J lay, 1880, to the 6th May, 
1884 ; that the time for payment of ren' . the year 1884-85 had 
not arrived ; and that, under these circumstances, the plaintiffs 
were not entitled to either of the reliefs claimed. 

The Court of first instance (Munsif of Kanauj) construed the 
lease in the following manner :—^VThe lease is for one year, but 
it contains a provision that it shall remain in force so long as the 
lessee or tenant continues to pay the stipulated rent. In other 
words, it is a kabuliyat for one year containing a provision extend- 
ing the term to more than one year.’’ The Court, upon this view 
of the lease, held that it was an instrument of which the registra- 
tion was compulsory under s. 17 [d) of the Registration Act of 
1877, and that, not having been registered, it was inadmissible in 
evidence by reason of the provisions of s. 49. The Court accord- 
ingly dismissed the suit. 

On appeal by -the plaintiffs, the Subordinate Judge disagreed 
with the Munsif upon the construction and effect of the lease, and 
was of opinion that it was not coinpulsorily registrable, and there- 
fore inadmissible in evidence because not registered. The Court, 
after referring to the terms of the instrument, observed ^ It can- 

(1) L. E., 2 Ex, D. 555. 
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not be considered from these words that a provision has been made 
in the lease that, so long as the rent continues to be paid, the 
plaintiffs shall not be at liberty to eject the tenant, or that the lease 
has become for such a longer period than one year that its regis- 
tration is compulsory. It is evident that the lease in question 
in this case is for a term of one year. The case of Apu Budgavda 
V, Narhari Annajee (1) has a bearing upon this case. It is held there- 
in that if, in a document for which the term of one year is specially 
prescribed, any subsequent words are used for the continuance of 
possession, they are considered to appertain to the future consent 
of the parties, and cannot in any way affect the actual fixed term 
or create a fresh right, as based on contract, in favour of any party. 
Hence the registration of the lease in question cannot be considered 
to be compulsory, and it cannot be inferred from the lease that 
there is a mutual contract to the effect that, subject to the condition 
of paying the annual rent, the defendant has a right to hold pos- 
session for ever against the plaintiffs’ consent. The lease was for 
a term of one year, which has expired. The defendant does not 
deny the fact of his being a tenant. Hence I hold that the plain- 
tiffs are entitled to a decree for possession of the house by eject- 
ment of the defendant, the tenant.” 

From this decision the defendant appealed to the High Court. 

Munshi Kashi Prasad^ for the appellant. 

Pandit Nand Lai, for the respondents. 

Oldfield and Tvrrbll, J.J.— The lower appellate Court has 
taken a right view of the lease executed in May of 1880 between 
the parties. 

It was a lease for one year only, and, thus falling under s. 18 
of the Eegistratiou Act, it was admissible in evidence without 
registration. The principle laid down in Band v. Ball (2) by the 
Court of Appeal is applicable, and the case cited by the Court be- 
low is in point. The appellant therefore has been a mere tenant- 
at-will since the expiry of the year 1880-81, and the respondents 
are entitled to the relief accorded to them by the lower appellate 
Court. The appeal is dismissed with costs. 

Appeal dismissed* 

(1) I. L. R., ® Bom. 2X, (2) L, E., 2 Ex. D. 355. 
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* APPELLATE CEIMINAL. 

Before Mr, Justice Siraightt 

QUEEN-EMPRESS v, PARMESHAR DAT. 

Act XLV of 1860 {Penal Cotie), s. 21 — Public servant,. 

Any person, whetlier receiving pay or not, vrlao chooses to <take upon Bimaelf 
4aties anct responsibilities belonging to the position of a public servant, and per- 
forms those duties* and accepts those responsibilities, and is recognised as filling the 
position of a public servant, must be regarded as one,. and it does not lie in his 
mouth to say subsequently that, notwithstanding his performance of public 
duties and the recognition by others of such performance, he is not a “ public ser- 
vant,” vdthin the definition contained in s. 21 of the Penal Code. 

The facts of this case are sufBcientlj stated for the purposes o£ 
this report in the judgment of the Court,. 

Mr. J. Simeon, for the appellant. 

The Pnhlic Prosecutor (Mr. C. S, for the Crown. 

STBATanT, J.— This is an appeal from a decision of the Ses- 
sions Judge of Gorakhpur, Mr. R: J. Leeds, dated the 26th Septem- 
ber, 1885, convicting the appellant of three offences under s. 

42Q of the Penal Code of cheating. These offences relate to three 
aggregate sums of Rs. 455-4-11, Rs. 297-14-3, and Rs. 323-16-^ 
coirstituting a n’^ery considerable amount of money, which was 
improperly paid toother persons inconsequence of misrepresen- 
tations made by the accused. The appellant has also been convict- 
ed under s. 167 of the Penal Code, but no sentence has been pass- 
jed upon him in respect of that section. This latter convictiom y 

involves the question whether the accused was a public servant, 
and subject to the responsibilities attaching to that character. 
appears that his duties were as follows : — He was, and had b^fant’s 
several years, attached to the tahsildar’s office at ^tthe propert;^ 
he was employed at the office without receiy^ and which was 
was .learning the duties performed there b^elfant possesses no 
hope and expectation of eventuaily being t%ces, the respODdeut 

paid like the other persons employed in j^islPsecu^^^ It has 

me that i& is now too late for the coi^ti— twice by myself (1) 

his behalf that he was not a ^^public — 

contained in S. 2*1 of the P^nal^acAjwaa v. HacA/aan, Weekly NoteS| 
that any person, whether receir’ 
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take npon iiimself duties and responsibilities belonging to the (posi- 
tion of a public servant^ and performs those duties, and accepts 
those responsibilities, and is recognized as filling the position of a 
public servant, must be regarded as one, and that is does not lie in 
his mouth to say subsequently that, notwithstanding his perforra- 
ance of public duties and the recognition by others of such 
performance,, he is not a public servant. If such a contention were 
allowed, and the question wdiether a man was a public servant 
were to depend wholly upon the test of his receiving or not receiv- 
ing a salary, very great mischief and difficulty might arise in a 
country like this, where numerous persons are engaged in the per- 
formance of public duties without pay. 1 am therefore of opinion 
that the appellant must be regarded as coming within the definition 
of public servant.” This disposes of the first objection which 
has been taken on the appellant’s behalf. I will now briefly state 
the circumstances under, which the accused has been convicted. 
It appears that the military authorities, for purposes of con- 
venience, made an arrangement with the* Collector of Grorakhpur, 
by which the hitter should ascertain every month, through the 
tiihslidar’s office, what were the current rates in the bazar for 
grain and other articles of food; and in the ordinary course of 
business it was the accused’s duty to prepare an average list of 
such rates in Persian, which he had to take to Mr. Augustin, in 
the Collector’s office, and to read out to him from the Persian list 
the figures of the rates. From this Mr. Augustin made a list in 
English for the Collector, who forwarded it to the commanding 
take officer of the regiment, who, upon the basis of the list so prepared, 
the payment from time to time to the banias supplying the 

Tx of food retpiirad. So that, if by any arrangement with 

JLX, vvy,S 9i 1 ., 

4.1, T> - bazar the“ accused chose to make incorrect 

01 the Registration „ . 

X- m» . amount of the rates of food to Mr. Augustin, 
registration. Tlie princiK ^ 

n X i? A 1. , ^Mr. Augustin: upon sucu statements would 

Court of Appeal IS appliea& n u • i 

, . . . . ^ and this would result m larger sums 

low IS m point. The annpll , ... » 

. entitled to receive. 1 cannot 

at-will smee the expiry of the 

Me en it e to the relief accordec^ been proved that the Persian list of 
our , 0 appeal is dismissed vril^sed was correct, and Mr. Augustin 

;as prepared with referenoe to the 

( 1 ) I. L. K., 8 Bom. 21, (2)1,, 
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IranalatiaQ of the Persian list gwen to him by the acctised A 
comparisoTi of the two documents m^dves it obvious that the 
appellant misrepresented the contents. of the P.'.:rai'an listj because 
in Mr. Augustin's list there was a large exc-?s3 in tiie aliegeti prices. 
The case is overwheimingj and I must dismiss the appeal. 

Convictio7i ctfirmed^ 

FULL BENCH. 

Before Sir Comer Petheram, Chief Justice, Mr, Justice Straight^ Mr. 

Justice Oldjieldt Mr. Justice Brodhurst, and Mr. Justice Tijrrell. 

4’IWAN ALI beg (Applioa.nt) v . BASA MAL and others (opposite 

PAETIEs). ♦ 

Civil Procedure Code, s. 549> — Fmciice’—A^peal-^ Security! for 
costs — Poverty of appellant. 

Held by the Full Bench (TyrrelI/, J., dubkante), without laving down any 
general rule hy which the exercise of the discreticn conferred by s. 549 of the 
Civil Procedure Code should be governed, that the mere fact of the poverty of 
an appellant, standing by itself, and without reference to any general facts of 
the case under appeal, ought not to be considered sufficient alone to warrant his 
being required to furnish security for costs. 

This was an application by the respondent in First Appeal 
No. 13d of 1885 for security for costs which came on for hearing 
before Straight, J., who made the follow'iog order of reference to 
the Full Bench; — 

- ■ ■ m' 

This is an application by the respondent in an appeal to, this 
Court, that the appellant, who was unsuccessful in the donrfc 
below, be ordered to give security for the costs incurred, not only 
in that Court, but in this appeal. The allegation of the respondent 
in his petition, and vouched by affidavits, is that the appellant ik 
a person without means, and indeed I understand the appellant's 
counsel to admit that, so far as he is aware, except the propert;f 
which is the subject-matter of the present suit, and which was 
hypothecated in the bond, sued upon, the appeliant possesses no 
property whatever. Under these circumstances, the respondent 
urges that the appellant be required, to furnish security^ It has 
been ruled on three occasions in this Court —twice by myself (1) 

* Miscellaueous AppUcation in F. A. No. 133 of 1885. 

(1) Dalip Singh v. Azim Ali Khan and Bachman v. Bachman, Weekly Notei| 

1884, pp. 99 and 10 
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and once hj Mr* Justice Mahmood { 1 )— that mere poverty alone is 
not a sufficient ground for requiring security for co.sts from an 
appellant, and I have certainly been under the impression that 
that was the recognised rule in the English Courts, which also has 
been followed by the Bombay High Court in Maneckji Lunji 
Mancherji v. Goolbai (2). Mr. Rill has, however, called my atten- 
tion to two rulings of the Court of Appeal in England, which seem at 
least to modify the old decisions, and to show that poverty or 
insolvency is a good ground for requiring security for costs from 
the appellant As the question is one of practice, and of consider- 
able importance to those engaged in appeals in this Court, I refer 
it to the Full Bench for determination.” 


Mr. C. B. Hilly for the petitioner, referred to Barlook v. 
Ashberry 3) and Farrer v. Lacy, Hartland Co, (4). 

Mr. T. ConZan and Pandit Ajudhia Nathy fov the opposite 
parties. 

Straight, J. — We are unable to lay down any general rule 
by which the exercise of the discretion conferred by s. 549 of the 
Civil Procedure Code should be governed ; but we may go so far 
as to say that the mere fact of the poverty of an appellant, stand- 
ing by itself, and without reference to any of the general, fficts of 
the case under appeal, ought not to be considered sufficient alone 
to warrant his being required to furnish security for costs. 

Petheram, 0. J., and Oldfield and Brodhurst, JJ., con- 
curred. 

Tyrrell, J. — S. 549 of the Code prescribes no conditions which 
absolutely entitle a respondent to an order under the terms of that 
section requiring the appellant to furnish security for the costs of 
the appeal ; and 1 should hesitate to import into the provisions of 
the section any rule either way upon the question whether or not 
the poverty of an appellant by itself justifies an order requirin<y 
him to furnish security for costs. 

(1) Lahhmi Chfind y, Gailo Bai, I. L. (2) I L. R-, 0 Bom. 227. 

B., 7 All. 642. (3) l. e., 19 Oh. D. 84. 

(4) L. H., 2S Ch. D. 482. 
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Before Sir Coiner Petheram» Chief Justice, and Mr. Justice Straight. 

BASA MAL ANB ANOTHER (DEFENDANTS) ». MAHARAJ SINCrH, MlNOE, BY 
HIS NEXT FRIEND, S A RUP SUAE (Plaintief)*. 

Sindu law-— Joint Hindu family — Sale oj ancestral estate in execution of decree 
against father — Effect of sale on son’s rights and interests. 

When a decree has been made against the father and manager of a joint 
Hindu family in reference to a transaction by which he has professed to charge 
or sell the joint ancestral property, and a sale has taken place in execution of 
such decree of the joint ancestral property without any limitation as to the rights 
and interests sold, the rights and interests of all the co-parceners are to be assumed 
to have passed to the purchaser, and they are bound hy the sale, unless and until 
they establish that the debt incurred by the father, and in respect of which the 
decree was obtained against him, was a debt incurred for immoral purposes of the 
kind mentioned by Yajnavalhya, Chapter II, s. 48, and ManUy Chapter VlII, sloka 
169, and one which it would not be their pious duty as sons to discharge. 

If, however, the decree, from the form of the suit, the character of the debt 
recovered by it, and its terms, is to be interpreted as a decree against the father 
alone and personal to himself, and all that is put up and sold thereunder in 
execution is his right and interest in the Joint ancestral estate, then the auction- 
purchaser acquires no more than that right and interest, ie., the right to demand 
partition to the exteht of the father’s share. In this last meiltionedoase, the co-par- 
ceners can successfully resist any attempt on the part of the aucrion-purchaser to 
obtain possession of the whole of the joint ai^pestral estate, or, if he obtains 
possession, may maintain a suit for ejectment to the extent of their shares upon 
the basis of the terms of the decree obtained against the father, and the limited 
nature of the rights passed by the sale thereunder. 

Qirdharee hall v. Kantoo LaUXj}, Beendyal Lall v. Jvgdeefp Namin Singh (2), 
Suraj Bunsi Koer v, Sheo Persad Singh Bksessur Loll Sahoo v. Maharajah 
Luchmessur Singh (4), MuUayan Chetti v, Sangili Vira PandAa Chinnatamhiar 

Mwrdey Nai'ain Sahu ~y. JRooder Perkash Misser X^), .Nanomi Babuasin v, 
Modun Mohun (7% Bam Narain Lai v. Bhawani Prasad (8), Gaura y, Nanah 
Chand i^)» Aypomery. Rama Subha Aiyan (10), Phul Chand y. Man Singh {11)^ 
Chamaili Knar v. Ram Prasad (12), and Rama Nand Singh v. Cohind Singh 
(13), referred to, 

* First Appeal No. 66 of 1884, from a decree of Maulvi Nasir AH Khan, 
Subordinate Judge of Moradabad, dated the 23rd November, 1883. 

(1) 14 B. L. E. 187 ; 22 W. R., 56 ; (6) I. L. R., 10 Calc. 626 ; L. R., II Ind. 

L. R. 1 Ind. Ap. 321. Ap. 26. 

(2) I. L. R. 3 Calc. 198 5 L. R., 4 (7) Decided by the Privy Council on 

IndiAp. 247. the 18th Decetober, 1885. 

(8) 1. L. R. 5 Calc. 148 ; L. R., 6 (8) L L. R , 3 AH. 443. 

^ (9) Weekly Notes, 1883, p. 194, and 

(4) 5 Calc. L. R. 477 ; L. B. 6 Ind. Weet^y Notes, 1884, p. 23. 

Ap. 233. (10) U Moo. I. A. 75. 

(5) I. L. E. 6 Mad, 1 ; L. R. 9 Ind. (11) I. L E., 4 AIL 309. 

Ap. m (12) I. L. R., 2 AH, 267. 

(13) I. «L. R., 5 AIL 384. 
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This was an appeal from a decree of tlie Subordinate Judge of 
Moradabadj dated the 23rd November^ 1883, which came before 
Pethernin, O.J., and Straight J., and was referred by them to the 
Full Bench. The order of reference, in which the facts are fully 
stated, was in the following terms: — 

In this suit the minor plaintiff, by his mother and guardian, 
sued for a declaration of his right to possession of 2| biswas shares 
in two niahals of Kasha Mughalpur, and for the cancelment of a mis- 
cellaneous order of the 2nd of February, 1883, under the following 
circumstances : — -The plaintiff alleges that his father, Chaudhri Sheo- 
raj Singh, upon the death of his grandfather, Chaudhri Bhan Partab 
Singh, inherited certain valuable properties, among which were the 
mahals in suit ; that subsequently his said fatiier, having, by his 
^ immoral and licentious life/ wasted and squandered the income de- 
rivable from the ancestral properties, was, on the 9th of July, 1878, 
obliged to borrow Rs- 3,000 from the defendants, and mortgaged' 
in their favour the shares in Mughalpur already mentioned ; that 
the said defendants, in the year 1879, instituted a suit ou their 
bond against the said Sheoraj Singh ; that the plaintiff, by his 
guardian, prayed the Court in which such suit was pending to. 
make him a party thereto under s 32 of the Code ; that his applica- 
tion was rejected and a decree was given in favour of the defendants 
against Sheoraj Singh on the 20th June, 1879 ; that the shares in 
Mughalpur were first brought to sale in execution of that decree in* 
May, 1880 ; that subsequently to such sale the plaintiff filed an 
application to have it set aside, but it was refused, though 
the sale was ultimately set aside at the instance of the judgment- 
debtor ; that the defendant Basa Mal and one Ganeshi Mal/ repre- 
sentative of Sita Mal, the other decree-holder, having brought the 
mortgaged property to sale a second time, on the 21st November, ■ 
1881, purchased it for Rs. 2,C00 ; that the plaintiff thereupon 
urged objections to possession being given to the said auction-pur- 
chasers and opposed it, and the latter then filed an application to the 
Court under s 335 of the Code, and on the 2nd February, 1883, 
such application was decided in fiivour of the auction-purchasers, , 
Basa Mal and Ganeshi Mal, and they were ordered to be put in 
possession ; that this order gave the plaintiff the cause of action on 
which he now sues; and that Sheoraj Singh, being joint with the 
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plaintiiF, had no power to charge the joint propert}', and 
such charge was void and of no effect as to the whole. The defence 
set up was, in substance, that the properly was not aneestral, 
that the bond was executed for necessary purposes, and that Bheoraj 
Singh, as guardian of and manager for his minor son, the plaintiff, 
was competent to make the charge. 

The Subordinate Judge, finding that the debt to the defendants 
under the bond was incurred for immoral purposes, and that the 
property was ancestral, gave a decree in the plaintiff’s favour for 
half his claim. From that decision the defendants have appealed 
to this Coart, and the plaintiff has filed one objection. The pleas 
before us were, that the debt to the defendants was incurred for 
legitimate purposes ; that the plaintiff failed to establish, as he was 
bound to do, that the amount borrowed from the defendants was 
used for immoral purposes ; that the facts show that the present 
suit is instituted with the connivance and at the instigation of 
Sheoraj Singh. The plaintiff’s objection, on the other hand, is to 
the effect that the Subordinate Judge should have decreed his 
claim in whole and not in part. As the case is one involving 
considerations akin to thos^ that have arisen in another case refer- 
red to the Full Bench, we think this should also go. In making the 
reference we find, as. a fact, that the property was ancestral ; that 
the plaintiff is in possession of it ; that there is evidence to show 
that, though a considerable portion of the bond-money advanced 
on the bond of the 9th July, 1878, to Sheoraj Singh, was required 
for a necessary purpose, namely, the payment of revenue, he had 
got himself into the position of having to take a loan by reason of 
his imprudent and extravagant proceedings, and that the defendants 
purchased with notice of the plaintiff’s claim. Upon these findings 
we refer the appeal to the Full Bench for disposal,’' 

The Full Bench, however, did not dispose of the appeal, but, 
without expressing any opiniou in regard to it, returned it to the 
Divisional Bench for determination. The appeal was then heard 
^y the Divisional Bench. 

Fan d it A A, for the appellants, 

Dala JwaZa Prcwo^?,- for the re^^ 
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Petheram, 0. J., and Straight, J. — The circnmstance of this 
case are set out at leneftli in the order by whioh the appeal was origi- 
nally referred to the Full Bench for decision, and they need not b6 
recapitulated. The matter now has come back to ns for decision, 
for reasons that need n >t 'bft detailed, and, before disposing of it, 
we think it desirable briefly to refer to certain decisions of their 
Lordships of the Privy Council, which were commented upon in 
the course of the arguments, as also some rulings of this Court, 
with a view to ascertain what are the clear and intelligible rules 
to be applied in the determination of these cases of a Hindu son 
seeking to avoid an alienation of joint ancestral property by his 
father. At the outset, and byway of introduction to the consider- 
ation of the subject, the description given by Lord Westbury of 
the characteristics of the joint Hindu family may be usefully quo- 
ted : — According to the true notion of an undivided family in 
Hindu law, no individual member of that family, whilstat remains 
undivided, can predicate of the joint and undivided property that 
he (that particular member) has a certain defiilite share. No indivi- 
dual member of an undivided family could go to the place of receipt 
of rent and claim to take from the collector or receiver of the rents a 
certain definite share. The proceeds of undivided property must be 
brought, according to the theory of an undivided family, to the 
common chest or purse, and then dealt with according to tbe mode 
of enjoyment by the members of an undivided family’’ — Appovier v. 
Rama Sulba Aiyan (1). In this connection it will be convenient 
to refer to the principle laid down in Phul ('hand v. Man Singh 
(2) by Straight and Tyrrell, JJ^ that every son born to the father 
of a joint Hindu family in possession of ancestral property acquires 
a positive, though undefined, share in the joint estate co-ex ten- 
sive with and as large as that af all the other members of the joint 
family, including his father, and that it is competent for each and 
every member of a joint family at any time to demand partition of 
the ancestral property /J It has further been the rule of dedision 
in this Court [see Oldfield, J., in Qhamaili Knar T. Ram Prasad (3), 
and Straight and Brod hurst, JJ. in Rama Nand Si^gh v. Oobind 
Singh (4)j that one member of a joint and undividcid Hindu family 
cannot mortgage or sell bis share of the joint property without the 

(1) 11 Moo. L A. 75 (3) I. L. R., C All 267. 

(2) I. L. B., 4 AH. m (4) L L. R., 5 AIL 384, 
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consent, express or implied, of his co-parceners. These -rulings 
maj be said to state the most important incidents that mark the 
relations of the members of the joint Hindn family inter se ; and 
we now proceed to ascertain how far those relations have been 
touched or modified in reference to transactions between the father 
of the joint family, its natural head and manager, and third parties 
by which the joint ancestral property has been mortgaged or sold. 

The first important decision of the Privy Council on the ques- 
tion of the power of the father of such' a family to deal with the 
joint ancestral estate is to be found in the case of Girdharee Lall v* 
Kantoo Lall (I). This was an action by a son in the lifetime of his 
father and uncle to set aside a sale of ancestral property made by 
them, bn the ground that a sale by one member of an undivided 
property passes no interest in it whatever, and that any other 
member of the family can set it aside and bring the property back 
into the family* The Privy Council dismissed the suit, on the 
ground that ancestral property, which descends to a father under 
the Mitakshara law, is not exempted from liability to pay his 
debts because a son is born to him. It would be a pious duty on 
the part of the son to pay his father’s debts, and it being the 
pious duty of the son to pay his father’s debts, the ancestral 
property in which the son, as the son of his father, acquires an 
interest by birth, is liable to the father’s debts. The next case is 
that of Deendyal Lall Y* Jugdeep Narain Singli (2). That was a suit 
by a son to recover possession of ancestral property which had been 
taken possession of by an auction-purchaser of the rights and pro- 
prietary and mokurrari title and share of Tufani Singh, the judg- 
ment-debtor,” who was the father of the plaintiff. The Privy Coun- 
cil decreed the claim, on the ground that possession of the undivided 
property could not be taken under a sale of one undivided share, but 
gave the defendant a declaration that he was entitled to stand in 
the shoes of Tufani Singh, and to obtain a share of the property 
by bringing a suit for partition. The judgment contains an ex- 
pression of opinion that only the undivided share of the father 
eau be sold in a suit to which he only is made a defendant ; but 
inasmuch as the defendant in that suit had only bought the 

(1) 14 B. tr. B. 187 ; 22 W, R. 00 j (2) I. L. B.* 3 Calc. 198 j h. R., 4 M, 
li, R. 1 Ind. Ap. m Ap. 247. 
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interest of the father, the point was not necessary for the decision 
of the ease. The next case is that of Suraj Bunsi Koer v. Shea 
Persad Singh (1). A family, consisting of a father and his minor 
sons, was in possession of an ancestral estate, atid the father mort* 
gaged the estate to secure a sum of Rs, 13,000 and interest, which 
he had himself borrowed for and spent in immoral purposes. The 
Privy Council held, on the authority of the case of Deeiidyal Lall ( 2 ), 
that the purchases under a decree on the mortgage security after 
the death of the hither were cancelled as against the surviving 
sons, who had a right to have the estate partitioned and to obtain 
possession of the share of the father, and that the mortgage and 
the decree upon it would not aflfect the undivided share of the 
other members of the family because the money was borrowed and 
spent for immoral purposes. In the course of the judgment, they 
affirmed the following propositions as being established by the 
case Cf Kantoo Lall {S) : first, that where joint ancestral property 
has passed out of a joint family, either under a conveyance execu- 
ted by a father in consideration of an antecedent debt, or in order 
to raise money to pay off an antecedent debt, or under a sale in exe- 
cution of a decree for the father’s debt, his sons, by loason of 
their duty to pay their father’s debts, cannot recover that pro-^ 
perty, unless they show that the debts were contracted for immo- 
ral purposes, and that the purchasers had notice that they were 
so contracted 5 and secondly, that the purchasers at an execution 
sale, being strangers to the suit, if they have not had notice that 
the debts were so contracted, are not bound to make inquiry be- 
yond what appears on the face of the proceeding.” 

The case of Bissessur Lall Sahit v. Maharajah Luclimessiir Singh 
( 4 ) has been referred to, but on examination does not appear to have 
any bearing on the questions. In that case, an undivided family 
acquired, in 1847, the property which was in question, and after- 
wards decrees were obtained against various members of the 
family for debts which were undoubtedly debts for which the 
whole family was liable, and for which they might hare been sued, 
and the fiimily property been sold, had proper proceedings been 

^ a, ,5 Calc. 148 ; L. R., 6 (3) 14 B. L, R , 187 ; 22 W. R. 56 ; 

Tnd, Ap. 88. h, R. , 1 Ina. Ap. 321. 

(2) I L.Hi., scale. 198*, L. B., 4 (4) 5. CMc. L. K. 477 ; E/K , 6 

lud. Ap. 247. , Ap, 233. 
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taken. The Privy Council held in that case that the Court might 
look behind the decrees to ascertain whether the defendant was 
sued in his individual character or as the representative of the 
entire family, and that the execution should be in accordance 
with the real facts, and not necessarily against the property of the 
apparent defendant only. The next case in order is that of Mat^ 
tayan Chetti v. Sangili Vira Pandia Ckinnatarnbiar (1). The 
facts of that ease are complicated, and it is not easy to gather 
from the report exactly what they were ; but it is clear that the 
main question was, whether a property (that at the time of the 
mortgage was in the possession of a family which (insisted of a 
father and son) mortgaged by the father alone could be sold after 
the death of the father under a decree obtained against him alone 
upon the mortgage. The Privy Council held that it could,, the 
I’easons given being that the whole zamindari, or at least the 
interest which the defendant, the son, took therein by heritage, 
was liable as assets by descent in the hands of the defendant as 
the heir of his hither for the payment of his father’s debts, and 
the Committee re-affimed the doctrine laid down in Girdharee 
LalVs Case, The next and last decision of the Privy Council on 
the subject is contained in the case of Hurdey Narain Saliu% 
Booder Perhash Misser (2).' In tha:t case an ancestral property 
was in the possession of a family which consisted of a fath^ and 
son. It appeared that the father was indebted to the defendant 
in the suit of Hnrdey Narain, partly on account of X mortgage 
and partly for farther advances, and that Hnrdey Narain brought 
a suit against him in order to recover the debt, and on the 4th 
of March, 1873, obtained a common money-decree against him, 
and that the ancestral property was afterwards attached and sold 
under the decree, and purchased by Hurdey Narain, the judgment- 
creditor. 

Undeiv these circumstances the Priv^ Council say that the 
question- which arises is, what was the right or interest in the an- 
cestral property which Hurdey Narain acquired by his pnrcliase at 
the sale in execution of the decree, and upon the authority of Psen-- 
dyars Case they held that as the decree was against the father alone, 

(1} I. L. E., 6 Mad. 1 j L. E., 9 lad. (2) I. L. B., 10 Calc. G2G ; L. K. 11 
Ap. 128. Irid. Ap 26. 
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and was a money-decree only, such interest was, confined to that 
of the judgment-debtor, the father, only and did not transfer the 
entire property to the purchaser. There is yet one more case 
recently decided by their Lordships, and not yet reported, namely, 
Ifanomi Babuasin y. Modiin Mo/nm (1), on appeal from Galcatta. 
There two sons sued to avoid a sale of the ancestral property held 
in execution of a decree against their father. The Subordinate 
Judge in whose Court the suit was tried found that all that had 
passed at the auction-sale to the purchaser was the right, title, 
and interest of the father, and he therefore gave the plaintiffs a 
decree for the ancestral property minus the father’s share. On 
appeal the Bigh Court reversed the decision of the Subordinate 
Judge, holding that the auction-purchaser bought the whole pro- 
perty, including the interests of the plaintiffs. The latter then 
appealed to tlie Privy Council, and their Lordships, after refeur 
ring to Deendyal LaWs Case^ observed : — If tfie expressions by 
which the estate is conveyed to the purchaser are susceptible of 
application either to the entirety or to the father’s co-parcenaiy 
interest alone, the absence of the sons from the proceeding may be 
one material consideration. But if the fact be that the puxcha- 
eer has bargained and paid for the entirety, he may clearly 
defend his title to it upon any ground which would have justi- 
fied a sale if the sons had been brought in to oppose the execu- 
tion proceedings.'^ In the result their Lordships held that, as the. 
purchaser had succeeded in showing that ho bought the entirety 
of the estate, the suit of the plaintiffs had been rightly held to 
have failed. 

We now come to the oases which have been considered in the 
High Court of these Provinces. That of Ram Narain Lai v. 
Bhawani Prasad (2) was decided by the Pull Bench of this Court 
OH the 24th Januar}’’, 1881, that is to say, after that of 
LM Saliu and before that of Hurdeij Narain Sahu v. Roodev Per^ 
Misser (3), In that case the facts were, that an ancestral 
estate' in the possession of an undivided family which con- 
sisted of a- father and four sons. The father borrowed a sum of 
luoney, and as -^ecurifcy gave a bond by which he hypothecated a 

Si? the mfch'Wtaber, im. (3) I L. R., lO Calc. 626 ; L. 
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portion of the ancestral estate^ describing it as his own. The 
lender afterwards sued the father on the bond and obtained a 
decree against him personally and for the sale of the mortgaged 
property. A sale took place under the decree, and the question 
was what passed to the purchaser. The majority of the Court 
(Stuart, O.J*, Pearson, Spaiikie, and Oldfield, JJ.) held on the 
authoidty of Bissessur Lull Sahis Case^ that it was competent for 
the Court to go behind the decree, and to ascertain whether the 
money was borrowed for family purposes, and, upon its appearing 
that such was the case, to sell the family property under it. 
Straight, J., thought that as the decree was against the father 
alone, his share only could be sold under it. Another case is that 
of Gmira Y. Nanak Chand {1), 'The only question in that case 
was on whom the burden of proof rested, when it was alleged that 
the property had been parted with by the father for unauthorized 
purposes, and the Court held that the burden of proving the 
assertion was on the person who made it ; in other words, that the 
transaction \vould be presumed to be a legal and proper one until 
the contrary appeared. 

It seems to ns that two broad rules are deducible from the fore- 
going authorities, and they are these: —First, that when a decree 
has been made against the father and manager of a joint Hindu 
family in reference to a transaction by which he has professed to 
charge or sell the joint ancestral property, and a sale has taken 
place in execution of such decree of the joint ancestral property 
without any limitation as to the rights and interests sold, the 
rights and interests of all the co-parceners are to be assumed to 
have passed to the purchaser, and they are bound by the sale, 
unless and until they establish that the debt incurred by the father, 
and in respect of which the decree was obtained against him, was 
a debt incurred for immoral purposes of the kind mentioned by 
Yajnavalkt/ a yChdi^ier I, s. 48, and Manti, Chapter Vi 11, sloka 159, 
and one which it would not be their pious duty as sons to discharge. 
Next, that if, however, the decree, from the form of the suit, the 
character of the debt reco veiled by it, and its terms, is to be in- 
terpreted as a decree against the father alone and personal to 
himself, and all that is put up and sold thereunder in execution 
(1) Weekly Notes, I8S3, p. 191, and Weekly Notes, p. 23. 
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is tis riglit and interest in the joint ancestral estate, then the 
auction-purchaser acquires no more tlian that right and in teres tj, 
Le,^ the right to demand partition to the extent of the father's 
share. In this last-mentioned case, the co-parceners can success^ 
fully resist any attempt on the part of the anction-pnrchaser to 
obtain possession of the whole of the joint ancestral estate, or, if 
he obtains possession, may maintain a suit for ejectment to the 
extent of their shares upon the basis of the terms of the decree 
obtained against the father and the limited nature of the rights 
passed by the sale thereunder. 

Applying these rules to this appeal, we are of opinion that it 
must succeed, and that the decree of the Subordinate Judge can- 
not stand. , That the 2| biswas share of Mughalpur was sold at 
the execution-sale under the decree obtained against Sheoraj Singh 
and purchased by the defendants is clear from the terms of the 
decree and of the sale-certificate, and there can be no doubt that 
the entirety of the interest passed to them. The plaintiff has failed 
to show; that the debt for which the bond was executed was an 
immoral one ; indeed, a considerable proportion of the money 
borrowed wms used for the purpose of paying arrears of revenue. 
We decree the appeal and dismiss the cross-objection, and, revers- 
ing the decree of the Subordinate Judge, we dismiss the suit with 
costs in all Courts. 

Appeal allowed^ 

Before Sir Comer Petkeram, Kt , Chief Justice^ and Mr, Justice Straight, 

DH0M SINGH {Djefendant v. GANGA RAM and others (Plaintiffs). ♦ 

Vendor and purchaser -^Failure of consider ation-^Suit for money had and 
received for plaintiff* 8 use — Debt^Limiiaiion. 

Prior to September, 1879, pecumary dealings took place between D and By 
resulting in a debt due by tbe former to the latter of Bs 33,000 for money lent. 
Negotiations were carried on between the parties as to the mode in which the 
debt should be liquidated ; and, on the 1st September, 1879, it was arranged that 
jD should execute a sale-deed conveying to i? certain immoveable property for 
Rs. 55,000, and that B should pay this amount by giving 1) credit to the extent 
of the debt and paying the balance in cash In August, 18S0, D sued B for 
specific performance of the contract, which, he alleged, had been settled and 
executed, for the sale of the property. Is in defence alleged that although certain 

* First Appeal No. 62 of 1885, froni a decree of Maulvi Muhammad Maksud^^ 
Ali Khan, Subordinate Judge of Saharanpur, dated the 26th March, 1885. 
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terms and conditions fls to the sale had been definitely settled for embodiment 
in a formal sale-deed, it was only subject to these terms and conditions that he 
had been prepared to complete the transaction, and that, as they had been omitted 
from the document executed by D on the Isfc September 1879, he had never 
accepted that document. In March, 1884, the High Court, on appeal, dismissed the 
suit, holding that the parties had ne?er been ad idem with reference to the 
contract alleged by Z>, and that the document of the 1st September, 1879, had 
never been finally accepted so as to be binding and enforceable by law. In 
September, 1884, B sued £> for recovery of the sum of Rs. 83,000 with interest. 
He contended that, under the terms of the arrangement made on the 1st Septem- 
ber, 1879, the debt of Hs. 33,000 then owing to him changed its character; that it 
was no longer merely the old balance due by the defeudaiifc, but, having been 
credited in the latter’s books, should he treated as a payment by him (the plain- 
tiff) as a deposit on account of the sale ; that the suit was therefore one for 
money had and received by the defendant to the use of the plaintiff ; and that 
the cause of action did not arise until the contract failed, by reason of the decree 
of the High Court on 14th March, 1884, dismissing the suit for specific perform- 
ance. 

Held that this contention must fail, and the debt must be treated as tbe 
old balance due by the defendant to the plaintiff, inasmuch as by the terms of the 
agreement itself which the plaintiff set up, no deposit was payable, and the price 
was not to be paid till the completion of the contract, and inasmuch as the plain- 
tiff, in demanding payment, after the negotiations had failed, demanded it simply 
as for the balance of the old debt, and not as for the return of a deposit. 

Held, further, that the Ipt September, 1879, upon which the contract set up 
*by the plaiutifif was alleged to have been compfcted, was the latest possible date 
Upon which the debt could be said to have tfecome due, and that, inasmuch as the 
present suit was not brought until the 18th September, 18'84, it was barred by- 
limitation. , ^ 

The facts of this case were as folio vrs : — On the 1st Septem- 
ber, 1879j Dhum Singh, defendant, was indebted to one Baru Mai 
in the sum of Rs. 33,359-3-B for money lent. On the same date 
Ohnm Singh executed a deed of sale whereby he conveyed to 
Mnsammat Basu, the wife of Barn Mai, a village called Taili- 
pnra and certain shares in nine other villages, in consideration of 
the payment of Rs. 55,000. On the same day the deed w^as delivered 
to Barn Mai, and at the time of its delivery he gave Dhum Singh a 
letter in the following tem 

“ Bfiru Mai begs to send Ms complimeuts to Dhum Singh. I have for the 
present kept with me the sale-deed of mauza Tailipura, &e., in all ten villages, 
for Ks. 55,000. It will be registered to-morrow. Rs. 21,640-12-6, due to you oh 
account of this sale-deed, after setting p2 Rs. 33,359-3 be paid as folW^ 

Rs. 10,000 at the time of registration, and Rs, 11,640-12-6 after mutati-in of 
names has been effected,” 
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The sura of Rs. 33,359-3-6 raentioned in this letter as set-off 
against the purchase-money was the amount mentioned above as 
duo to Barn Mai from Dhum Singh for money lent 

On the same day Dhnra Singh credited and debited in his 
account-books to Baru Mai the sum of Rs. 33)359-3-6, the entries 
being in these terms : — 

Credited to Sah BaruMal Rs. 33,359-3-6 . Rs. 33,359- 3«6 were due to 
Sab Baru Mai on account of the balance under the account-books. In the salef- 
deed ^or Ra. 55,000 credit was allowed for the same amount with reference to 
your letter. 


Debited to Sab Baru Mai Rs. 33,359-3 6. Rs. 33,359-3-6 were due to you 
on account of balance under the account-books. The same have been paid off 
and credited to Sah Baru Mai in respect of the sale-deed amounting to Rs^ 55,000 

Dhuin Singh also balanced his account with Baru Mai, and 
debited him with Rs. 21,640-12-6, being the balance of the pur-«- 
chase-money. This entry continued to be made in his account- 
books from •year to year, and was existing at the time of the 
institution of the suit out of which this appeal arose. In the 
account-books of Barn Mai the sum of Rs. 33,359-3-6 continued 
to be debited, with interest, to Dhum Singh, and was so debited 
at that time. 

On the 29th Septembei^ 1879, Baru Mai, having in the mean- 
time refused to accept the sale-deed, sent a letter to Dhum Singh 
in these terms : — 

As you have not yet replied to my several oral messages, t anl obliged 
to give you notice Hereby, that instead of tbe sale-deed of tbe 1st September, 
wbicli yoixr manager, witb intent to cause loss to me, bas executed in my favour^ 
altering tbe wording of tbe rough dr.aft and omitting the conditions necessary to 
the sale, and which is, on account of this defect, Useless and a piece of waste paper, 
you will execute, within four days, a correct and faultless sale-deed in respect of 
Tailipura, &c , the sold villages, on another stamped paper, specifying all the 
conditions agreed upon between us, in accordance with my rough draft, to a letter, 
and after due registration cause mutation of names to be effected in my favour 
respecting the property sold. If you will not do so, I Will, after the expiry of 
the said term, be entitled to recover, according to tbe banking usage, tbe custom 
of tbe country, tbe court practice, and justice, besides Hs. 33, 359-3 6j the balance 
in my favour, on the account-hooks, a further sum of Rs. 1,500 as damages for 
the loss sustained by me on account of your fraudulent proceedings mentioned 
above. This is written to you by way of information. You are at liberty either 
to act as above and deal fairly, or let the term expire and choose to pay Rs. 1,500 
as damages, besides the ahove-mentioned debt, . Please send a reply, as yois 
desire, by return of post. If you will not send a reply within the term, I will 
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assume you Have accepted to pay Rs. 1,500 as damages in addition to the debt 
due to me.’^ 

The dispute between tlie parties was referred to arbitration, 
but no arbitration took place, and on the 3rd August, 1880, Dhum 
Singh sued Barn Mai and his wife Basu for specific perform- 
ance of the contract represented by the sale-deed executed by him. 
The principal relief which he sought in that suit was as follows 

*<Tliat after declaring the sale transaction and sale-deed in respect of the 
aforesaid villages to have been established and completed, the defendant be 
ordered to have the said deed registered within a reasonable date from the date of 
the order, and after deduction of Rs. 33,359-3-6, the amount of debt due to him 
(defendant), to pay Es. 10,000 at the time of registration, and Rs. 11,640-12-6 at 
the time of mutation of names, to the plaintiiK, and in case defendant No. 1 fails 
to comply with the aforesaid order for having the registration and mutation of 
names effected within the term granted by the Court, he may be ordered to pay 
Rs. 21,640-12-6 in a lump sum to the plaintiff.” 

The case of Dhum Singh was thafc the sale-deed executed bv 
him on the Isl September, 1879, had been accepted by Barn Mai 
on that day. 

The defence of Barn Mai was that it had been agreed between 
the parties that the sale-deed should be drawn in the terms of a 
draft prepared by his karinda ; that he had not accepted the sale^ 
deed executed by Dhum Singh on the 1st September, 1879, bat 
had received it in order that he might compare it with the 
* rough draft, and satisfy himself that the deed corresponded with 
the draft before he accepted the deed ; that as the deed did 
not correspond with the draft, he had refused to accept it ; and 
that under the circumstances he was not bound to accept it. 

The Subordinate Judge of Saharahpur (Mauivi Muhammad 
Maksud All Khan), by whom the suit was tried, on the 24th 
February, 1881, holding that the sale-deed executed by Dhum 
Singh on the 1st September, 1879, represented the contract of 
sale, gave him a decree as claimed. 

Barn Mai appealed to the High Court, which, on the 14th 
March, 1884, reversed the decree of the lower Court and dis- 
missed the suit. The judgment of the High Court (Straight and 
Tyrrell, JJ.) was in these terms 

“ This is an appeal from a decision of the Subordinate Judge 
of Sahkanpur, passed on the 24th of February, 1881, decreeing 
■■ ■# 33 
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the plaiatifF-respondent’s suit for apeoifio performance of an alleged 
contract of tbe 1st Septembei*, 1879^ relating to the sale to, and 
purchase by, the defendant^appellaut Bara Mai of certain shares 
of villages in the SahSranpiir district. The plaintiff Dhiim Singh 
and the defendant Baru Mai are Mahajans (SaraogiB) carrying 
on their bnsiness at Saharanpur, and. Musammat Basu, the 2n(I 
defendant, is the wife of defendant No. 1. Ehiiin Singh and Barn 
Jdal are related by marriage, and down to the time of the transac- 
tion, out of which the present litigation has arisen, would seem to 
have been on friendly terms. It appears that prior to the month 
of August, 1879, ‘there had been considerable pecuniary dealings 
between the plaintifif and Barn Mai, whom we shall for the future 
call ihe defendant, which at that date had resulted in an indebted- 
ness from the former to the latter, in round numbers, of some 
Es. 33,000. According to the defendant’s own account, his son, A jit 
Singh, objected to so largo a debt remaining outstanding, and, 
in C6nse<iuence of this, negotiations were commenced with a view 
toeffecting some sei,tlemenfc, upon the basis that, among other 
incidents of the arrangement to be - come to, the plaintiff should 
transfer his proprietai'y interests in certain villages to the defend-- 
ant’s wife. We are not for the moment concerned to inquire into 
the details of what passed in the course of these preliminaries ; it is 
enough for immediate purposes to say that on the 1st of Septem- 
ber, 1879, a deed was executed by the plaintiff, purporting, in* 
lieu of a debt due from* him of Rs. 33,359-3-6, which was to be 
written off as satisfied, and for a cash payment of Rs. 21,640-12-6^ 
to convey all his rights in ten mau25as therein specified to Musami- 
mat Basu, wife of Barn" Mah This is the instrument tSpecifie 
performance whereof is sought by the suit now before us in 
appeal, which was instituted on the 3rd of August, 1880. The 
main ple% S®t up by the defendant in the Court below was to the 
effect that, in the course of the negotiations above adverted, 
certaimterms .. and conditions, Tvhich for the moment need not be 
more partlenlarly mentioned, had been arranged between the 
parties for embodiment in a formal sale-deed ; that it was only 
iipon these terms and conditions that the defendant was pre-f 
pared to complete the transaction,; that those terms and conditions 
isere intentionally and fraudulently omitted from the document 
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executed by the ' defendant on the 1st September^ 18?9 ; aud that 
the defendant never fioallj accepted that document as then drawn 
up so as to make it a valid and binding contract and enforceable 
in law* There were other pleas relating to certain arbitration 
proceedings, which were commenced under agreement between 
the parties, and to a demand made by the plaintiff for damages> 
with which we need not concern ourselves. 

The Subordinate Judge decreed the plaiQtiff“^s claim for specific 
performance, but dismissed it as to the damages ; and the defendants 
appeal. 

. ^^Fonr contentions were urged before us on their behalf. First, 
that looking to the prayer of the plaint and the fact that the sale- 
deed of the 1st of September, 1879, .was made in the favour of the 
defendant Musammat Basu, no decree could legally be passed 
against the defendant Baru Mai specifically to perform the same ; 
second, that the parties having referred their differences to arbi* 
tration by an agreement of the 15th December, 1879, the suit was 
barred by the latter part of the proviso to s. 21 of the Specific 
Relief Act ; third, that there never was any completed and final 
contract between the parties binding on the defendant, of which 
specific performance could properly be granted; fourth, that even 
if there was a valid contract, it was so vague and indefinite in its- 
terms as not to warrant the Court below in exercising the discre- 
tionary powers conferred by Act! of 187 7. 

In the view we take of the case, it will be more convenient at 
once to discuss and deal with the third of the above grounds 
taken by the appellants, as ii virtually comprehends and directly 
affects all the material questions in difference between the parties. 
It goes without saying that, if there was no absolute and unqualified 
acceptance of the terms of the contract of September, 1879, by the 
defendant, there was no contract which can be specifically enforced^ 
Was there then such an aceeptance in fact ? Before entering, how- 
fver, upon an examination of the evidenoe, we feel ourselves 
^nairamed to remark, as we did at the hearing, that it is matter for 
jr^ret to find that a dispute between two native gentlemen of position 
and related to one another, which might easily have been amicably 
arranged, shQuld have deTelpped into such an embittered controversy. 
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It is to our minds most unfortunate that our consideration of what 
otherwise would have been a simple question of fact is complica- 
ted and embarrassed by recriminatory charges of bad faith, deceit, 
misrepresentation and fraud, and we cannot but regret that the 
efforts we felt ourselves justified in making to induce them to aban- 
don their several imputations, and to compromise the dispute, 
should have proved unsuccessfuL With this much by way of paren- 
thesis we now revert to a consideration of the question of whether 
the defendant gave such an unqualified and absolute acceptance to 
the terms of the instrument of the 1st of September, 1879, as to con- 
stitute it a contract enforceable against him. After going very care- 
fully into the whole of the evidence, on the one side and the other, 
and with the strongest indisposition to differ with so experienced 
and intelligent a judicial officer as the Subordinate Judge upon 
matters of fact, we find ourselves unable to agree in the conclusions 
he has arrived at upon this part of the case. The story told by the 
plaintiff and his witnesses as to what occurred on the 1st of Septem- 
ber prior to, at the time of, and after, the execution of the sale- deed 
seems to up to present many improbabilities. For example, it is 
scarcely credible that a wealthy gentleman in the position of the 
defendant, with karindas and .agents to attend to such matters for 
him, would have subjected himself to the trouble and labour of read- 
ing out the draft word by word” to the copyist of the sale-deed, 
and again when the copy had been completed of comparing it with 
the original draft. The plaintiff would have us believe that the 
sale-h*ansaction was of the most ordinary and simple description. 
What necessity then was there for the plaintiff to adopt such very 
unusual and exceptional precautions and, as far as we can see, it is 
not pretended that down to the time of the defendant’s go-ing to the 
house of the plaintiff, on the 1st of September, there had been any 
serious hitch or difficulty over the arrangement of the preliminaries, 
and we may we think fairly assume that, when he went there, it 
was with the full intention of completing the transaction. We can- 
not believe that his presence on the occasion in question was a 
cunning pretence and deceit on his part, resorted to for the purpose 
of getting out of his moral obligations towards the plaintiff’s pur- 
eliase on the conditions already settled; It comes to this, therefore, 
that the defendant was then ready and willing to close with the 
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plaintiff. But did he do so? The answer must we think be nnhe*« 
sitatinglj in the negatiFe. It is admitted that the defendant was 
allowed to take the sale-deed away with him ; in fact, it has been 
prodnced in the suit from his custody. That there was something 
exceptional in this mode of proceeding is clearly indicated by the 
fact that the letter to be found on page 1 of the respondent’s book 
was required by the plaintiff and given by the defendant. Under 
ordinary circumstances, the instrument would have remained with 
the vendor at any rate until the transaction had been perfected to 
the extent of registration, and the receipt of the B.s. 10,000 in 
cash to be paid thereon. What cause then was there for so unu- 
sual a course to be pursued as that which we find to have been, 
adopted in the present case ? For while, on the one hand, no reason 
of any sort is assigned by the plaintiff for this departure from or- 
dinary practice, on the other, the defendant says that, before accord- 
ing his final assent to the sale-deed, he wished to have it compared 
with the draft in the hands of his karinda Partab Singh and took it 
away with him for that purpose. We confess that this appears to us 
to be a rational and natural explanation. For it must be remembered 
that, at that time, the plaintiff and defendant were upon perfectly 
amicable terms,^ and while, as a matter of business, the latter might, 
without offence, have wished, for his own protection, that his agent 
shouldexamine the document by the rough draft, his saying so would 
have been a breach of manners, of which one native gentleman 
would hardly have been likely to be guilty towards another. If, as 
the plaintiff asks ns to believe, the contract had been finally and 
iiTevocably concluded by the defendant, it is difficult to under- 
stand why the former should have allowed the document embody- 
ing it to go out of his possession, still more why the latter should 
have wanted it at such a late hour of the night, when it was nuder- 
stood that the parties were to meet at the registration office on 
the following day. It does not seem to be suggested that the 
defendant then had it in his mind to wriggle out of the transaction ; 
on the contrary, as we understand the plaintiff’s allegation, it was 
not tilLaffcer this that the defendant’s sons brought pressure to 
hear upon their father to repudiate the contract- If the defendant 
had given the absolute and unqualified assent which is now alleged, 
we should not, haye found him. 
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oaf laying ofFthd instrument with Iiim and giving by way pf acknow- 
ledgment sncli a letter as that of the 1st September* It was press- 
ed upon ns by the connsel for the plaintiff^ that it was in the high- 
est degree improbable that the defendant would have allowed a 
Es. 500 stamp to be wasted^ and that he must have aSsared 
himself as to the terms of the contract before it was cominitted to 
stamp paper. It is enough to say^ in answer to this, that the 
plaintiff himself states that he had agreed to find the stamp, and 
there was therefore no reason for the defendant to concern himself 
on that score. With regard to the evidence of the defendant and 
Bahai Singh as to the conduct of the scribe Shaikh Bakhsha, we can- 
not adopt the Subordinate Judge’s view that it has been invented for 
the purposes of this case ; nor do we think that the statements of 
Eishen Lal, Khushi Kmny and Karta Kishen, which go tocorrobo^ 
rate their account of the matter, should be summarily discredited 
simply because thesei persons are intimate friends of the defendant 
ahd his sons. Shaikh Bakhsha is unfortunately dead, and we have no 
materials to hand which wmald justify us in forming any presump- 
tions as to whether, if he had been called, he would or would not 
have cwroborated the plaintifi’s story. Bo again we have not be- 
fore us the draft from which the sale-deed is said to have been faired 
out, and its absence is accounted for by an assertion on the part of 
the plaintiff and his witnesses that it was destroyed on the 1st of 
September at the instance of the defendant. We find it hard to 
believe *this statement, which credits the plaintiff with a want of the 
most ordinary prudence and caution, not to be expected from a 
man of business. JSior is it intelligible why the defendant, who, 
according to the plaintiff, was then perfectly satisfied with the con- 
tract, should have concerned himself about the draft. We confess 
that we view this part of the evidence for the plaintiflc as gravely 
suspicious, and the impression it leaves upon our minds is unfa- 
vourable. If then the draft, which was admittedly supplied by 
the defendant to the plaintiff, was not destroyed, which we 
seriously doubt, what has become of it, and why is it not produced ? 
The answer is"so obvious that we need not pursue the matter 
further. 

So far we have been dealing with the cireumsiances more 
Sirectly relating to what liranspired on the 1st of September, and, 
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regarding fcliem as a wtolcj we think that all the probabilities point 
in favour of the version which is given by the defendant and bis 
witnesses. We now pass to the consideration of the conduct of the 
parties subsequently to that date. It is said by the plaintiflp that 
the motive of the defendant’s repudiation of the contract was that 
his sons objected to the sale-deed being in their mother’s nape, 
and in consequence brought pressure to bear upon their father. 
jSxcept a very vague statement on the part of the tahsildar Narain 
Singh, which of itself is insufficient to justify any such inference, we 
have no material to warrant our conclading that such was the 
ease. ■ ' . . 

: ; The hegociation had been going on during the month of Au- 
gust, and both of the defendant’s sons were apparently familiar 
with the mode in which it was proposed the sale transaction should 
be carried out. If their influence with the defendant was as great 
•as is suggested, they could as readily have brought it to Bear before 
the 1st of September as afterwards, and if, as seems to be hinted, the 
defendant thought he had made such a good bargain, it is scarcely 
probable that he would at the last moment have thrown it up at 
the instance of his sons. While on the one hand the plaintiff’s 
allegations in this Tespect appear to ns to have no substantial foun- 
dation^ in reason or fact, the defendant’s explanation on the other 
seems perfectly rational and probable. Before attending at the 
registration of the sale-deed, and paying over hard cash to the 
■amount of Rs. 10,000, he wished to assure himself that the terms 
of the document were in harmony with the rough draft that had 
been retained by his karinda, Partab Singh. What could be more 
^natural ? It was not likely be should say to the plaintiff in terms ; 
f Four scribe Bakhsha is well known to be a cunning person, 
and I should like to make sure that he has not played me any 
tricks,” for to have done so would, according to our knowledge 
of native habits, have been a grave breach of politeness. But 
he might well have wished, as he says he did, to taka away the 
sale-deed with him for the purposa of ascertaining whether all 
the conditions agreed upon had been entered. The Subordinate 
Judge, in reference to this part of the defendant’s case, rejects 
Ihe rough draft-deed ptodubed by Partab Singh as fabricated and 
Ictitiousi End thus vii^tually convicts the witnesses Partab Biugh 
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and KhusH Ram of deliberate perjury and the defendant of 
abetting the fabrication of false evidence. ' We cannot agree in 
his conclusions, nor do wo regard the reason given for them as 
sufficient. In his letter to the plaintiff of the 27th of KSeptember, 
1879, the defendant speaks of Uhe wordings of the rough draft 
having been altered.’ If we understand the Subordinate Judge 
aright— at any rate the learned counsel for the plaintiff was very 
explicit on the point — the suggestion is that the draft now pro- 
duced was manufactured long after the arbitration proceedings 
had proved infructuous. But how is this consistent with the 
passage in the letter noticed immediately above, unless, which we 
cannot believe, the defendant, having already caused one false 
'draft to be concocted, was at the risk and pains to get a second 
forged for the purposes of his defence to the present suit. It is 
not out of place to remark here that the wholesale perjury and 
forgery of papers with which the Subordinate Judge credits the 
defendant is somewhat irreconcilable with his description of that 
gentleman as ^ a respectable and extensive land-holder’ of the 
Saharanpur district. . We do not concur in the Subordinate 
Judge’s view either that the draft produced is fictitious, or that 
the statements now made by the defendant about the omissions 
from the sale-deed, as to the reasons which led him not to conclude 
the contract, have been concocted since the arbitration was with- 
drawn. Upon the face of the sale-deed it is to be observed that 
though the ^area ’ rakba^)^ which would ordinarily be understood 
to mean area in actual bigbas, ^ and revenue’ are mentioned as 
‘set forth below,’ no detail of the kind is to be found at the foot 
of the instrument, and no explanation worth a moment’s serious 
attention is offered upon this point by the plaintiff or his witnesses. 
The notion that because the defendant, having land contiguous to 
that of the plaintiff, could satisfy himself upon the question ^of 
area, there was no particular necessity for his requiring it to be 
entered in the sale-deed, seems to us an absurd one. For he 
might have a very good general idea as to the extent of the pro- 
perty aiid its value, and nevertheless wish for particulars to be 
specified in black and white, so as to bind his vendor. There is 
nothing in the conditions set forth in the rough draft which it 
was unreasonable for the defendant to require before completing; 
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the purchase, or, and this to onr minds is very important, that 
the plaintiff, if he was disposed to deal fairly, could have objected 
to give, Far from agreeing with the Subordinate Judge that the 
3 parehas and the rough draft are fictitious and fabricated 
documents, we, on the contrary, think there is every ground for 
believing them genuine, while his criticisms on the defendant's 
letters of the 29th of September and the 15th and 23rd of 
October strike us as strained and ill-founded. True, these letters 
are written in view of the possibility of legal proceedings, biit 
they are couched in language w^hicb, iu our judgment, indicates a 
genuine desire and readiness on the part of the defendant to 
bring the matters in difference with the plaintiff to an amicable 
settlement. Eegarding the letter purporting to be signed by the 
defendant, and dated the 3rd of September, we entertain very 
serious suspicions. It does not fit in with the other facts in the 
case, and what makes ns most doubtful about it is that not a 
word of reference is made to its receipt or to the matters with 
which it is concerned in the plaintiff’s letter to the defendant qf 
the 3rd October. There is only one further point upon which we 
feel called upon to touch, and that is the plaintiff’s startling 
allegation that the defendant^ -en the morning o Septem- 

ber, got the signatures .of Sant Lai and Kundan Lai affixed to the 
sale-deed. Why he did so, or what particular virtue was to attach 
to the addition of these two names, we are not told, nor is bis 
conduct, as described by the plaintiff, explicable on any intelligi- 
ble grounds. Looking at the evidence as a whole, and giving it 
our best and most anxious consideration, have come to the 
conclusion that the balance of proof is in favour of the defendant, 
and that the plaintiff has not made out to our satisfaction tbai 
^ the sale-deed ever became a contract binding on the defendant 
and enforceable against him in law. In this view of the matter the 
3rd ground of appeal taken for the defendant succeeds, and it 
, follows as a necessary consequence that the plaintiff’s suit'must 
fail. It therefore becomes unnecessary to considef the Uther 
questions raised, and it only remains for us to decree the appeal 
with costs, and to order that the debree of the Subordinate Judge, 
be reversed, and that the plaintiff’s suit do stand dismissed 
costs in the lower Court.’ ^ 
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. On the 18tla September^ 1884^ Baru Mai and Basil Knar insti- 
tuted the suit out of which this appeal arose against Dhum Singh. 
The plaintiffs stated in their plaint as follows 

1. That on the 1st September, 1879., Lala Dhiim Singh, defendant, executed 
ft sale-deed in respect of his interest in ten villages, Tailipura, Sec., in favour of 
Musammat Basu Kuar, plaintiff No. 1, and wife of Bani Mai, with the permission 
and under the management of the said Barn Mai, plaintiff No. 2, and out of Rs. 

65, 000, being the amount of the sale-consideration entered in the sale-deed, the 
defendant gave credit for Rs. 33,359-3-6, being the amount of the debt due by the 
defendant to Baru Mai, plaintiff, on account-books, and thus settled the account of 
the debt, and gave credit for it as part of the sale-consideration. 

2. That on the defendant having taken several steps contrary to the engage- 
ment in the preparation and execution of the sale-deed, a dispute arose between the 
plaintiffs and the defendant, whereupon the defendant unjustly brought a claim 
against the plaintiffs for completion and. enforcement of the contract of sale, which 
(claim) was decreed by the Subordinate Judge of this district on the 2lth February, 
1831, against these plaintiffs. At last, on an appeal l}y the plaintiffs, that claim waa 
ahsolutely dismissed by the High Court, who held the contract to be invalid on the 
14th March, 1884. 

Si., . That no and annulment of the contract of 
Kale, the said defendaut objects and refuses to refund the amount of Rs. 33,859-3«6 
for which he had given ’’’a set-off in the sale -consideration, although, seeing that 
the plaintiffs did not obtain the. property’’ sold according to the engagement, and that, 
in consequence of the defendant’s own illegal acts, the contract of sale was declared 
to be no longer enforceable as mentioned above, the amount for which the defend^ 
ant had given credit to the plaintiffs on account of the sale-considez'atxon ought to 
be refunded both in law and justice. ' 

<‘4. That accordingly the amount in question was repeatedly demanded from 
the defendant, who at first made e:Jtcuses from day to day, but ultimately refused to 
pay it. ; * 

5. That in consequence of this series of illegal acts of the defendant, the 
plaintiffs suffered a loss to the extent of Rs. 20,015-8-0, which would ha%'e been 
acquired by them by way of usual interest on the sum Of Rs. 33,869-3-6. 

*' 6- That the cause of action accrued on the *1 4th March, 1884, the dat# 
the contract of sale was declared invflHcl, and on the 3rd August, 1884, 
the of the defendant’s refusal, 

. » The plaml^ffs seek the follownog relM^^ 

. “(a). That a-decree for recovery of Rs. 33,369:3-6, principal amount, and 

Rs. 20,015-8-0, being the amdupt of damages on account of interest, in all Rg» 
63,374-11-6, as well as future mter6R||, may be passed in favour of the plaiutiffa 
against the defendant, by enforcement th^ lien whiph a purchaser legally has on 
the subject of the sale in the event Of Unnnlnl^t of that sale.’; 
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Baru Mai Iiaving died after the institution of the suit^ his sons 
were made plaintiSa in liis stead. The defendant stated in his 
written statement of defence as follows 

1. That in the former suit between the parties to this suit it has been 
held by the High Court that no contract regarding the sale of the zamindari 
interest of the defendant in mauzas Tailipura, &c., io favour of the plaintiffs, 
had been entered into between the defendant and Musammat Basu Kuar or Barn 
.Mai, deceased, father of the other plaintiffs. 

2. That neither Baru Mai, deceased, nor the plaintiffs paid any amount to 
the defendant, in any way, on account of the consideration of the sale alleged by 
the plaintiffs respecting the property in question. 

"8. That the amount of Bs. 33, 350-3“6, alluded to in the 3rd para, of ths 
plaintiff's petition of plaint, was found due from the defendant to Baru Mai, 
deceased, on account of debt ; and in reference to the said amount of debt, Baru 
Mill, deceased, never did an act which might have the effect of taking away from 
it the properties of a debt, or in consequence of which the said amount might be 
deemed to have been paid out of, or credit given for it in favour of the defendant 
on, the consideration of the sale alleged by the plaintiffs in respect of the above- 
mentioned property. 

‘"4. That notwithstanding any proceedings that may have been taken re- 
garding the sale of the property, as alleged by the plaiatiffi^, Baru Mai and others, 
plaintiffs, continued to deny, from the very beginning, the existence of a contract 
between the two parties respecting the sale of the property alleged by the plain- 
tiffs, and they all along admitted the aforesaid amount of Ks. 83,359*3-6 aa a 
debt due by the defendant. 

5. That the plaintiffs’ claim in respect of the said amount of Bs. 33,359*3-6 
is barred by limitation, and that on the dates mentioned iifthe petition of plaint 
on which the cause of action is alleged to have acdbaed, nothing has happened 
such as might furnish the plaintiffs, or any €ft them, with a cause of action fbi 
recovery of the said amount. 

6. That the rest of the amount claimed by the plaintiffs, or any portion 
of it, has never been due to t]ie plaintiffs, or any of them, from this defendant ; 
and apart from the fac^fhat the amount in question may be regarded as 
interest accruing on .the aforesaid sum of Rs. 33,359-3-6, or in any other light, 
that part of the claim is also now barred by limitation, if it be even assumed 
that the defendant was ever liable to« pay * that amount, which is moreover 
unreasonable. 

7. That Barn Mai or the plaintiffs never purchased the property in. ques- 
tion ai' held by the High Court, nor are they entitled to any sort of lien on the 
property in question, on account of any portion of the amount claimed in this 
suit.” ^ 

The Court of first instance (Subordinate Judge of Sabdran- 
pur), treating the suit as one for the recovery of a debt of 


1586 


Dhcm SrrsQH 
Gakga'Ham. 


m 
. 118 . 6 ., 

Dhxjm Sinoh 

: ■*" , " V, ' 

Ganqa Kam. 


THB INDIAN LAW. reports. ' [VOL. VIII. 

Es. 33535 9-3-6, held that the suit was within time. It observed 
as follows • 

“ This is a case in wliicli tke two parties rely upon the very statements and 
evidence referred to in the former suit, contrary to the former contention ; that 
is, the plaintiffs refer the Court to defendant's statements and evidence, and say 
that he struck off Bs. 33,359‘-3-6 from the head of balance of debt and admitted 
the same to foe part of the sale-consideration of the immoveafole property, and 
made entries in his acoount-books accordingly, and that, therefore, it no longer 
remained a simple debt. The defendant, on the other hand, relies on the fact 
that the plaintiffs all along’ contended in the former suit that the sale was not an 
absolute one, and that the contract of sale was void j that accordingly they hither- 
to retained the aforesaid item in their account-books as one of debt, and tha-fc^ 
therefore, with regard to the expiry of the term of limitation, they cannot now 
recover the amount in question. I am of opinion that the amount claimed is of the 
nature of a debt on account-books. The sale-deed which was executed was, in 
consequence of the fact that it was not executed in accordance with the contract 
admitted by the two parties, declared to be defective, and the plaintiff’s right of 
revoking the contract was admitted by the High Court, and the defendant’s claim 
to have the sale completed and the sale-deed completely executed was dismissed. 
Henc® the disputed amount of debt reverted to its original condition. The plain- 
tiffs arc not right in stating that, according to ss. 64 and 65 of the Contract Act, 
this part , of the consideration of the sale-deed was recoverable by the plaintiffs. 
As tO’ the plea of limitation, it may be observed that it is wrong. The defendant, 
on the 3rd August, TvSSO, instituted a suit for having this amount of debt set off 
against the GOnsideratlon of the sale-deed; on the 14th March, 1S84, that claim was 
disims.sed by the High Court on appeal. The plaintiffs w^’ere, under s. 12 of the Code 
of Civil Procedure, not competent to seek determination of this debt by means' 
of a separate suit during the pendency, of the above-mentioned suit, nor could the 
Court determine it separately. Therefore, for the period in which the plain tiffs- 
were taking proper steps against the setting-off ..of the amount in question, an, 
allowance should be made to the plaintiffs in computing the term of the suit, and 
the benefit of exclusion (of time) provided in s. 15, Act XV of 1877, should, 
by reason of bar under s 12, Civil Procedure Code, be given to. the plaintiffs.” 

As to tile lien claimedythe Ooux’fc held that the amonn t claimed be-^’ 
ing of tbs nature of a debt, the plaintiffs bad no lien on the property' 
specified in the sale-deed ; and as to interest it held that the plain... 
tiffs sliould be allowed interest at the rate of 7 annas and 9 pies pep 
cent, per mensem. It accordingly gave the plaintiffs a decree for' 
Us. 33j359-3.(>j with' interest at'the rats ahoVe ihentioued,' and 
dismissed the rest of the claim. * 

The defendant appealed- to the High Court, 

Mr. C. li. IJill and Pandit Sundar Lml, for the appellant. 
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Mr. T,.Conl(m^ Mr. G. T. Spankie^ and Pandit Bhhamhar 
Maih^ for the respondents. 

Mr. Hill contended that the lower Court had erroneously 
applied the provisions of s. 15 of the Limitation Act, and the suit, 
being one for a debt, was barred by limitation. 

Mr. Conlan . — The suit is not one to recover a debt, but one for 
money had and received by the defendant for the plaintiiS’s use, 
and is governed by art. 62 of the Limitation Act. The money 
was received by the defendant when he treated it as received by 
him, by crediting it in his books, and it must be taken to have been 
received for the plaintiflF’s use when the High Court dismissed the 
former suit. When that happened, there was a total failure of 
consideration, because the defendant had already repudiated the 
eon tract which the plaintiff set up. 

Mr. Hill was not called on to reply. 

Pethebam, C.J. — This was an action to recover a sum of 
Es. 113,359-3-6, which was admittedly due by the defendant to 
the plaintiff, and if the defendant were an honest man he would 
,pay the debt. He has, however, set up the plea of limitation, and 
the law says that he may set up that plea, and that, even if he 
does not, the Court is bound to give effect to it. The Judge before 
wdiom the case was tried gave Judgment for the plaintiff upon 
grounds which it is not necessary to notice, because they have not 
been insisted on before us by the plaintiff's counsel, who has urged 
4 )ther reasons for the contention that the Limitation Act is not 
.applicable. It is contended by him that the debt had become due 
by the defendant to the plaintiff within the prescribed period of 
limitation, and the only question therefore which we have to 
.determine is, at what time did the debt become due. 

Prior to September, 1879, there had been various transactions 
between the parties, and these transactions resulted in a debt due 
by the defendant to the plain tiff of Ks» 33,359-3-6, that being the 
identical amount which is claimed in the present suit. In Sep- 
tember^ 187.9, the parties entered into negotiations as to the mode 
io which this debt should be liquidated. The defendant apparently 
was not in a position at that time to pay in money, but he 
had ceidain landed property, and negotiations took plaee^/or 
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tlie sale of this property to the plaintiff, and tlie extinguishment 
of the old debt thereby. These negotiations proceeded so far 
that the purchase-money was fixed at Es* 55,000, and it was 
agreed that the plaintiff should pay this amount by giving credit 
to the defendant to the extent of the debt due by him, and paying 
the balance in cash. So far the negotiations were completed, 
except apparently a few minor points* In the end, however, a 
dispute arose as to what had been settled as to the actual terms of 
the barfjain which were to be reduced into writing. The defendant 
brought a suit against the plaintiff for specific performance of the 
contract which he alleged had been settled and executed for the 
sale to the latter of the property in dispute. That suit was tried 
by the Subordinate Judge, who decreed the claim. In appeal, the 
High Court reversed the Subordiaate Judge’s decree, as it 
appeared that the parties were never ad idem with reference to the 
.contract set up by the then plaintiff. It is said now that this 
Court found that the true contract was not the contract set up by 
the then plaintiff, but was in fiict the contract set up by the then 
defendant, who is now plaintiff. From the judgment of the Court, 
however, it appears that this is not what was then decided. All 
that the judgment shows is, that the contract set up in that suit 
was not proved, because there was no evidence that the parties 
had come to any agreement that that was to be tbe contract 
That is all that was necessary for the decision of that case. The 
judgment in effect decided that there had been ne contract, and the 
parties were therefore relegated to their original position. In other 
words, the negotiations failed, because they resulted in no agree- 
ment ; and the original debt due by the present defendant to the 
present plaintiff always remained due and is so still. 


It is alleged that the contract was completed on the 1st Sep- 
tember, 1879, and that is therefore the latest possible date we can 
look to in considering when the money became due. The whole 
amount had in fact become due before that date, by reason of prior 
transactions ; but, upon the view most favourable to the plaintiff, and 
assuming that an account was stated on that day, giving rise to a 
new period from which limitation would begin to run, it is impossi- 
ble to assign the debt to a later date thair that. The present suit 
was brought on the 18th Septomber, 1884, that is to say, much 


VOL. VIIL] ALLAHABAD SERIES. 

in ore than three jeara fi'om the* latest possible date npon which 
the debt can be said toj have become due. Under these cir- 
cumstances, the suit is barred bj limitation. The plaintiff's eon- 
tention is that the contract whieh he set up was found to have been 
completed ; and under its terms this monej, having been credited 
in the present defendant’s books, was te be treated as a payment by 
the present plaintiff as a deposit on account of the sale ; and the 
present suit is therefore a suit for money had and received, upon 
a cause of action which did not arise until the contract had gone 
off, Le.j when this Court decided that the contract set up by the 
present defendant was not, but that set up by the plaintiff was, 
binding. I am of opinion that this contention must fail. In the 
first place, by the terms of the contract itself which is now set up 
by the plaintiff, no deposit was payable, and the price was not to 
be paid till the completion of the contract. Secondly, in the pre- 
sent plaintiff’sPetter to the defendant demandiiig payment of the 
money, and dated the 2 9 tli September, 1879, the plaintiff did not 
demand the money of the defendant or ask him to return it as a 
deposit, but demanded it simply as the balance of the old demand. 
Under these circumstances it is impossible to say that the money 
was anything but the old balance due from the defendant to the 
plaintiff, and as that debt was barred by limitation at the time when 
this suit was brought, I am of opinion that the Sabordinate Judge 
should have given the defendant a decree. The appeal must be 
decreed with costs. 

Stkaight, J., concurred. 

BeJort Sir Comer Betheram^ Chief Justice, and Mr. Justice Tyrrell, 

SIX A RAM (Plaintifp) v. ZALIM SIHGH and another (Defendants.) ♦ 
Bindu Law^Joint Binda famUy-~LiahlUty of ancestral estate for satisfaciion 
of fatkeBs dehi, when not incurred for immoral purposes, 

A Btiit was broughifc against (?, the head of a joint Hindu family, by S, to 
whom he had mortgaged ten bis was of ancestral estate as security for a loan, to 
recover the amount of the loan by enforcement of the mortgage against the 
entire ten bis was. During the pendency of the suit (? died, and his son Z and, 
his widow B were brought on the record as his legal represen tatives. In support 
of his claim to enforce the mortgage against the entire ten biswas, and not merely 
against the share therein which G during his lifetime might have got separated, 

♦ First Appeal No. 1 18 of 1884, from a decree of Maiil^i Muhammad Abdul 
Bflsit Khan, Subordinate dndge^^of Mainpurb^dated the 19ch April, 1884. 
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tlie plaintifE pUaded that the aebfc incurred by G was of such a character that, 
according to the Hindu law, his son JZ was under a pious duty to discharge it 
out of his own estate. It was found that, although the father was grossly extra- 
vagant and selfish in his expenditure, there Was no evidence that the proceeds 
of the particular loan in (juestion were applied to any special licentious purposes, 
but that the money was not borrowed to meet any family necessity or laid out 
in necessary expenses, but used in G’s personal expenses. 

Held that this evidence did not justify the lower Court in decreeing that 
the debt should be charged on the share of the father alone in the ten hiswas 
mortgaged, as it did not establish that he had wasted the money on immoral 
purposes, or that the debt was such that a pious son would be free to repudiate 
it. Nanomi JBabuasin V. Modun Mohuu (1) followed. 

The facts of this case are sufficiently stated for the purposes- 
of this report in the judgment of the Court. 

Pandit Ajudliia Nath and Babu Dwarka Nath Banarji^ for the’ 
appellant, 

Munshi Hanuman Prasad and Munshi SuMi Ram^ for the res- 
pondents. 

Petheram, 0. J.j and Tyrrell, J. — Sifca Ram, a moneylender^ 
brought this suit on a mortgage-bond dated the 9th June, 1880, 
and two revenue receipts with a promissory note, against Im 
debtor, Thakur Qotam Singh, the head of a joint undivided Hindu 
family. He claimed his money wdth interest by enforcement of 
his mortgage on ten biswas of ancestral estate in Eunwara, pledged 
to him as security by Gotam Singh. While the suit was in pro- 
gress Qotam Singh died, and the right to sue being deemed ta 
survive, the defendant’s son, Zalim Singh, and his widow,- Bhawani 
Kuar, were brought on the reoord ' as his legal representatives^ 
in his place, under the provisions of s. 368 of the Civil Pro- 
cedure Code, As the auit was first brought in the lifetime of 
Gotam Singh^ the sole question was whether the debt was due 
and the hypothecation valid. But his death changed the aspect 
of the case, and new issues arose for decision. It is an unques- 
tioned fact that the property hypothecated le part of a joint 
undivided ancestral estate, and it is no less certain that, on tile 
death of Gotam Singb^ the entire estate passed to his son, Zalim 
Singh, by survivorship. The plaintiff’s right therefore to main- 
tain his suit against Gotam Singh’s heirs and his estate in their 

' U) Decided by the Privy Council on the ISfchDecembe^^ 
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hands after Gotaffl Singh’s death^ did not survive on the same 
ground or in the same way as it would in the similar suit brought 
against heirs and estates not governed by the Hindu law, and 
subject to devolution by survivorship as distinguished from inherit- 
ance t in other words, the son of Gofcam SiUgh, who, immediately 
on his deatb^ took, and now represents, the w’^hole ancestral estate, 
is not a person holdlog any property of Gotam Singh, which the 
latter’s creditors can follow as assets of the paternal estate into 
the hands of the son as heir. But under the law affecting Hindu 
joint ancestral estate, every member of the family is a potential 
owner of a separable portion of his share of the estate ; and as 
such he is competent to charge his debts on the undivided estate 
to the extent of his own partible, though unseparated, share. It 
is this right to sue which has survived to the plaintiff after the 
death of Gotam Singh— the right to seek for a decision that, his debt 
being proved, the share in the estate which Gotam Singh might have 
got separated as his oWn in his lifetime stands charged with this debt 
Under the mortgage-deed on which the claim is based, andj being 
made the subject of partition, may now be sold or otherwise dealt 
with in satisfaction of the debt. But the plaintiff wants something 
more. It is conceivable, and perhaps probable, that Gotam Singh’s 
share in the family ten biswas of Eunwara may not suffice to pay 
the debt, and the plaintiff consequehtly asks for a decree against 
the whole ten biswas now in Zalim Singh’s possession which 
Gotam Singh affected to deal with iti his bond of June, 1880. 

There are two ways in which a Hindu son might be saddled 
with the tesponsihirity of a paternal debt in connection with pro- 
perly like this ten biswas of Kunwara. The father, as head of the 
family and manager of its estate, might have raised the loan in 
this express capacity for family purposes, the money borrowed 
being thus applied, so as to make the son a party to the contract by 
procuration of his father, and by participation on his own part in 
the benefit of the loan. Or the plaintiff might have pleaded that 
the debt iucurred was of such a character that the Hindu law 
imposed upon a pious son the duty of discharging it from his own 
estate. In the present case, the latter line was adopted b}’' the 
creditor ; and accordingly we find that the main issue propoun- 
ded by the Gourt below What was the necessity undcf 
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18S0 wKicli t'lie money was borrowed by Gotam Singh? and was it such 

— -- — - — » that the ancestral estate should be held liable for the debt ?” 

SiTA Rah « h 1.1 t . 1 . • ri 

V. The Court found on the evidencej wdnch is practically nncon- 

2:aum Singh. traJicted, in this respect, that while the father was grossly extrava- 
gant and selfish in his expenditure, still there is no evidence that 
the proceeds of this particular loan were applied to any special 
^Uicentioiis acts but finding that ^Uhe money in question ^vas 
neither borrowed to meet any family necessity, nor laid out in 
necessary expenses, but was used in the personal expenses of 
Gotam Singh, the Court below decreed that the debt should be 
charged on the share of Gotam Singh alone. This decree is chal- 
lenged here on the ground that the evidence does not warrant this 
finding of fact, as it does not establish that Gotam Singh wasted 
the money on immoral purposes,” or that the debt is such that a 
pious son is free to repudiate ih 

. It is now settled law that sons cannot set up their rights 
against their father s alienation for an antecedent debt, or against 
his creditors’ remsdie s for their debts, if not tainted with im- 
morality. On this important question of the liability of joint 
estate there is now, as their Lordships think, no conflict of 

authorifiy.” Nanomi Bahuasin v. Modnn MoJnw^ decided on the 

18th December, 1885. 

The Court below was therefore wrong in exempting half of the 
whole property mortgaged, for his debt by the father Gotam 
Singh 5 and, allowing the pleas, of the appellant in this respect, we 
must modify the decree so as to make it a decree enforceable 
against the entire joint ten biswas share in Kunwara, with costs. 
The plea in respect of the disallowed claim for Rs. 299-0-3 is 
without force, aul is disallowed with proportionate costs. 

Appeal allowed* 
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Befnre Sh Comer Petheram, Kt.^ Chief Justice, and Mr Justice BrodhursL ^ 
MUH ’\MMaD ALLAHDAD KHAN akd another (Plaintiffs) t?* 
AXUHAMMAD ISMAIL KUAN AND oriiEJRS (Dbfendants)*, 

^Hahamm idan law--~Legiilmactj---^Effeci of acknowledgment of sonship. 

Held by Petheram, C.J., that, according to tlie Mubannimdan law, the 
t& fleet of an acknowledgment by a Muhammadan that a particular person, born of 

*Hrst Appeal No^ 83 of 1885, from a decree of Habu Mirtonjny Mukerii, 
ISubordiuate Judge of Meerut, dated the 3rd March, 1885, 
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the .‘icknowlefiger’* wife before marriage, is bis son in fact, thong b tlie acknow- 
ledger may never have treated him as a legitimate son or intended to give him 
the status of legitimacy, is to confer upon such person the status of a son capable 
of inheriting as legitimate, unless conditions exist which make it impossible 
that such person can have been the acknowledger’s son in fact. Ashrvf-ood- 
Uotatah Ahmed Hossetn /i/un v. Hydtr Hossein Khcui (1% Muhammad Azmat dil 
Khan v, Lalti Begum (2)^ and Sadahai Hossein v. Mahomed Yusuf (3}, referred to. 

In a suit for possession, by right of inheritance, of a share of the property 
of a deceased Muhammadan by a person alleging himself to be a son of the 
deceased, the defendants pleaded that the plaintiff was not a son, but a step-son, 
having been born of the deceased’s wdfe before her marriage. The plair^tiff filed 
certain letters and other docuo^ents in which the deceased in express terms 
referred to him as his son ; and he contended that these references amounted 
to afknowledgments of him ns a son made by the deceased, which, under the 
Muhammadan law, entitled him to inherit as a legitimate son» 

Held by Petheuam, C. J., (Beodhorst, J., dissenting) that the acknowledg- 
ment by the deceased of the plaintiif as his son in fact conferred upon the latter 
the of a legitimate son capable of inheriting the deceased’s estate, although 

file evidence showed that the deceased never treated him as a legitimate ecu, or 
intended to give him the status of legitimacy. 

Held by Brodhoust, J., contra, that the documents above referred to did 
show more than that the deceased regarded the plaiiitiif as h s step-son ; that the 
plaintiff was never called his son except by courtesy and in the seu^e iu which 
a European would ordinarity describe hii step-son as his son j and that there was 
no sufficient evidence of the ackDowIedgmeut from which an inference was fairly 
to he deduced that the deceased ever intended lo recognise the p’aintiff and give 
him the status of a son capable of inheriting 'Sadakat Hossein \\ Mahomed Yusuf 
<;3) referred to. 

The plaint in lliis case stated tliat one Gluilam Gliaus Klian 
died on the 6ih November, 1879, leaving bj iiis lawful wife, Moti 
Begam, two sons, the })]aintiff Muhammad Allahdad Ktian and 
Ismail Khan, defendant, and three daughters, Fidajat'Un hissa, 
Earamat-un-nissa, and Barkat-im-nissa, defendants ; that the pro- 
perty left by Ghulam Ghaus Khan was divisible, under Muliam- 
madan law, into 7 sihams or shares, of which 2 shares devolved 
upon each of the sons and 1 share upon each of the daughters ; 
and that in order to raise money for the purposes of this suit the 
plaintiff Allahdad Khan had sold one of his shares to the other 
plaintiff; and the plaintiffs claimed possession of 2 shares out of 
7 shares in certain villages left by Ghulam Ghaus Khau : a 

(1) 1! Moo. I. A. 94. (3) I, L. II , 10 Calc. 663j L. Bn 

(2) I. L. K., 8 Calc. 422 j L. E,* 11 lad. Ap. Si. 

9'Ind. Apv 8. 
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1881 declaraiion of their right to redeem 2 shares out of 7 shares in 
other villages left by him, the setting aside of eertaia 
Allaiidad alienations made by the daughters ; and mesne i)X'ofits. 

Khan 

The defendants, Ismail. Khan and the three dan^hters, set up 
I.swAiLliHAN, 0 ,s a defence to the suit, that the plaintiff Allahdad Khan was not 
the son of Ghulam Ghans Khan, but his step-son, having been 
horn of Moti Begam before she married GhuLun G bans Khan. 


The case of the plaintiffs was that Allahdad Khan was the 
eldest son of Ghulam Ghans Khan by Moti Begam, and that 
even if they failed to prove that Allahdad Khan were the son of 
Ghulam Ghans Khan, yet Ghulam Ghans Khan had acknowledg- 
ed him to be his son, and therefore, under Muhammadan law, 
Allahdad Khan was entitled to inherit as the son of Ghulam 
Ghans Khan. 


The question which the lower Court considered was, Did 
Ghulam Ghans Khan acknowledge Allahdad Khan as a son of 
his body, or is he really a son of his loins ? ’’ 

The lower Court held that the plaintiffs had failed to prove 
that Ghulam Ghans Khan had acknowledged Allalidad Khan to 
be the son of his body, or that Allahdad Khan was the son of his 
body, and dismissed the suit. 

The plaintiffs appealed to the High Court. 

In support of their case the plaintiffs relied on, amongst other 
evidence, the following documentary evidence : — 

(a) A letter dated the 15th April, 1861, from Ghulam Ghans 
Khan to Allahdad Khan. This letter was addressed as 
follows : — Barkhurdar Mian Allahdad Khan, the solace 
of my life ,” — barkkurdar being a form of address to 
a son. In this letter Ghulam Ghaus Khan asked Allahdad 
Khan to send him a power of attorney authorizing him to sue 
on certain bonds of which Allahdad Khan was the obligee. 
On the back of the letter he wrote a draft of the power. 
The material portion of the draft w^as as follows : I, 

Allahdad Khan, do declare that 1 hold certain bonds, 
but in consequence off my being in service I am unable to 
go to Bulandsbahr aud file suits thereon. I have therefore 
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n'ppoillied my father^ Muhammad Ghulam Gliaus^ my 
general attorney for suing on those bonds, 

(Ij) a plaint in a suit instituted by Ghulam Ghana Khan on 
one of the bonds mentioned above as attorney of Allah- 
dad Khan. This plaint was entitled : — Ghulam Ghaus 
Khan, Mukhtar (Attorney) of ‘ Muhammad Allahdad 
Klian, his son, and was signed by Ghulam Ghaus 

Khan. 

(e) A deposition of Ghulam Ghaus Khan, taken in the suit 
above mentioned and, signed by him, dated in June, 1862, 
in which he spoke of Allahdad Khan as his son.'’^ 

(d) A general power-of-attorney, dated in October, 1877, exe- 
cuted by Fidayat-uu-nissa, defendant, daughter of Ghu- 
lam Ghaus Khan, appointing her own hrotlier^'^ Allahdad 
Khan, her general attorney. 

{e) A letter from Ghulam Ghaus Khan to Allahdad Khan, 
dated in 1861, addressed as follows: — my Barhlmr^ 
dar^ light of my eyes and comfort of my soul, Muham- 
mad Allahdad Khan. May he live in peace.” 

{[) Certain other letters from Ismail Khan, defendant, to 
AHahdad Khan, which, it was contended, showed that the 
writer treated Allahdad Khan as his ekler brother. 

The defendants relied on a copy of paragraph 5 of the wajib’* 
ul-arz^ dated the 17th December, 1870^ of one of the villages in 
suit. This, it was alleged, was a declaration by Ghulam Ghaus 
Khan. It was signed by the Deputy Collector and by Fazal 
Husain, mukhtar of the zemindar.” The paragraph was in these 
terms: — 

No property is transferred by mortgage, but in future I 
have every power to transfer it to any person I like : my eldest 
Bon, Muhammad Ismail Khan, is major, and intelligent and clever ; 
and the two other sons are minors : after me my eldest son Mu- 
hammad Ismail Khan shall be the owner and manager of the 
whole estate, and both his younger brothers shall, during 
their minority and after attaining majority, remain under his 
c;ontroi and live joint with him ^ their elder brother shall attend 
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to tlieir necessary expenses and render every kind of assistance 
on tlie occasion of their marriages^ &c.” 

Hr. W. AL Colvin^ ]^r. Ahdul Lala Lalta Prasad^ and 

Shah Asad -d/', for the appellants. 

Mr. T, Conlan^ Lala Juala Prasad^ and Bubu Jogindro Path 
C/ittud/in’j for the respondents. 

BaODHUEST, J. — One Ghnlam Ghaus Khan resided at Jhajliar, 
y/da Bulaiidshahr, and owned zemiudari and other property in that 
district. Accordinii; to evidence on the record, he was twice 
jnarried, and he also liad a concubine. The latter survived him, 
whilst both of his wives pre-deceased him. He died on the 6th 
November, 1879, and left several legitimate and illegitimate 
children, the former being by his second wife, Moti Begam, and 
the latter by the concubine Musammat Nanhi. 

Almost immediately after the death of Ghiilam Ghaus, proceed- 
ings for mutation of names were taken in the lievenue Court. 
Ail the persons then claiming to be the heirs of Ghulam Ghaus 
took part in those proceedings, and on the 15th March, 1880, (ho 
Deputy C-oIlector, Lachman tSingh, decided the case in favour of 
Ismail l^han, son of Ghulam Ghaus Kliau, and directed that his 
name should be substituted for that of his father ia tho register 
of mutations. In consequenco of this order a suit was, on the 4th 
Maj^, 1880, brought in tho Court of the Judge of Meerut against 
Ismavl Khan, who alleged that he was, and was admitted to bo, 
the legitimate and eldest son of Ghulam Ghaus and Moti Begam. 

The plaintiffs were eight pei'sons— namely, the three full sisters of 
Ismail Khan, Nanhi, styling herself Nanhi Begam, widow of Ghu- 
1am Ghaus, and her three sons and one daughter, calling themselves 
the lawful issue of Ghulam Ghaus Khan. These ])laintrffs claim- 
ed their respective shares in the property of Ghulam Ghaus, 
deceased. The case was tried by the Subordinate Judge of Meerut. 
The defendant, as is reported on page 724, L L. II., 3 All,, set 
lip as a defence to this suit that Nanhi Begam was not the lawful 
wife of Ghulam Ghaus Khan, and her children by him were illegi- 
timate, and therefore her claim and that of such children to inherit 
Ghulam Ghaus Khan’s estate was not maintainable ; and that 
by the custom of the family^ ^yhich the mil of Glmlam Ghaus 
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Ivban recognised an 1 affirmedj the eldest son sncceeded, and females 
were excluded from succession, and tberefore the claim of the 
other plaintiffs, the daughters of Ghulam Ghiiis Khan, was not 
maintainable. The Court of fi’st instance fixed the following issues, 
amongst others, for trial “ Is Nanhi Begam the married wife 
of Ghulam Ghaus Khan or his mistress? Is she, and are her 
children, entitled to inherit? Are the daughters of Ghulam Ghaus 
Khan entitled to inherit, or are females in the family of Glialaiii 
Ghaus Khan not entitled to inherit, and the eldest son alone suc- 
ceeds, and other members of the family are excluded from inherit- 
ance ? How far can the will be acted on ? The Court found on 
the evidence in the case that the children of JSFanhi Begam by 
Ghulam Ghaus Khan had been uniformly treated bj^ their faiher 
and his lawful daughters and son as legitimate, and held, relying 
on Khajooroonissa v. Rowshan Jelian (1), and the Privy Ooiincii 
decUion therein cited ; that it must be presumed that Nanhi Be- 
gam was the lawful wife of Ghulam Ghaus Khan, and her children 
by him legitimate. It also found that there was no such cuslom 
of succession in the family of Ghulam Ghaus Khan as was set up 
by the defendant ; andlt held, relying on Khtiporoonism v. Row- 
shan leliqn^ that, according to Muhammadan law, a devise* of pro- 
perty could not be made to one heir to the exclusion of the other 
heirs without their consent ; and that therefore the plaintiffs could 
not be excluded from inheriting by the will of Ghulam Ghaus. 
Khan in the defendant’s favour. It accordingly gave the plaintiffs 
a decree for their legal shares of the estate of Ghulam Ghaus Klian. 
The defendant appealed to the High Court. On his behalf it was 
contended on the evidence that Nanhi Degam had not been treat- 
ed by Ghulam Ghaus Khan and the members of (he family as 
his wife, or her children by him as legitimate, and that the cus- 
tom of succession in the family set up by him was proved.” 

A Bench of this Court (Spanlde and Straight, JJ.), after 
referring to the evidence on the record and certain rulings. of the 
Privy Council, observed We therefore cannot but conclude 
that Nanhi was not the wife of Ghulam Ghaus Khan, and that 
the children were born illegitimate, and have never been legiti- 
mated by treatment in the house of their father as legitimate, 
(1)1. L. R., 2 Calc. 184 ; L. E., 3 Iiid. Ap. 291. 
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and on tliis ground the suit of Nanhi and her children must faiL’" 
The learned Judges also held that the custom alleged by the defend- 
ant-appellant of primogeniture, and the exclusion of the ioinales 
and other heirs from inheritance, was established against the defend- 
ant ; that this plea failing, the heirship of the three legitimate’ 
daughters of Ghulam Ghaus Khan cannot be disputed;'’ and the 
learned Judges consequently modified the decree of the first Court, 
dismissing the claim of Nanhi Begain and her children, and giving 
the remaining three plaintiffs, the full sisters of the defendant, a 
decree for the shares to which they were entitled under the 
Muhammadan law. 

The original suit Avas instituted on the 4th May, 1880, and 
was decided on the 14th July, 1880. The appeal was filed on 
the 13th August, 1880, and was disposed of on the 21st April, 
1881, During the whole time that the above-mentioned proceed-- 
ings lasted, Allahdad Kha.u never applied to be made a party, 
and he did not bring his present suit until the 13th BI ay, 1884, 
2 . 6 , not until after the expiration of throe years from the disposal 
of the above-mentioned appeal, and of four and a half years from 
the date of the death of Ghulam Ghaus Khan. 

He now alleges that he and the defendants Ismail, Musammats 
Fidayat-im-nissa, Karainat-un-nissa, and Barkat-un-nissa, are 
the children of Ghulam Ghaus Khan by Musammat Moti Begam, 
his lawful wife that cases and proceedings which he alludes 
to have taken place in his absence and without his knowledge, and 
therefore he and the other plaintiff also, as explained in para; 7 of 
the plaint, sue for his share of the property left by Ghulam Ghaus 
Khan. The defendants replied that the plaintiff was not the son 
of Ghulam Ghaus Khan ; that ^le was not born in -wedlock j that 
he came with Moti Begam to Ghulam Ghaus Khan’s house ; that 
under the Muhammadan law he did not possess any right in the 
estate left by Qliulan Ghaus Khan ^ that his allegations were 
entmely false; that ^^all the. proceedings taken in. the revenue, the 
crimioal, and the civil cases by the defendants Nos. 2, 3, and 4 
against defendant No. 1, were taken with the knoAvledge and 
information of the plaintiff and in his presence, and lie conducted 
the proceedings in the said cases as a karinda (agent) of 
defendant No. 1, against defendants l^os. 2, 3, and 4, without 
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advancing his own right against' the defendants in any Cotirt ; 
that had plaintiff been the eldest son of Ghulam Ghaus Khan, 
his name would surely have been recorded in the village adminis- 
tration paper, verified by Ghulam GhausKban - that, as a general 
rule, any son or daughter brought by a wife with her to the house 
of her second husband is called by the latter his son or daughter t 
therefore if Ghulam Qhaus Khan has on some occasion called 
plaintiff No. 1 his son, it shall not make the said plaintiff actually 
his son.” The Subordinate Judge appears to have fully considered 
the evidence that has been adduced on either side, as also the la# 
and the rulings referred to, and he has found that Allahdad Khan 
is not a son of Ghulam Ghaus Khan ; that Ghulam Ghans never 
really acknowledged him to be his son; that Allahdad consequently 
has no right to inherit any portion of the estate of Ghulanl 
Ghaus; and the Subordinate Judge has dismissed the suit wdth 
costs. 

The plaintiffs have taken numerous grounds of appeal against 
this decision. They still contend that Allahdad is the eldest and 
legitimate son of Ghulam Ghaus and Moti Begam, having been 
born in wedlock, and that even if he was not born in wedlock, he. 
has been legitimated hy Ghulam (Jhaus Khan’s admission and 
treatment of him, and that the judgmeht of the lower Court is 
opposed to the evidence, the law, and the rulings of ihe Privy 
Council and of every 'High Court. I concur generally in the 
opinion that the Subordinate Judge has expressed with regard to 
tie evidence for the plaintiffs. 

I agree with him in thinking that Ijr. Young, who Was exa-; 
mined by commission, has, to the best of his belief, deposed with 
entire truthfulness, but nevertheless I consider that Sir. iToung’s 
evidence is of very little, if any, value* Sir. Young^s evidence 
relates to matters that occurred about 24 years previously, and 
amounts to this,— that when he was at Bulan dshahr in 181)0, • 
Ghulam Ghaus Khan brought Allahdad Ehau, who was then 
a young man of 20 years of age, to ^e him, and brought 
him, so far as Mr. Young remembers, as his son, ” and aft^^ 
wards, in 1861 or 1862, sent him to Banda, where Mr. Young .was 
Superintendent of Police, and Mr. Young deposes: — I gave him 
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tbe apporntmeilfc of head constable of police on tbe strength of 
his being the son of the above (Qhulam Ghaus Khan). I have 
always considered Allahdad Khan to be his son, being sent to 
ine as such, as far as 1 can remember.” Mr. YoUng is apparently 
by far the most credible of the plaintiff’s witnesses, and great 
stress has been laid upon what he has stated; bnt from his 
evidence it is not clear that Qhnlam Ghana Khan informed 
Mr. Young that Allahdad Khan was his own son ; and that 
Mr. Young’s knowledge with respect to Ghulam Ghaiis ' Khan’s 
family was extremely limited is apparent from his evidence in cross- 
examination. Moreover, as Ghulam Ghaus Khan had in 1857 
saved the life of Mr. Young, it is natural to suppose that on his 
application, Mr. Young would gladly have conferred the appoint*^ 
ment of head constable upon Allahdad Khan, provided that the 
young man was qualified for the post, and it is not probable that 
Mr, Young would, under such circumstances, have hesitated to 
comply with Ghulam Ghaus Khan’s request, even if he was then 
aware that Allahdad was not Ghulam Ghaus Khan’s own son, but 
bis step-son. From the evidence on the record, I am satisfied' 
that Allahdad Khan was the son of Moti Begam, and that he was 
born a year or two before Moti Begam was married to Ghulam 
Ghaus Khan. Prior to that marriage Moti was a prostitute, and 
there is no proof who was the father of Allahdad. There is no 
evidpce that Moti cohabited with Ghulam Ghaus Khan before 
their marriage. Had she done so and borne a child to him, it is 
improbable that the marriage would have been so long delayed, 
and if Ghulam Ghaus believed Allahdad to be his son, ho surely, 
after he had married that snn’s mother, would have taken effective 
steps to legitimate his son, and to make it widely known that Allah- 
dad was his eldest son and an heir to his property. He did not 
do so. Allahdad was from about his second year at Jhajhar, and 
he apparently lived sometimes with his maternal grandmother 
and uncle, but more frequently at the house of his mother and her 
husband. He was thus brought up with his half-brothers and 
sisters, the legitimate children of Ghulam Ghaus Khan and Moti 
Begam; and as his own father’s name was unknown, as he' c 
to Ghulam Ghaus Khan’s house in his infancy, was the son of 
Ghulam Ghaus Khan’s wife, and the brother of Ghulam Gbau 
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Khan’s children^ he doubtless came to' be regarded by Ghiilam 
Ghana as a step-son, and to be called his son, much in the same 
way as a European, who marries a widow wdth young children, 
will ordinarily call those children his children, and be termed by 
them their father. If Ghulam Ghaus did, under the circumstances 
above mentioned, speak of Allahdad as his son, he apparently did 
net thereby act contrary to the custom prevailing amongst Muham- 
madans. 
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The few letters and other documents that have been filed by 
the plaintiffs, and are specially relied upon by them, hear dates 
corresponding with the years 1861 and 1862. In none of them 
is Allahdad called the eldest son of Ghulam Ghaus or his own son 
and heir. They were written at a time when Allahdad Khan was 
employed as a head constable in the district of Banda, and the 
power-of-attorney was executed with the special object of enabl- 
ing Ghulam Ghaus to sue for money due to Allahdad, and which 
the latter, owing to his being in Government service in a distant 
district, would not otherwise have been able to realize. 

' In accordance with the practice, a man in executing documents 
or making his deposition states the name of his father. Had Allah! 
dad, in the general power-o£-attorn^ executed by him in favour of 
Ghulam Ghaus Khan, or in the evidence of the latter person, been 
described as the son of an unknown father, it would have reflected 
upon Moti Begam, the lately-deceased mother of Allahdad and 
wife of Ghulam Ghaus Khau ; it would have revived, a scandal 
that had perhaps been forgotten after many years of married life, 
and would have been highly unpleasant to both men, and for these 
reasons Ghulam Ghaus Khan was probably in the document, as in 
ordinary conversation, styled the father of Allahdad Khan. Al- 
lahdad was apparently 30 years of age when Ghulam Ghaus Khaa 
died ; hut wdth the exception of the few papers written 17 or IS 
years before his death, and under the special circumstances men- 
tioned above, there is no documentary evidence to support the 
plaintiff’s allegations. On the other hand, if the wajib^ul~arz^ 
dated the 17th December^ 1870, is, as I think, admissible in evi- 
dence,. it furnishes the strongest proof against Allahdad’s preten- 
sions. The extract from th.ew.ijib-id-arZ) which has been admitted 
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by fcbe lower Court, was adinitted in evidence by another Subor- 
dinate Judge in the suit of 1880, and was considered by a Bench of 
this Court in the first appeal above referred to as having been dis- 
posed of on the 2lsi April, 1881. The wajib-ul-arz appears to have 
been duly attested and signed by Raja Lachman Singh, a Deputy 
Collector in charge of the settlement office at Bulandshahr, under 
Rule 49 of rules issned with the sanction of the Governor-General 
in Council under s. 257 of Act XIX of 1873. The wajib-ul-arz was 
produced before Raja Lachman Singh, in the presence of the muhh- 
tar of Ghulam Ghaus Khan, of the patwari of his village, and of the 
kandugo, and I see no reason whatever to doubt that its contents 
were in accordance with the wishes and instructions of Ghulam 
Ghaus Khan ; and this being the case, it is obvious that in Sep- 
tember, 1870, that is at a time when there was net alleged to 
have been any difference between Ghulam Ghaus and Allahdad, 
Ghulam Ghaus Khan caused an- entry to be made in the settle- 
ment record that Muhammad Ismail Khan was his eldest son; 
that he would he the owner and manager of the whole estate ; 
that the two other sons of Ghulam Ghaus were minors ; and that 
they both would, daring their minority and after attaining majo- 
rity, live jointly with Ismail Khan and under his control. 

Allahdad was at that time 30 years of age, but he is neither 
mentioned as a son nor referred to in any way whatever. This 
wajib-ul-ari was prepared, attested, and signed nine years before 
Ghulam Ghaus died ; its contents, if Allahdad was the eldest son, 
were very startling, untrue, and unjust. They must have been 
well known to many persons, and could not well he concealed 
from the eldest son, who had been disinherited and ignored with- 
out any apparent reason. But this document was never disputed 
during the nine years that Ghulam Ghana lived after its execu- 
tion. 

There, has been no consecutive course of treatment of Allahdad 
by Ghulam Ghaus during a number of years, tending to show 
that Ghulam Ghaus considered him the soh of his loins and an 
heir of his estate ;..on the contrary, the. acts of Ghulam Ghausj 
from the time of his marriage with Moti Bogam up to the date, 
of his death, seem to me to prove that Ghulam Ghaiis did not 
regard Allahdad as a son who was eventually to succeed to a, 
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sbare of the ancestral estate. Allahdadj if the son of Glinkm 
Ghans Khan, was his eldest son. The Riis of Jhajhar, with a 
property valaed at two lakhs of rupees, would not be like) j to 
allow his own eldest son and heir to take the po^fc of head con- 
stable of police and go away to a distant district ; • but it is intel- 
ligible that he would be glad to obtain an appointment of that 
kind for his wife’s illegitimate son, and consider it a suitable 
provision for the young man. The following appears to be estab- 
lished facts : — that Allahdad was not born in wedlock; that he was 
the son of Moti by an unknown father ; that his mother was at 
the time of his birth, and up to the time that she married Ghu- 
lara Ghans, a prostitute ; that Allahdad did not go to Ghnlam 
Ghaus Khan’s village to reside there until he was one or two years 
of age or more ; and that when there he lived sometimes with 
his maternal grandmother and uncle, who apparently were persons 
of low position, and sometimes with his mother and her husband ; 
that in 1861, when he was about 21 years of age, Ghnlam Ghaus 
Khan obtained for him the post of head constable of police 
in the district of Banda, and he was thus sent to a consider- 
^ible distance from the town of Jhajhar; that in the course 
of about eighteen months he was dismissed from his appoint- 
ment; that he subsequently for several years tried to obtain his 
. reinstatement, but without success ; that he returned to Jha-» 
jhar and constantly resided there with his wife and family ; that 
he admittedly was there in October, 1879, that is, only a few days 
before Ghnlam Ghaus Khan died ; and that he and his wife did 
pot finally leave that town until towards the end of 1883 ; that 
Ghulam Ghaus Khan made no allusion to him in the wajib-uUarz 
of 1870, and styled Ismail Khan his eldest son ; and although 
there was no variance between Ghulam Ghaus and Allahdad prior 
to 1879, Ghulam Ghaus had, for at least two years previous to 
1879, made over the management of his estate to Ismail Khan, 
who admittedly was his legitimate son, had never taken service, 
and always remained at home. 

It is conceded that there was not any ill-feeling between Allah- 
dad and Ghulam Ghaus prior to 1879. The former deposed 
At the beginning of 1879 there was some variance between 
myself and Ghulam Ghaus Khan* Ke died on the 6th November, 
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1879. The malter of difference was, tliat iny sister Fidayat-un- 
nissa, who was a widow, was about marrying a second time, td 
which Ghulain Ghaus and Ismail Khan had consented, but I had 
not been consulted. There was no difference before then.” There 
is no reliable evidence that there was, even in 1879, any difference 
between Ghulam Ghaus and Allahdad, and if the latter was the 
eldest son and Avas on good terms wdth his father, there is no 
apparent reason why his consent to his sister’s re-marriage should 
not have been asked for equally with that of Ismail, his youngoir 
brother.' His admission that he was not consulted tells against 
the position he sets up for himself. • 

Were Allahdad either tlie legitimate or legitimated son of Ghu- 
lam Ghaus Khan, it is most highly improbable that Ghulam Ghaus 
Khan and his other sons and daughters, legitimate and illegiti- 
mate, should all, without any sufficient reason, have acted towards 
him in the way they are shown to have done.' It is proved that 
Allahdad not only knew about the mutation proceedings in the 
Eevenue Court and the suit of 1880 in the Civil Court, but that 
he also used to attend upon Ismail Khan’s pleader on behalf of 
Ismail Khan during the pendency of those cases, and his acta and 
omissions for many years past tend to support the allegations of 
the defendants-respondents and to prove the falseness of his claitn. 
From the evidence and the whole circnra stances of the case it is, 

1 think, palpable that Allahdad was not the son of Ghulam Ghaus 
Khan; that ho was not legitimated by Ghulam Ghaus, and that he 
well knew that he was, at the highest, nothing more than Ghulam 
Ghaus Khan’s step-son, had never been called his son except by 
courtesy, and had no right to any share in his (Ghulam Ghatis 
Khan’s) property. This ease ls, in my opinion, very different to the 
cases referred to by the learned counsel for the appellants, and is 
hot governed by any of the Privy Council rulings. The most recent 
judgment. of their Lordships of the Privy Council on this branch 
of the Muhammadan law that has come to my notice wras 
delivered in December, 1883, in the case of SadaMt ilossein v. 
Mahomed Yusuf {!). In that judgment, on page 36, the followiug 
I)a8sage occurs The Judge of the primary Court, who saw 
and who heard the witnesses,, and the ' Judges of the Supreme 
, (.1) I. L. E,, to Calo. 663 ; L; K., 11 Ind. Ap. 31. 
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Court who examined into the evidence, afterwards concur in 
.opinion that there was sufficient evidence of the acknowledgment 
by Amir IJossem of Selim as his son, from which an inference is 
fairlyto be deduced that the father intended to recognise him and 
give hiin the of a son capable of inheriting. Upon that 

point both the Courts come to one conclusion, and that conclii- 
,sion their Lordships adopt. They think that the of Selim 

as son has been sufficiently established by recognition so as to 
enable him to claim as heir.” 
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I see nothing to lead me to believe that Ghulam Ghans Khan 
ever regarded Allahdad in any other light than that of a step-son; 
and applying the principle contained in the above remarks of 
' their Lordships of the Privy Council to the present case, I find 
'that there is ho sufficient evidence of the acknowledgment by 
Ghulam Ghans Khan of Allahdad Khan as his son, from which 
'an inference is fairly to be deduced that Ghulam Ghaus Khan 
ever intended to recognise him and give him the of a son 

capable of inheriting, and I would therefore dismiss the jippeal 
with costs. 

Petheram, C.J^Tho evidence m this case proves, in my 
opinion, that the plaintiff-appellant, Allahdad Khan, was the ille- 
gitimate son of Ghulam Ghaus Khan. I also Miink, upon .the 
evidence, that he was born before the marriage of Ghulam Ghaus 
Khan with Motl Begam, and therefore it has been established that 
he was in the inception, at all events, an illegitimate son of his 
father. Then there is the material circumstance that it is proved 
hy evidence, the truth of which is beyond doubt, that upon several 
occasions, in 1862, Ghulam Ghaus Khan did at that time acknow- 
ledge the plaintiff Allahdad Khan to be his son in fact, I refer 
in particular to the letter from G-hulam Ghaus Khan to Allahdad 
Khan, dated the l5th April, 1861, in which the latter is directed 
to prepare a general power-of- attorney, describing the former as 
his father. I take it as proved, therefore, first, that Allahdad 
Khan was, in fact, Ghulam Ghans Khan’s illegitimate son, and 
secondly, Ghulam Ghaus Khan acknowledged him as such on 
many occasions after his marriage with Moti Begam. The case 
thus resolves itself into a pure question of law, namely What, 
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aecovding io the Muhammadan law, is the effect of an acknowledge 
ment by a Muhammadan that a particular person, born of the 
acknowledger’s wife before marriage, is his son ? How does such 
an acknowledgment affect the of the person in reference 

to whom it is made ? The answer to Ihis question appears to me to 
depend upon the effect of several decisions of the Privy Council, 
and if the decisions were precisely in unison, there would be no difH'* 
culty in the matter. At first sight, however, they appear to be 
contradictory, and I have found it far from easy to arrive 
at a definite conclusion as to the rule of law which they were 
intended to express. The first of the rulings I refer to is in 
the case of Ashrufood Dowlah Ahmed Ilossein Khan v. Elyder 
Hossein Khan (1). The parties in that case belonged to the 
Shia sect of Muhammadans. The respondent claimed to be 
the son of Nawab Ameenood Dowlah, but the appellants alleged 
that he was illegitimate. He, however, relied on a moottah (or 
irregular) marriage with his mother with the Nawab, and his 
consequent birth in wedlock, and insisted that the Nawab had in 
his iffetime acknowledged him as his son ; and he farther relied 
on a decision of the Civil Judge at Lucknow in a summary suit 
for the administration of goods of the Nawab, under the Acts 
Nos: XIX and XX of 1841 and X of 1851, by which he had 
obtained a certificate of joint administration and title with the 
appellants, subject to their right to bring a suit to prove bis ille- 
gitimacy. The appellants denied the moottah marriage and the 
declaration and acknowledgment by the Nawab of tbe respondent 
as his son, and set up and relied on a deed of disclaimer and 
repudiation of the respondent, executed by the Nawab in his lifa- 
time, denying that the respondent was his son, which deed was 
proved in the suit.” In that case, therefore, the respondent was 
the Nawab’s son, and a question arose as to his legitimacy, and 
whether, supposing him to be illegitimate, he had been acknow- 
ledged by bis father, and the status of a legitimate son was con- 
ferred on him. The judgment of the Privy Oouncil was delivered 
by Sir James Col vile. He said : — The appellants bronght their 
suit in the Civil Court at Lucknow on the 6th June, 1861. The 
object of the suit, as it appears from the plaint, was to be relieved 
(1) It Moo. I. A, 94. ■ 
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from the effects of the summary decree and to estaBlisli tlie res^ 
|)ondenfc’s illegitimacy, so that the proceeding went on in a some^ 
what inverted ordevy arising from a misunderstanding of the 
object of those Acts* The plea is not ^t but at lengthy hut an 
abstract of it is to be foundin Mr. Fraser’s judgment.. The issueSy 
as also the finding, are carefully framed and evidence an accurate 
l^nowledge of the Muhammadan law as to legitimacy. The firsi^ 
second, and third issues, are alone necessary to he stated here, af 
nothing which affects the decision of this appeal turns upon the 
fourth issue, which relates merely to the share, if legitimate, and 
a claim to maintenancey if illegitimate. The first, second, and 
third issnes ate as follows First, did STawab Ameenodd DowlaH 
^deceased) contract with defendant’s mother before or 

after his birth f Second, has the deed of repudiation (dated 23rd 
ISnfdr 1272 Bi]n) the effect of cancelling previous achnowledgment 
of defendant’s legitimacy, if such were made? Third, if defendant be 
not a legitimate son, is he an illegitimate son of deceased ? It was 
admitted on the pleadings that a mooUaJi marriage at some time had 
been contracted between the late Vizier and the respondent’s mo- 
ther, but the plaintiff stated in effect that the conception and birth 
.of the respondent preceded that marriage. The plea distinctly 
Stated the marriage, though without assigning a date to it, and allege 
ed the legitimacy ofthe respondent as a child born of that marriage. 
The existence of mooUaR marriage thereifbre, at some time, was 
not contested, and the first issue, which by implication admits a 
marriage, is framed correctly on that state of the pleadings. Tjje 
Second Issue, it may be observed, is also yery correctly framed. 
It substitutes for the ambiguous word ^Sonshlp,^ ivhich might . 
Include an illegitimate son, the Word * legitimacy,’* and uses the 
word ^acknowledgment’ in its legal sense, under the Muhamma- 
dan law, of acknowledgment of antecedent right established hj' the 
acknowledgment on the acknowledger, that is, in the sense of m 
tecognition, not simply of sonship, but of legitimacy as a son.” 

From this it is obvious that in 1866, when the judgment o| 
the Privy Council in that case was delivered, their Lordships were 
bf opinion that an acknowledgment of mere s'onship was not suffi- 
cient that the question was not whether* the person concerned was 
acknowledged to be the son of the acknowledger, but whether the 
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fatter, by acknowledgment, had given tim the Btatus of a legiti* 
tnate SOB. This is different from the qaestion whether tSie fatliei' 
tad acknowledged that the person was in fact his son, that being 
a preliminary matter. 1 gather, especially from the third issu^ 
mentioned, that the Privy Council were at that time of opinion 
that a Muhammadan could not make another person’s son his own; 
but that all he could do was to give his illegitimate son the status 
bf legitimacy, if he desired to do so. ' 

Now, in the present case, it is clear from the facts proved that 
Ghialam Ghaus Khan^ though he intended to acknowledge AHah- 
3ad Khan, as son /acif, never intended to give him^ the sia^a^ 
i)f a legitimate son, because he did not treat him as his legitimate 
son, and the young man’s conduct, after his father’s deathy shows 
that he never understood' bis father to have meant to give him; the 
gt(itus of a legitimate son, or to have done more than acknowledge 
the fact of his sonsbip* , , ^ 

^ The next decision of the Privy Council on this suly eot was in 
the case of Muh,ammad 45’na« Mi Khan v. Lalti Be^um (1) 
decided in 1881, and it appears to me that the sole question on 
the determination of which the present ease depends, is whethei: 
this second judgment of the Privy Council has altered the law 
laid down in the first, so as to establish the proposition that r qi 
mere acknowledgmenf of the fact of son ship confers the 
of legitimacy. In delivering their Lordships’ judgmient Sir Mout 
tague Smith said The , only question which remains on tbi? 
part of the case is as to the effeet of these acjknpwledgments. Bpth 
the Judges of the Chief Coprt, lyho have given learned. and ear efnl 
judgments, have gone very fully into thp authorities upoi|f his ques^ 
lion, ttheir Lordships, however, are relieved from a discussion pf 
those authorities, inasmuch as the rule of Muhammadan law has no^ 
Ibeen disputed at the Bar, nanaely, that the acknowledgment and 
recognition of children by a Muhammadan as his sons gives them' 
JHhe^'staius of sPns capable of. inheriting as legitimate/sons,. unless* 
Certain conditions exis-tj which do not occur in this case.” 

Now the conditions here referred to were* not such as exist i% 
the case before us. ,They were cpj^ditipns showing that it wai^ 

^ . 41) ^ Q Ittdt Ajp. 1 '■ '/ I ' ■ ' ,* ■ V 
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impossible that^ elainiilig .the right? of a Bm should he, la 

fact, the son of the persoa whom he alleged to he his father. What "“^7' 

was held was that au acknowledgment of children by a Mnham^^ ^hLAEum 

'inadan 7ii« gave them the status oi legitimacy. . lam 

unable to avoid the conclasion that this is what „ was held by the 

Privy Council in that case. 

Now this decision is binding on us, Unless it has been over- 
ruled by the Privy Council itselfc The only other)raling of their 
Lordships on the subject is in Sadalat Hossein v. Mahomed ^ ^ ^ 

Yusuf (1)» In delivering judgment, Lord Fitzgerald quoted the 
observations pf Sir Montague Smith upon which I have commented 
to the effect that the acknowledgment and recognition of children 
by a Mubammadan as his sons gives them the siafus of, sons 
capable of inheriting as legitimate sons/^ and said Their 
Lordships dp not intend at all to departfrom that rule, or to throw 
toy doubt upon it. So that the proposition laid down by Sii 
Montague Smith is distinctly re-affirm'ed. Lord Fitzgerald then 
continues : 7.^^ The Judge oft he primary Court, who saw tod who 
heard the witnesses, and the Judges of the Supreme Court who 
examined intt) the e'Viclelice, aYterwardS coUcur in opinion thaY 
there wa;s sufficient endence of the acknowledgment by Amr 
Bosseirhoi Selim , ba his son, from which an inference is fairly 
to be deduced that the father intended to recognise him and give 
him the status bi mn capable of inheriting* Upon that point 
both the Courts come to one conclusion, and that conclusion their 
Lordships adopt/ They think that the skdue ot &hmassoa'has 
been especially established by recognition so as to enable him to 
claim as heir/* 

This latter passage does to some extent appear id dilute the 
proposition stated by Sir Montague Smith, but as the first passage , 
distinctly and in terms affirms that proposition, l am of opinion* 
that it carries: the plaintiff before ua the whole way that is ^ npdas- 
^ry for the establishment of his ca^. Under these cirpumstances 
J am of opinion that the judgment of the first Court should be 
reversed and the plaintiff’s claim allowed, but aa there is a differ- 
ence of opinion in this Court, our decree mus^t be in accordance 

'"‘’(l) L L.X 10 Gale. 663 5 L. R., It 31. 
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"With Ihat of tho Court teloW. ; I ‘must Uddj in teferenco to the 
question of law which I have discussed, that I have given express- 
ion to what appears to me to be the law as laid down in the 
books, but that the law so laid down is not, in my Opinion, iii 
accordanoe with the oustom of the people of this country* 

Appeal dismisM^i 


GEIMINAL EE VISIONAL* 


Before Mr, Justice Brodhurd. 
t^UEEN-EMPRESS tJ-DUNGAR AND ANOTHE!(t* 

Act XIV of mo iPenat Code), s/201* 

S. 201 of the Penal Code does not apply to the case of a criminal causing? 
‘disappearance of evidence of his own crime^ but «only to the case of a person 
•who ’screens the principal or actual ojKender. Quern v. Ram Boonder Shaota'^ 
XI), Beg. r. KoishitLCitih Dinkar (2), Empress V, KUhna (S), JSmpress v* Behala 
JBihi (4), and Queen.’rEmpress vi Lalli (J5% referred to. 

This was a case the record of which the High Court of its 
own motion called for in the ex;ercise of its powers of revision. The 
facts are sufficiently stated in the order of the Court* 

Brodhuest, J. — Dungar Singh and his wife Dulari were com-# 
mitted to tho sessions under ss. 302 ^ 109 -S 02 , and 411 ^, of the 
Indian Penal Code, they were committed for the offences of 
)inurder, abetment of murder^ and dishonestly ^receiving stolen 
propect/. i 

I The Sessions Judge apparently struck out the second chargd 
from the charge-sheet, and in . Jieu of it entered a charge unde# 
B. 201 of the Penal Code, as follows: — “At Sumerwa, knowing 
that Thakur Singh had been murdered, ooncealed bis body, caus- 
^ ing evidence of the oflFence to , disappear, with the intention o£ 
. screening the murderer from legal punishment.’* 

• The Judge, concurring with -the assessors, found both of th# 

Accused net gailty of murder, but “guilty of concealing thtf 

body of Thakur Singh, knowing that he had been murdered, intend-* 

iflg to screen the murderer from legal punishment.'** 

' '■ , tt) 7'W.’R.,Cr, 52 ■ <8)1.1,. B., 2 All. 71 9. ^ ^ ^ ■ 

(2) 8 Bom. U. anep.. C. 0., 12S. (4)1 1. 11, C Calc. 78fc 
. 15)I.l.R, 7AU.m , 
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• The Judge, coaourring with the assessors, found Dungar Singh 
trot guilty of dishoaestly receiving stolen property, and, concur- 
ring with one assessor, and differing from the other two assessors, 
lie found Dubri guilty of the last-mentioned offence* 

The Judge sentenced Dungar Singh to five years’ rigorous 
imprisonment under s. ‘iOl, and he sentenced Dnlari to seven 
years’ imprisonment under s. 201, and to three years’ similar iinpri- 
sonment under s. 411, the latter sentence to commenoe on the expi^ 
ration of the former one* 

The boy who was murdered was a distant relative of the 
accused. He was missed on the morning of the 17th August lash 
Search was made for him, and the J ndge observes : — On the 
morning of the 19th the body was found in the ruinofHazari 
Singh, which had been previously searched without the body being 
found. It appears to have been buried, so the neighbouring 
houses were searched, and in Dungar Singh’^s house signs of a 
body being buried were found, and both accused have throughout 
the inquiry and trial admitted that the body w^as actually buried 
iu their house* An armlet worth Rs* 3 was on the body, silver 
bracelets worth Rs. 25 were missing, and also gold earrings worth 
ES; 5-3. Dungar Singh was challaned on ihQ 19th Angust, and on 
the 21st Dnlari, in the presence of the head constable and two 
respectable witnes^s, went to her house, and putting her arm far 
into a pacca drain, produced the ioxit kartasy which are recognised 
as those of the boy.” 

Dungar Singh ^• declares that next morning his wife snowed 
him the corpse in the house, and he proposed to produce it beforo 
the head constable, then in the village, baton his wife saying that 
she would be charged with the murder, he buried it in the house^ 
and in the night put it into Hazari’s ruin.” 

I Dulari ^^in her snbsjaquent statements to the Magistrate still 
states that Q-irwar Singh killed the boy, but that she (||d not see 
him do so, and that she, found the corpse lying in her house at 
dawn, and told her husband, who proposed to show it to the head 
constable, but that she persuaded him not to do so, as the head con- 
stable would accuse her' of tlm criine. She states that only the 
armlet was on the body and ho other ornaments, and that she 
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alone burled the b and subsequently threw it into the ruin,. 
Before this Court she prays that whatever punishtnont be given 
may be inflicted on her, as if her husband is punished, he will lose 
fos zemindari share. I am of opinion that the circumstantial evi- 
dence proves a murder committed by one or both of the accused 
persons, but that it does’ Hot conclusively prove which of them is, 
guilty of the crime. It may have been committed by the wife in 
the absence of the husband; or by the husband in the absence of 
the wife, and hence it caHnot be brought home to either of the 
accused persons.’^ 

With regard to the charge under s. 201 of the Penal Code 
that was added in the Court of Session the Judge has observed.: 
*— ^^It may he urged perhaps that that section does not apply to a 
criminal concealing the evidence of his own crime. I cannot 
think there is any force in this argument. Every rational system 
of jurisprudence is careful to distinguish and punish separately 
each separate step in crime in order that a criminal may have a 
motive for stopping short even in the midst of criminal acts. A 
criminal who obliterates all traces of his crime has distinctly taken^ 
one step further against public justice than a criminal who does- 
not do so, and should bo punished accordingly. I-cannot imagino 
that any person, merely because he is a criminal, has a vested, 
l-ighfc to defeat the course of justice, which is withheld from in-, 
nocent persons ; nor can I see that a criming who has escaped 
conviction for a major crime, by obliterating all evidence of the^ 
crime, should be allowed to do this with impunity. I cannot see 
that any doctrine of merger is applicable, unless the minor crime^ 
is distinctly included in the major, and I do not think that a' 
person accused, e g., of illegal possession of a weapon, could claim 
an acquittal onr the ground that he had coniimitted a inurder with* 
that weapon. I have no doubt that the words of s. 201^ Indian" 
Penal Code, construed in the strictest manner, do cover the case 
of a criminal concealing his own crime. If the Legislature meant" 
otherwise, it could and should have -said so, but it has not said 
so, nor do 1 think it meant so.” ^ ’ 

, ; I do not feel called upon to express; apy opinion as to the way 
in which s. 201 of the Indian Peu^ Code should have beeu drawn. , 


Vllt.] ^'JlfetAHABAD SERIES^ 

All that I conceive* i have to do is to decide whether that section 
does or does not apply to a criminal^ causing disappearance of 
evidence of his own crime. The section is contained . in phapter 
XIj the heading of which is Of false evidence and offences 
against public justice.’’ The marginal note of s, 201 is Causing 
disappearance of evidence of an offence committed or giving false 
information touching it to screen the offender.” This is. a correct, 
atbreviation of the section, and from the wording of the section- 
itself, and for the reasons given by Mr- Justice Lloyd, there is' 
not, in my opinion, any room for doubt that the seetiou applies 
merely ta the person who screens the principal or actual offender. 
There are several* judgments df High Courts in India which sup- 
^port this opinion, and 1 am not aware of any that are in conflict j 
with it. All of these judgments hare not been reported, but it is* 
quite surfScient to refer to the following five rulings 
v. Ham Soonder Shootar (l)y Reg^ V* Kashinath Dlnkar (2) 
'Empress v. KisJina (3), Empress v. Behala Bibi (4), Empress- 
V. Lain (5). These rulings, extend over a period of about nine-f 
teen yearsj and .are by mine Judges of three of the High OourtSk 
It is incredible that all of them can have escaped the notice 6^ 
the Legislature, and *ft is therefore reasonable to suppose that' the 
Bection would have been amended had its meaning been misinter-, 
preted by so many Judges of at least three of the High Courtfi. 
In India. As, in my opinion, the conviction of Dungar Singh-^ 
and Dnlari under s.' 20 V of the Indian PeBaVCode is illegal, l am 
constrained to annul the convictions and sentencea under that 
j|ection, and to direct that Dungar Singh be released*. 1 

^ I see HO reason to interfere with the sentence that has been 
^ssed upon Dulari under s. 411 of the Indian Penal Code.. 

' (1) 7 W. n ,.Or.52. (S^) 1. L. E., 2 A1I. 713. 

V f 2) a Bom. H* 0. Bep., C. 0., 12S. (4) I. B. R., 0 Oak. 7S&. 

i&) I. L. B., 7 AU. 749, ; . : ‘ ■ - 

, ■ ' ' ' ' ■' . “ ’ ■ * ■ "m '■ * 
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Before Mr* Justice Siringht, Offg, Chief Justice^ and Mt, Justice Mahmood^ 
HAR^AS AND oTHEits (Dk^-endanTs) ». I^ADUA KISH an (Plaintife), * 
JSirdand~-*Bx-prt)prietarp ienQHcp — Act Xtl of ISSl (iV.-TF. P, Pent Act), s, 7. 

The t^rords held by him as in s. 7 of A\ct Xll of 1881 (N.-W, P» Rent 
Acfc) must be consttned to mean land belonging to him, or to which he was 
entitled, as sir; and as literal an interpretation shonld be placed upon these 
^ords as is consistent with the canons of construction. 

In 1879, one of the defendants sold a one-third share of certain «ir4and 
in a village to the plaintiff, who, at that time, was in cultivatory possession 
thereof under a deed of mortgage executed in his favour by the same defendant 
ih 1877. The plaintiff alleged that, after the sale, he continued in possession of 
the sir-land till 1884, when he was dispossessed thereof by the defendants. He 
sped for recovery of possession of the land. 

* Held that the defendants, being ex- proprietary tenants , of the land in dispute^ 
were entitled to hold possession thereof, by pperi^tion of law, with reference to 
the terms of s. 7 of the N.-W. R, Rent Act j and the plaintiff’s contention that 
hecauBe for four or five years the defendants failed to assert their eX-proprielary 
tenant rights, they were debarred from doing so, could only be well founded if there 
had been any provision either in the Limitation Act or the Rent Act creating such 
a disahility- 

lield also that, notwithstanding the fact that the plaintiff was in possession 
of the land in dispute as mortgagee at the time of the sale, and continued ip 
possession afterwards, his vendor must he taken to have held’^ the land as. his 
w at the time of the sale of his proprietary interest, within the meaning of s. t 
o| the Rent Ac*. . • ' - 

The plaintiff in tliis suit^ on tlie 29tli July, 1879^ pttrcBasel 
from Didari, defendant, a one-third share of 39 bighas and l(f 
biswas of sir-land situate in mauzaTaWaya, which jointly belonged 
to Didari and his two brothers^ Hazari and Harjas* These two 
persons were defendants in the Court of first instance. Hazarif 
died subsequently to the passing of the decree of that Court, as like-^ 
wise Didari. It appeared that at the time of this ’sale ttie plain- 
tiff was in cultivatory possession of the -land representing Didari’s 
share under a mortgage from the latter, dated the 3rd September, 
1877* The plaintiff alleged that he continued in possession till 
July, 1884, when Didari^wrongfally dispossessed him at the 

• Second Appeal No. 990 of 1885, from a decree of C. W. P. Watts, Bsq., 
Bistrict Judge of SahAranpur, dated the 27th March, 1885, modifying a decree 
of Munshi Gauga Saran^ Muuaif of Sahiranpur, dated the 6th December, 1884. 
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instigation of the other defendants^ and he claimed, by reason of 
such dispossession, to recover the land and mesne profits. The 
defendant Didari set up as a defence that under s. 7 of the N.-W. JP. 
Kent Act he was entitled to possession of the land as an ex-pro- 
prietary tenant. 

The Court of first instance (Munsif of Saharanpur) held that 
although the plaintiff had been allowed to remain in possession 
after the sale, his dispossession and Didarfs entry on the laud 
was not wrongful, inasmuch as the plaintiff had not acquired 
possession by virtue of the sale, and as Didari was entitled to 
possession as an ex^proprietary tenant from the date of the sale. 
It found that ^Hhere was nothing to show that Didari surrendered 
or relinquished such right” ; and that it was in all probability 
because he wuxs ignorant of his right, that he did not at once 
avail himself of it, but allowed the plaintiff to remain in possession. 

It therefore dismissed the suit* 

On appeal by the plaintiff, the District Judge of Saharanpur 
held that the defendant Didari was not justified in dispossessing 
the plaintiff, notwithstanding that he might have acquired the 
iright of an ex-proprietary tenant, and from the time of the sale, 
inasmuch as the plaintiff had remained in possession for four or 
five years after the sale, and that Didari’s proper course was to 
apply to the Revenue Court to have it determined that he was 
an ex-proprietary tenant, and to have hia rent fixed, and to 
recover possession. For these reasons the District Judge gave 
the plaintiff a decree for possession of the land. 

The heirs of Didari and Hazari and the defendant Harj as 
appealed to the High Ootirt. 

Muushis Hanurfian Praaai and Midho Prasad^ for the appel- 
lants. 

Shah Ali^ for the respondeift. 

SiTRAIGHT, Offg. 0. J. — This is a suit brought fay the plaintiff- 
respondent i^pon the strength of a deed of ^ale dated the 29th July, 
1879, to recover possession of one-third of a ten-biswansis share^ 
which had been conveyed to him by the sale-deed executed by 
Didari, who was one of the three sharers who owned that ten bis- 
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wansis share. The defence to the suili was that the land claimed 
by the plaintiff was the sir-land of the defendant, and that at the 
time of the sale of the ono-third biswansis shaie he held it as hk 
sir, and that by the operation of hm he became the ex-proprietary 
tenant of the land. Now it is conceded that the defendants are 
the ex-proprietary tenants of the land in suit, and apparently the 
only contention seriously put forward on behalf of the plaintiff is, 
that because for four or five years the defendant failed to assert 
his ex-proprietary tenant rights, he is debarred from doing so 
now. Eutsuoh a contention could only be a well founded one had 
there been any provision either in the Limitation Act or tlie Kent 
Act creating such a disability. It has also been urged for the. 
plaintiff* that, inasmuch as he was in possession of this land as 
mortgagee at the time of sale, and continued to hold it afterwards, 
Oidari, his vendor, did not hoW^ the land as his sir at the time 
of the sale of his proprietary interest within the meaning of s. 7 of 
Act XII of 1^581. I do not concur in the construction which the 
learned pleader for the respondent places upon this section. 1 
^ think that the words held by him as must be construed to 

mean land belonging to luin, or to which he was entitled, as siri 
In my opinion, we ought to give as liberal an interpretation as 
is consistent with the canons of construction to these words. 
Otherwise it is easy to foresee how the door may bo opened to the 
very mischief at which the Act aimed, by sales in future being pre- 
ceded by a possessory xnortgage of the land subsequently conveyed, 
so that the purchaser should be in possession of the si?* at the date 
of sale, and thus bo able to say that he and not the ex-proprietor 
held it at that the provisions of the statute wmuld be 

easily evaded. I think tho^tthis appeal must be decreed, and the 
decree of the first Court resmr^with costs in all Courts. 

Mahmoou, J.*— I entirely concurTp the order proposed by the 
learned Chief Justice, but I wish to"V^d a few words. It is 
admitted by the plaintiff that the, defendants a>ojn possession of the 
land; w^hich is the subject-matter of the suit. li^ also granted 
that the only title on tlie basis of which the plaintiff claTuM. this land, 
is the sale-deed dated the 29th July, 1879. It seems to me that 
upon this state of things much less depends upon what the defend- 
ants can show than upon the title which the plaintiff can show. 
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The learned District Judge seems to take it for granted that Didari 
was an occupancy-tenant, but had ceased to he so by the operation 
of some rule of law, of which I am not aware, and which the learned 
Judge does not mention in his judgment. If we w'ere to allow 
the judgment of the learned Judge to stand, wo would be turn- 
ing out of possession a person who is entitled to hold possession of 
tha land sold by the operation of law. I entirely concur in, and 
fully accept, the interpretation placed by the learned Chief Justice 
upon s. 7 of Act XII of 1881. It seems to me that the plaintiff’s 
title to the possession of the land fails, and his case must therefore 
fail. 

. Appeal allowed. 


Before Mr. Justice Oldfield and Mr. Justice Tj/rrell. 

HAZARI and othbps (Defendants) b.CHUNNI LAL (PuiNirFF). » 


Surety— Act IX of 1S72 (Contract Act\ss. ISi.lZI, lZ9, andUl. 

A deorce-liolder, in execntion-prooeediags, agreed to accept payment of the 
decretal eraonnt by the judgment-debtorg in annual instalments. He also accept- 
ed from certain other persons a surety-bond in the following terms "In case 
of default of paying the instalments, the whole decretal money, with costs and 
interest at 8 annas per cent , shall be exeeuted after one month ; and for the 
satisfaction of the decree-holder we, the exconfants, stand as sureties of the jndg- 
ment-dehtors." The judgment-debtors paid fire instalments and then , made 
default. The decree-holder omitted to apply for exeention, and the decree became 
time-barred. He then sued the sureties to recover the amount of the decree. 

ffeld that the terras of the bond requiring the creditor to execute' his decree 
within one month were peremptory, and imported much more than the usnal agree- 
ment under such circnmstances, that the decree-holder might execute his decree, 
if be pleased, on a default ; that the legal consequence of his omission to execute 
the decree being the discharge of the principal debtors, the sureties would, under 
s 184 of the Contract Act, stand discharged likewise ; that his action was much 
more Serious than " mere forbearance ” in favour of his debtors, in the sense of 
8 isr . that he had done an act inconsistent with the equities of the sureties and 
omitted to do an act which his duty to them (under the agreement) required, where- 

Bv the-r eventual remedy against the priueipal debtors was impaired (s. 139); that 

he had deprived the sureties of the benefit of the seenrity constituted by .he 
decree- that they were , therefore discharged to the extent of the value of that 
security (s. 141) ; and that the suit must Gonsequently be dismissed. 
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The plaintiff ill this case claimed Es. 719-6-0. It appeared 
that the plaintiff, Ohuiini Lai, held a decree for money against 
certain persons and took out execution of it. In the course of the 
execution-proceedings he agreed to accept payment of the docrota! 
amount in eleven annual instalments, the defendants in the present 
suit giving him a bond in which they agreed to pay the debt in case 
of default on the part of the judgment-debtors, and mortgaged 
certain immoveable property as collateral security. The judgment- 
debtors paid five instalments and then made default. In the pre-^ 
sent suit Chunni Lai sought to recover the amount of the decree 
from the sureties. At the time of suit the decree had become time- 
barred, Chunni Lai having omitted to apply for execution. The 
terms of the surety- bond are stated in the High Court’s judgment. 

The first Court dismissed the suit. On appeal by the plaintiff' 
the lower appellate Court gave him a decree. 

It was contended in second appeal on behalf of the defendants, 
with reference to the terms of the surety-bond, that the sureties 
had been discharged in law by the conduct of the creditor, in 
allowing tlie' decree to become time-barred, 

Mr. C, IL Bill, for tlie appellants. 

Mr, T. Conlan tind Babu Nath Chaudhri, for the res- 

pondent. 

Oldfield and Tyrrell, JJ.— Having oarefully examined the 
terms of the surety-bond, the basis of this action, we are of opi- 
nion that they amount to this, that the creditor hating given his 
debtor time to pay Ka. 816-3-6, costs, and interest at 8 annas per 
cent., the amount of his judgment-debt, the debtor covenanted to 
pay this sum in eleven years by engaging, on the occurrenoe of a 
single default, to execute his decree for the whole sum remaining 
due under it, on the expiry of one month from the date of the 
default, and the sureties bound themselves to guarantee satisfaetioa 
of the decree debt, in the event of failure of payment, by the mode 
indicated above. In other words, the debtors were to have time, 
and to make punctual periodical payments, failure in punctuality 
to be necessarily followed within one month by execution of the 
. decree on the decree-holder’s part, the sureties becoming then and 
thereafter responsible for any eventual failure in full satisfactinn 
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of the decree. The words of the deed were : — In case of default 
of paying the instalments, the whole decretal money, with costs, 
and interest at 8 annas per cent., shall be executed after one month ; 
and for the satisfaction of the decree-holder, we, the executants, 
stand as surety of the judgment-debtors to Bs. 816-3-6, with all 
the costs of the Court and interest.” The first and necessary 
step to be taken on occurrence of a default was, within a month 
from its date, execution of his decree on the part of the creditor. 
The language of this part of *the covenant is peremptory, and im- 
ports much more than the usual agreement under such eircum- 
stances, that the decree-holder may or is at liberty to execute his 
decree, if he pleases, on a default. Instalments were regularly 
paid for five years, down to the 20th April, 1879 ; then pay- 
ments ceased, and the decree-holder took no steps against his Judg- 
ment-debtors to execute his decree which is now defunct by lapse 
of time. He sues the sureties for the unpaid balance due on the 
decree, with interest to the date of his suit, instituted in November, 
1884. Having failed in the Court of first instance, he obtained 
a judgment from the District Judge in appeal; and the sureties 
seek in second appeal to get that decree set aside. On our read- 
ing of the peonliartermB of the agreement set out above, we are 
satisfied that the appeal should prevail. It must be conceded that 
the legal consequence of the respondent's omission to execute the 
decree has been the discharge of his pidncipal debtors. The decree 
is dead, and they are released from all responsibility under it. 
The sureties, then, would, under the^rule of s. 134 of the Indiatii 
Contract Act, stand discharged likewise by virtue of this omission 
of the creditor. But it was argued that (s. 137, id.) ^^ mere 
forbearance on tbe part of the creditor to enforce his remedy 
against the principal debtor does not, in the absence of any pro- 
vision in the guarantee to the contrary, discharge the surety,” 
This is doubtless true ; but the action of the respondent, who omit- 
ted in this case to resort to the execation of his decree, and allowed 
it to become a dead letter by limitation, is, in our opinion, 
much more serious than mere forbearance ” in favour of hisy,. 
debtors. And we hold that by his failure to carry out this express 
part of his agreement, he did an act (s. 139, M.) inconsistent with 
the equities of the sureties, and omitted to do an act which his 
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doty (o the sureties (under the agreement) required him to do, 
whereby the ev^entoal remedy of the sureties themselves against 
the principal debtors mUvSt necessarily have been impaired. We 
are also of opinion that by allowing his decree to become 
incapable of enforcement, the respondent deprived the sureties of 
the benefit of the decree, which was a subsisting security in his 
hand at the time when the contract of suretyship was entered into, 
and the loss of this security, to the benefit of which the sureties 
were entitled, through the act of the creditor, would operate to 
the discharge of the sureties to the extent of the value of that secu- 
rity fs. 141, i(L), In this view of the facts of the agreement and 
of the law applicable to them, we must set aside the decree of the 
lower appellate Court, and, allowing this appeal, dismiss the res- 
pondent’s suit with all costs. 

* Appeal allowed. 


Before Mr, Justice Brodhurst and Mi\ Justice T^rrett, 

RAM SxIHAI and othbrs (Dkcrer-holders) v, Thk BANK of BENGAL 
(Judgment-debtors).* 

JExeculion of decree^ Costs ever sal of decree — Refund of costs recovered hy 

drccution — Interest, 

‘ A successful appellant in an appeal to tlie High Court applied, in execution 
of lus decree, for a refund of a sum of money wliich ho had paid to the respondent, 
by way of costs mfch interest thereon, in execution of the lower Court’s decree, 
lie further applied for interest on the refund claimed, at the rate of Hs. 6 per cent, 
per annum, 'i'he respondent objected to paying interest on the refund. 

JHeW that the appellant was entitled to the interest claimed on the refund 
of costs- JPoresier v. The Secretary of State for India in Council (1) referred to. 

^ One Qur Prasad sued for the sale of mortgaged property, im- 
pleading the mortgagor and the Bank of Bengal, which had pur- 
chased the mortgaged pi’operty at an execution-sale. The Sub- 
ordinate Judge of Cawnpore, by whom the suit was tried, dismissed 
the claim for the sale of the property, awarding the Bank its costs, 
with interest. The Bank' recovered these costs, amoiinting/to 
Rs. 642, that is, Rs. 633 principal and Rs. 9 interest, in execution 
of' the decree. The plaintiff appealed from the decree of the 

• First Appeal No. 41 of 1880, from an order of Munshi Rai Kulwahfr Prasad, 
Subordinate Judge of Cawnpore, dated 14th December, 1885. 

.h: .\Y Gale., 
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Subordinate Judge to the High Court, wbicbj on the 4tli May, 
1885, gave the plaintiff a decree for the sale of the property, and 
awarded him costs. The heirs of the plaintiff applied to obtain in 
execution of the High Court’s decree the refund of the sum paid to 
the Bank under the decree of the Court’ of the Subordinate Judo’e 

■ , o 

on account of costs — that is to say, of the sum of Rs. 642, together 
with interest at the i*ate of Rs* 6 per c6ht per annum. The Bank 
objected to paying interest on the refund claimed, and this objection 
was allowed by the lower Court. The decree-holder appealed to the 
High Court. 

Pandit Nand Lai and Pandit Moti Lal^ for the appellants. 

Pandit Nand Lai relied on J aswant Sinph y. Dip Singh (1) 
and Forester v. The Secretary oj State for India in Council (2), 

Mr. (?. Spankie, for the respondent, referred to Rodger v. 
The Comptoir d\ Lscompte de Paris (3) as expressly deciding the 
point whether interest should be granted on refund of costs. The 
cases cited for the appellant are not in point. The first does not 
relate to costs, and in the second Rodger v. The Compioir 
is distinguished. 

BnohHnRST and Tyrrell, JJ.— ATpatt from authority, which 
is strong and clear on the" general question of, restitution, We are 
satisfied that, in comnion justice and fairness, the appellants are 
entitled to the moderate interest they claim on their money, which 
has now to be refunded to theih by the respondent. 

This consists of a principal sum of Es. 642, of which Es. 9 
W’-ere interest, recovered wrongfully in a form'er stage of the liti- 
gation by the respondent from the appellants as compensation for 
the respondent’s costs. The Court below has not understood the 
rule laid down in Forester v. The Secretary of State (2 }. It is of 
course true that a Court executing a decree for costs cannot award 
interest , on those costs not given by the decree. But the casa 
before us is quite different. The question is not of awarding inter- 
est to the successful appellant on the costs given him by the decree 
under execution, such interest being not awarded on the decree. 
The question is, whether interest may or not be given on the sum 

(1> r. L. R., 7 All. 432. (3) 7 Moo. P. C. C., N. 314 ; L. R., 

(*2) I. L. R., 3 Calc., 161. J P. Q. 466. 
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wrongly obtained, as described above, by the respondent from 
the appellant, restitution of which is now secured by the operation 
of the final decree in the ease. We allow the appellant's claim 

and decree his appeal with costs. 

Appeal allowed. 

Before Mr, Justice Brodhurst and Mr. Justice TijrreU. 

JUOAL KISHORE (Plaintiff) v. HUBASIRAM anIi another (Defendants)’^. 
eartmrship-^Joint Hindu farnilT/Suit by otie member for debt due to family firm. 

In a suit for money lent, brouglit by ike father of a joint Hindu family who 
carried on jointly an ancestral money-lending business, theplaintitf stated, in exa- 
mination, that he had ceased to take an active part in the management of the 
affairsofthefirm, and that the control of its business was in the hands of his 
sons, whom he described as maliks (1).'^ 

Held that, under the circumstances, the plaintiff could not maintain the suit 
in his individual capacity, and Without joining his sons as plaintiffs with him, hiS 
sons being his partners in the ancestral business, and he not being the managing 
member or proprietor. 

The plaiutift in ihis case, Jugal Kiahore, and his five sons 
were members of a joint Hindu family, and carried on jointly an 
ancestral money-lending business. The plaintiff sued the defend- 
ants for money lent by the firm to them. The plaintiff was exa- 
mined, and stated that he had made his sons the owners of the 
firm, retaining his interest in it to profits and losses, and that by 
reason of increasing infirmities he had ceased to take an active 
part in the management of the affairs of the firm, and that the 
active partners were his sons. Upon this the defendants objected 
that the plaintiff was not competent to sue alone, and his sons 
should have been joined as plaintiffs, and not having been so 
joined, tbe suit should be dismissed. The Court of first instance 
disallowed this objection, and trying tbe suit on the merits, dis- 
missed it. Tbe plaintiff appealed, and the defendants contended 
in support of the decree that the suit ought to have been dis- 
missed, “ because, on the showing of the plaintiff, the contract 
■was made with his firm, and his partners were not parties to the 
litigation.” 

• Second Appeal No. 13.W of 1886, from a decree cif T.lt. Rodfern, Ksq., 
District Judge of Agra, dated the 4tli May, 1886, afarming > deoreo of Maulvi 
Muhammad tiaid Khan, Subordinate Judge of Agra, dated the 21th December, 
1884. 

„ (1) “Proprietors.” 
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The lower appellate Court held that, as the plaintiff was not 
the -managing member of the family firm, ^Hhe ordinary rule 
which requires a suit relating to the business of a partnership 
to run in the names of all the partners, ought to be enforced.” 
It therefore dismissed the appeal. 

The plaintiff appealed to the High Court upon the ground, 
amongst others, iHat the plaintiff, as head of the family, was 
entitled to sue on its behalf. 

Mr. W. if. Colvin, for the appellant- 

Pandit Aludhia Nath and Munshi Ka%hi Prasad, for the res* 
pendents. 

Brodhurst and Tyrrell, JJ.— We cannot interfere. The 
appellant stands in this position, that he has declared the firm to 
which the debt is due to be ancestral, and he has asserted that the 
control of its business is iu the hands of his sons jointly. He calls 
. them ^^maliks (1).” From either point of view, then, he cannot 
sustain this suit in his own individual capacity. His sons are his 
partners in the ancestral business, and he is not the managing 
member or proprietor. 

We dismiss the appeal with costs. 

Appeal dismissed, 

Before Mr, J'ustioe Straight^ Ojfg, ChieJ‘ JutMicCf and Mr, Justice. Tgrrell, 
EALIAN BIBI and anoi:her (PlAiiiTiPFs) v. SAFDAR HUSAIN KHA2T 

AND OTHERS (DEPENDANTS).* 

Par dah-msMn—- Civil Procedure Code^ 8S':i^Q^lZ&-^iyi8Cov0'y of domn^enis. 

In a suit brouglit by two Mubammadan pardah-nashin ladies for recovery 
of immoveable property by right of inheritance, an order was passed under s. 129 
of the Civil Procedure Code, requiring the plaintiffs to declare by affidavit “ all the 
papers connected with the points at issue in the case which were or had been in 
their possession or control.” After some ineffectual proceedings, the plaintiffs 
Were peremptoriiy ordered to die their affidavit on a certain date. On that date 
an affidavit was filed on their behalf by their brother and mukhtar, with a list of 
their documentary evidence, but the affidavit and list was considered defective upon 
several grounds, one of which was that it ought to have been made by the plain- 
tiffs personally. Further time was then given to the plaintiffs to amend these 
defects, and ultimately they filed an affidavit purporting to be made by them 

• First Appeal No. 154 of 1885, from a decree of B. J. Leeds, Esq., District 
Judge of Gorakhpur, dated the 27th April, 1885. 

(1) “ ProprietorSk” 
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personally, praying that the Court would have it veritied in any manner thought 
proper, provided that their pardah-nashini were not interfored with. The pourt, 
under s. 136 of the Code, dismissed tho suit for want of prosecution, in consequence 
of the orders under s. 129 not having been complied with, though ample opportu- 
nity had been given to the plaintiff, and no sufficient ground for non-compliance 
had been shown. 

Beldy without going into the question *of the sufficiency or non-sufficiency of 
the action of tho plaintiffs, with regard to the orders made under a. 129 of the 
Code, that looking at the disabilities of tho iffaintiffs and the circumstances of 
their suit, the case was not one in which it was expedient to enforce the liability to 
which they might have exposed themselves under the peculiar provisions of s. 136. 

The facts of this case are suflGiciently stated for the purposes of 
this report in the judgment of the Court. 

Mr. Abdul Majid^ Mr. Smeon^ and Maulvi Mehdi Hasariy 
for the appellants. 

Mr. G.E. A. Ross and Pandit Nand Lal^ for the respondents. 

Straight, Offg- 0. J., and Tyrrell, J. — The appellants, two 
Muhammadan pardah ladies, brought a suit in the District Judge’s 
Court at Gorakhpur, on the 10th June, 1881, for recovery of 
landed property by their right of inheritance to part of the estate 
of one Muhammad Wazid. The suit was dismissed as barred by 
limitation. But in first appeal it was remanded for re-trial under 
8. 662, Civil Procedure Code. When the case was restored in the 
Court below, and came on for trial, the J udge made an order 
under s. 129, Civil Procedure Code, requiring the plaintifiFs-appel- 
lants to produce with an affidavit all the papers connected with 
the points at issue in the case which were or had been in their 
possession or under their control.” After some ineffectual proceed- 
ings, the plaintiffs were ordered to file their affidavit peremptorily 
on the 1st April, 1885. On that date an affidavit was filed on be- 
half of the plaintiffs by their mukhtar and brother Kazi Muham- 
mad Ikram Ali, with a list of their documentary evidence. This 
mukhtar appeared under a special power of attorney, executed and 
registered in this behalf under the hands of the two ladies on the 
27th and 28th March, 188*5, The Judge found the affidavit and 
list of the 1st April defective, because (i) it was not made per- 
sonally by the plaintiffs, (ii), because it disclosed only documents 
connected with the issues on the record, and (lii) beoause it disclos- 
ed only documents in possession of the ladies, aud failed to disclose 


VOL, VIII] 


ALLAHABAD SERIES. 


267 


or meDtion documents onccj but not at present, in their possession. 
Therefore the Judge gave the plaintiffs further time to the 16th 
April, 1885, to amend these defects. On the 1 5th April, the plain- 
tiffs filed before the Judge an affidavit purporting to be made by 
them personally, praying that the Court may have it verified in 
the manner it thinks proper, provided petitioners’ pardah-naskm is 
not interfered with.” On the 27th April the Judge disposed of 
that petition and of the suit by his order which is now appealed 
to us.' It runs as follows : — The order of this Court not haviniy 

o 

been complied with, although ample opportunity has been given to 
the plaintiffs, and no’ sufficient ground for non-compliance having 
been shown, I have no alternative, much as I regret the necessity, 
hut to exercise the power given me by s* 136, Act XlVof 1882, 
and to direct that the suit be dismissed for want of prosecution, and 
I now make an order to that effect, with costs, and the usual 
interest thereon.” 

Without going into the question of the sufficiency or in- 
sufficiency of the action of the plaintiffs with regard to the orders 
made under s,T29 of the Court, it is enough here to say that, 
looking at the disabilities of the plaintiffs and the circumstances of 
their suit, it appears to us that the case was not one in which 
it was expedient to enforce the liahility to which they may have 
exposed themselves under the peculiar provisions of s. 136 of the 
Code. 

We therefore allow the general plea of the appellants, and, 
decreeing this appeal, remit the case for trial to the Court below. 
The costs here will be costs in the cause. 

Appeal allowed* 

Before Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood. 

BEHARI LAL (Plaintiff) r. HABIBA BIBI and others ( Defendants). # 

Pardah-ncbskin- — Execution of deeds, 

A suit was bronglit upon a bond purporting to bave been executed on bebalf 
of two Mnbammadan pardah-nashin ladies by tbeir husbands, and lo charge their 
ijninoveable property. The bond was compulsorily registrable, and it was present- 
ed for registration by a person who professed to be authorized by a power-o£ 
-attorney in that behalf. The only proof gi ven by the plaintiff tha t t his powe r-of- 

First Appeal No. 199 of 188S, from a deoree of Rai Raghu Nath Sahai, 

Subordinate Judge of Azamgi.rii; dated the 31st duly# 1885. 
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-attorney was executed by the ladies, or with their knowledge and consei^t, was the 
evidence of a witness who deposed that he wm not personally acquainted with 
them nor did he know their voices, that ho went to their residence, that there were 
two women behind tn, pctvdcth whom the executants of the bond said were their res- 
pective wives, and that these women acknowledged they had made the power-of 
-attorney. There was nothing to show that the ladies had ever benefited in any 
way from the money advanced undo^ the bond. 


Beld that, even if the ladies behind the pardah wore in fact the two defend- 
ants, this evidence would not bo enough to bind them, and that it was for the 
plaintiff, who sought to bring their property to sale on the strength of a transaction 
with them, to show that they were free agents in the matter, and, having a clear 
knowledge of what they were doing, accorded their consent to it. 

Buzloor EuheemY. Shuinsoonnissa Begum (1), Ashgar Alt v, Dehroos Banoo 
Begum (2), and Sudlsht Lal v. Sheobarat Koer (3) referred to by MAHMOon, J. 


The plaintiflF in this case claimed the amount due on a bond, 
dated the 16th September, 1873, from Rafi-ud-din Ahmad, and 
his wife Habiba Bibi, and Salima Bibi, the wife of Nurul Hasan, 
by whom the bond purported to be executed. He also claimed 
the sale of certain zamindari property mortgaged in the bond. 
This property was property which the two female defendants, 
who were sisters, had inliorited from their father. ^ The bond pur- 
ported to be executed by Habiba Bibi by the pen of Rafi-ud-din 
Ahmad,’’ her husband, and by Salima Bibi by the peq of 
ISfurul Hasan,” her husband. It was registered on the 27th Sep- 
tember, 1873, by one Maula Khan, under a mxihhtaT-nama, or 
power-of-attorney, which purported to be executed by Rafi-ud-din 
Ahmad, Habiba Bibi and Salima Bibi, and was authenticated by 
the Sub-Registrar, who had issued a commission for the examina- 
tion of the ladies as to the voluntary nature of the execution of the 
power by them. The defendant Rafi-ud-din Ahmad did not defend 
the suit. It was defended by the female defendants, who pleaded 
that they had not executed the mukhtaT^-nama, or the bond, and 
had no knowledge whatever of those deeds and had not benefited 
in any way from the money advanced under the bond. 


The Subordinate Judge of Azamgarh, by whom the suit was 
tried, dismissed it in respect of the female defendants. He found 
that they had no knowledge of the miikhtaT-nama or the bond, and 


(1) 11 Moo. I. A. 551 i 8 W.B., 
P. C. 3. 

C2)1.L. K.,8Calc. 32L 


(3) L L. E.. 7 Calc. 245; L. B., 
B Ind. Ap, 30. 
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had not benefited in any way from the money advanced under 
the bond. The pkintilf appealed to the High Court 

Munslii Kashi Prasad and Munshi Hanuman Prasad^ for the 
appellant. 

Pandit Ajadhia Nath and Munshi Ram Prasad^ for the 
respondents. 

Straight, Offg. 0. J. — This was a suit brought by the plaintiff 
Behari Lai upon a bond dated the 16th of September, 1873, for 
Es. 6,700, purporting to have been executed by one Rafi-ud-din, 
for himself and for his wife Habiba Bibi, and by one Nurul 
Hasan on behalf of his wife Salima Bibi. The two ladies were 
the daughters of Fakhr-ud-din Ahmad, and Eafi-ud-din was his 
nephew, and the property said to have been charged admittedly 
came to the hands of the obligors upon the death of Fakhr-ud-din, 
to whom it had belonged. The bond of the 16th of September, 
1873, was, as I have said, not signed by either Habiba Bibi or 
Salima Bibi, and it was subsequently presented for registration by 
one Maula Khan, who professed to be authorized in that behalf 
by a power of attorney dated the 17th September, 1873. Now 
the bond can only be given in evidence and held to be binding 
against the ladies, their immoveable property charged therein, 
if it was duly registered, and the question whether it was so regis^ 
tered turns upon whether the power-of-attorney was in fact made 
by them, with their conscious consent and full knowledge and 
comprehension of what they were authorizing Maula Khan 
to do. The Subordinate Judge has found that the bond ^ to the 
plaintiff was not proved to have been executed with the know- 
ledge of the ladies ; that they are not shown to have benefited by 
it in any way ; and, as I understand him, he also rejected the 
power-of-attorney as not binding on them. 

It is upon this latter point that I am prepared to deal with 
the appeal and dispose of it. Now there can be no doubt— and 
many Privy Council rulings are to be found approving the prin- 
ciple— that in cases such as that before me, in which the interests 
of pardah-nashin womon B.rQ concerned, those who seek to aflreot 
them with liability under an instrument of the kind sued on 
here, are bound to prove that they had knowledge of the nature 
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and cliaracfcer of the transaction into which they are said to have 
enteredj that they had some independent and disinterested adviser 
in the matter, and that they put their hands to the document 
relied on, or authorized some other persons to execute it for 
them, fully understanding what they were about in doing so* 
In the present case all that the plaintiff has proved by one witness, 
Imam-ud-din, is that upon a particular day he went to the resi- 
dence of the ladies, with whom he was not personally acquainted, 
nor did he know their voices. He says their were two women 
behind a pardah who were said by their husbands, Hafi-ud^din 
and Nurul Hasan, to be their respective wives, and that these 
persons ackowledged they had made the power of attorney. Now 
I will go the length of saying that even if the ladies behind the 
pardah were in fact the two defendant Miisammats, I should not, 
in reference to the principles already enunciated, be prepared to 
hold that this is enough to bind them. I think it was for the 
plaintiff— who is seeking to bring their property to sale on the 
strength of a transaction with these two pardah-nashin ladies— 
to show that they were free agents in the matter, and, having a 
clear knowledge of what they were doing, accorded their consent 
to it. This, in my opinion, he has wholly fjxilod to do, and, under 
such circumstances, I think the lower Court was right in dismiss- 
ing the suit, and I therefore dismiss the appeal with costa. With 
regard to the application made to-day for the admission of the 
mukhtar-nama^ which was rejected below, it is unnecessary to say 
more than that I have dealt^ with the case as if it were in evi- 
dence. 

; Mahmoob, J. — I am of the same opinion. I entirely concur 
with the learned Chief Justice in his estimate of the e vidence. It is an 
estimate which I, from my acquaintance with the facts of Muham- 
madan life to which it refers, accept as in keeping with the rulings 
of the Privy Council in such matters, which have done for the par- 
women what their life requires, which is, that they should 
be placed, by analogy, on a footing somewhat similar to that of 
persons non compotes mentis. The doctrines of equity which relate 
to such persona have been stated in s. 228 of Story’s work on Equity 
Jurisprudence, where it is kid down that ^‘ Courts of equity 
deal with the subject upon the most enlightened principles, and 
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watch with the most jealous care every attempt to deal with per- 
sons non compotes mentis. Wher ever, from the nature of the 
transactioUj there is not evidence of entire good faith {uherrimoe 
Md)yOv the contract or other aot is not seen to be just in itself, or 
for the benefit of these persons, Courts of equity will set it aside, or 
make it subservient to their just rights and interests.” I desire 
to embody this passage in my judgment for the benefit of the 
subordinate Courts, to which, generally speaking, such works as 
Story’s are not accessible ; and for the same reason I wish to 
read certain passages from the judgments of the Lords of the Privy 
Council in order to show the manner in which their Lordships 
have from time to time applied the doctrine of equity to 
^arflfa/i-nas/n*n ladies. The leading case upon the subject - is 
Btizloor Ruheem r, Shunisoonnissa Begum (1), w’here their 
Lordships made the following observations (p. 585)— The 
Attorney-General, indeed, argued that a distinction is to be drawn 
in this respect between a Muhammadan and a Hindu woman ; 
naj, that in all that conoerns her power over her property, the 
former is b}’’ law more independent than an Englishwoman of 
her husband. 4 It is no doubt true that a Musulman woman, 
when married, retains dominion over her own property, and is 
free from the control of her husband in its disposition ; but the 
Hindu law is equally indulgent in that respect to the Hindu 
wife. It may also be granted that iu other respects the Muham- 
madan law is more favourable than the Hindu law to women 
and their rights, and does not insist so strongly on their necessary 
dependence upon, and subjection to, the stronger sex. But it 
would be unsafe to* draw from the letter of a law, which, with the 
religion on which it is chiefly founded, is spread over a large por- 
tion of the globe, any inference as to the capacity for business 
of a w-oman of a particular race or country. In India the Musul- 
man woman of rank, like the Hindu, is shut up in the zananay 
and has no communication, except from behind the pardahy Ot 
screen, with any male persons, save a few privileged relations or 
dependants \ the culture of the one is not, generally speaking, 
higher than that of the other, and they may be taken to be equally 
liable to the pressure and influence which a husband may be 
(1) 11 Moo. 1. A. m j 6 W, R., P. C. 3. 
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presumed to be likelj to exercise over a wife living in sucli a 
state of seclusion. Their Lordships imisi, therefore, hold that 
this lady is entitled to the protection wliioh, according to the au- 
thorities, the law gives to b. pardah^nashifiy and that the burden of 
proving the reality and hona fitUs of the purchases pleaded by her 
husband was properly thrown on him”. The princi|)les upon which 
these observations proceed must not be lost sight of in connection 
with such cases. Again, in Ashgar Ali v. Debroos Banoo Begum 
(1^, which was also a case in which a Muhammadam pardah-^nashin 
lady was concerned, their Lordships made observations which 
seem to me to be very pertinent to cases like the present. Their 
Lordships said (p. 327) : — It is incumbent on the Court, when 
dealing with the disposition of her property by a 
woman, to be satisfied that the transaction was explained to her, and 
she knew what she was doing, and especially so in a case like the 
present, where, for no consideration, and without any equivalent, 
this lady has executed a document which deprives her of all her 
property.” There are many other cases to be found in the Re- 
ports which lay down the same doctrine, but I will cite only one 
more passage from the judgment of their Lordships in a recent 
case — Lai v Sheoharat Koer (2), in which the facts were 
somewhat similar to those of the present case Their Lordships 
desire to observe that there is no satisfactory evidence that this 
maJchtar^narna was explained to the defendant in such a way as to 
enable , her to comprehend the extent of the power she was 
conferring upon her husband. Tn the case of deeds and powers 
executed by poTda/i-nas/u'n ladies, it is requisite that those who 
reply upon them should satisfy the Court tliat they had been 
explained to, and understood by, those who execute them. There 
is a want of satisfactory evidence of that kind in the present case. 
But their Lordships do not desire to rest their decision upon this 
ground If it had been proved that the husband had con- 

tracted loans and obtained advances on behalf of his wife, it may 
be that under this power-of-attorney she would be bound by his 
acts, as being within the scope of his authority. But it would 
have to be shown, not only that he borrowed the money, but that 

(1) I. L, R., 0 Oak. 824 

(2) h L. B., 7 Calc. 245j L. B,, 8 Ind. Ap 30. 
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it was borrowed for her.” These passages seem to me to be closely 
applieablo to the CTrcumstances of this case. 

With reference to the observations of the learned Chief Justice, 
I have only to add that in all these transactions, the important 
thing to see is what was actually done. In the present case there 
is nothing to show that this large sum was ever utilized for the 
ladies’ benefit, and there is no satisfactory evidence to show that 
they took part in the execution of the or understood 

its contents, or that they were aware of the existence of the bond, 
or that it was executed with their consenh The findings of the 
lower Court aje satisfactory, and 1 would not interfere. 

Appeal dismused* 


Btfore Mr, Justice Oldfield and Mr, Justice Tyrrell, 

KOJI RAM (PLAiNTxrF) v. ISHAR DAS anu anotoeb (Defexjdants 
Suit for woney paid by a prC'en^ptor iinde-^ a decree for pre-emption which has 
become void- — Act XV of 1877 {Limitation Aci)» sch ii) iVos. 62, 97, 120 — 
Suit for money had and received for' plaintiff'e-use--' Suit for money paid upon 
an existing consideration which afterwards fails. 

Pending an appeal from a decree for pre-emption in respect of certain property 
conditional upon payment of Rs. 1,595, tbe pre-emptor decree-holder, in August, 

1880, applied for possession of the property in execution of the decree, alleging 
payment of the Rs. 1,595 to the judgment-debtors out of court, and filing a receipt 
given by them for the money. This application was ultimately struck off. In April, 

1881, judgment was given in the appeal, increasing the amount to be paid by the 
decree-holder to Rs. L994, which was to be deposited in court within a certain time. 
The decree-holder did not deposit the balance thus directed to be paid, and the 
decree for possession of the p roperty accordingly became void. In 1882, the decree- 
holder asigned to K his right to recover from the judgment-debtors the sum of 
Bs, 1,595 which he had paid to them in August, 1880. In December, 1883, K sued 
the judgment-debtors for recovery of the Rs, 1,595 with interest. 

Beldlhat No. 62 of the Limitatfon Act did not govern the suit, but that No. 
97, and, if not, No. 120, would apply, and the suit was therefore not barred by 
limitation. ' 

The suit out of which this appeal arose was brought under the 
following circumstances : — In February, 1880^ one Ram Lai 
obtained a decree for pre-emption in respect of certain property^ 

• * Second Appeal No 1264 of 1885. from a decree of W. R. Barry, Addi- 

tional Judge of Aligarh, dated the SOfch July, 1885, reversing a dec.-ee of Maulvi 
Saini-ullah Khan, Subordinate Judge of Aligarh, daUd the 22nd ISIay, IbSi. 
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conditional upon payment of Bs. 1^595 to tlio purchasers. This 
decree was upheld on appeal by the District Judge in April, 1880, 
and the purchasers preferred a second appeal to the High Court. 
Pending this appeal. Bam Lai, in August, 1880, applied for pos- 
session of the property in execution of the decree in his favour, 
alleging that he had paid the sum of Es, 1,595 to the judgment-^ 
debtors out of court, and filing a receipt given by them for the 
money. This application was ultimately struck off, inconsequence 
of the applicant’s failure to comply with an order directing him 
to file a copy of the decree. After this the High Court, in April, 

1881, gave judgment in the appeal, which it so for allowed as to 
increase the amount to be paid by the pre-emptor to Rs. 1,994-4, 
which sum was to he deposited in court wd thin one month from 
receipt of the decree in the lower Court, Ram Lai did not pay 
the balance thus directed to be paid to the purchasers, and the 
decree for possession accordingly became void. In February, 

1882, Ram Lai assigned to the plaintiff in the present suit, 
Koji Ram, his right to recover from the purchasers the sum of 
Rs. 1,695 which he had paid to them in August, 1880. In March, 
1882, the plaintiff made an application in the execution-depart- 
ment for recovery of the amount ; but the purcljasers objected 
that he was not a ^^representative” of Ram Lai within the mean- 
ing of s. 244 of the Civil Procedure Code, and therefore could not 
take proceedings in the execution-department. This objection 
was allow^ed j and the plaintiff in oonsequenoe brought the pre- 
sent suit in December, 1883, for recovery of the Rs, 1,595, with 
interest thereon, in the Court of the Subordinate Judge of Ali- 
garh. That Court decreed the claim for Rs, 1,595, but disallowed 
the claim for interest. The defendants appealed to the District 
Judge of Aligarh* That Court held that the suit was barred by 
limitation, with reference to No. 62, sch. ii of the Limitation Aet^ 
as a suit ^^ for money payable by the defendant to the plaintiff 
for money received by the defendant for the plaintiffs use,” the 
period prescribed for which was three years from the date when 
the money had been received by the defendants. 

In second appeal by the plaintiff it was contended on his be- 
half that the District Judge was wtong in applying to 
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the provisions of No. 62 of the Limitation Act, and that the limita- 
tioii properly applicable was that provided by No. 12Q. 

Babu iPaiA CAawd/in, for the appellant. 

Bandit Ajudhid Nc&th and Pandit SutidcLT Jjctlj for the respon- 
dents. 

OLDFiELDandTyRRELLjJJ.— We are of opinion that art. 97 
of the Limitation Act may be applied to this suit, and, if not, art. 

120 would apply. The suit is not governed by art. 62, as the 
Judge considers. In the above view the suit is not barred by 
limitation, and we set aside the decree of the lower apnellata 
Court, and remand the case for trial on the merits. Costs to 
follow’’ the result. 

Appeal allowed, 

% 

Before Mr, Justice Tyrrell and Mr, Justice Mahmood, 

HABIB-UN-NISSA and anothi!:^ (Plaintiffs) ». BARKAT ALI and ANornER Apru\o 

(Defendants.)* ... 

Muhammadan law — Pre-emption — Acquiescence in sale— Relinquishment of right. 

According to the Muhammadan lawj if a pre-emptor enters into a compromise 
wij-h the vendee, or allows himself to take any benefit from him in respect of the 
property which is the subject of pre-emption, he by so doing is taken to have acquies- 
ced in the sale and to have relinquished his pre-emptive right. 

In a suit to enforce the right of pre-eraptton founded on the Muhammadan law 
it appeared that the purchasers, by an agreement made with the plaintiffs on the 
same date as the sale in respect of which the suit was brought, agreed to sell the 
property to the plaintiffs any time within a year, and if the latter paid the price and 
purchased the property for themselves. 

Held that by the very fact of their taking the agreement, the plaintiffs ha4 
relinquished their right of pre-emption, and were precluded from enforcing it. 

The plaintiffs in this case, Muhammadans, claimed to enforce 
the right of pre-emption in respect of the sale of a house and cer- 
tain land appertaining thereto. The right was founded on Muham- 
madan law. The vendor, Barkat Ali, and the rendee, defendants, 
were Muhammadans, and Ihe property was sold on the 27th Octo- 
ber, 1883. On the day of the sale the vendee gave the plaintiffs 
an agreement in writing to selLthe property lo them, the terms of 
which were as follows I have to-day purchased the house of 

* Second Appeal No. 1305 of 1885, from a decree of H. A, Harrison, Esq./ 

Dnstricfc Judge of Meerut, dated the 24th June, 1885, confirming a decree of Bab u. 

Mritonjoy Mukerji, Subordinate Judge of Meerut, dated the i5th< April, 1885. 
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Jalal-ud-dia from Barkat Ali : counting from to-day, if (plaintiffs) 
within one year pay me what I have paid for the house, I will sell 
i to them, provided that they purchase for their own use and resi- 
dence and not for sale to another.’^ 

The defence to the suit was that the plaintiffs had not, as 
required by the Muhammadan law of pre-emption, made the 
or immediate demand, and had therefore 
lost their right, and that they had also lost it, according to the 
same law, by accepting from the vendee the agreement set out 
above, and thereby acquiescing in the sale to him. 

The Court of first instance dismissed the suit on the ground 
that the plaintiffs had not made the ^Mmmediate demand.” The 
plaintiffs appealed, and the lower appellate Court affirmed the decree 
of the first Court on that ground, and on the further ground that 
they had relinquished their right, by accepting the agreement 
from the vendee. The plaintiffs appealed to the High Court. 

Munshi Hanuman Framd and Babu Durga Ckaran^ for the 
appellants. 

Mr. T. Conlan and Manlvi Ahdul Mapd^ for the respondents, 
Maemooo, J. — Having heard the learned pleader for the appel- 
lants, I am of opinion that the appeal should bo dismissed with 
costs. 

The suit was one for pre-emption, arising out of a sale made 
omthe 27th October, 1883, in favour of Abdul Rahim, defendant- 
respondent, by one Barkat Ali, the other defendant-respondent. 
The pre-emptors are two ladies, who claim pre-emption under the 
Muhammadan law. The <luestions of law to be considered are 
two, namely,-— (i) whether the ^[talah-i-mawasabuty ” or immediate 
demand, had been properly made as required by the Muhammadan 
law ;^{ii) if it was, have the plaintiffs relinquished their right by 
entering into the agreement dated the 27th October, 1883, with 
Abdul Rahim? 

This agreement was made on the same date as the sale, and 
thereby the purchasers agreed to sell the property to the plaintiffs 
pre-emptors any time within a year, and if the latter paid the price 
and purchased it for themselves. Now, according to the Muliam-* 
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Biadaii law, if the pre emptor enters into a compromise with the 
vendee, or allows himself to take any benefit from him in respect 
of the. property which is the subject of pre-emption^ he by so doing 
is taken to have acquiesced in the sale, and to have relinquished 
bis pre-emptive right. Mr. Baillie, in his celebrated 
Muhammadan Law ^ at page 499, which reproduoes a passage of the 
Fatawa Alamgiri, states the law .as follows ‘^ The right of pre^ 
emption is rendered void by implication, when anything is found 
on the part of the pre-emptor that indicates acquiescence in the 
sale, as, for instance, when knowhig the purchase, he has omitted, 
without a sufficient excuse, to claim his right (either by failing to 
demand it on the instant, or by rising from the meeting, or taking 
to some other occupation, without doing so/ according to the differ- 
ent reports of what is necessary on the occasion); or, in like man- 
ner, when he has made an offer for the house to the purchaser ; or 
has asked him if he will give it up to him ; or has taken it from 
him on lease, or in moozaraut — all this with knowledge of the 
purchase.’’ 

This passage is conclusive, aud leaves no doubt that by the 
very fact of their taking the agreement referred to above, the 
plaintiffs have relinquished their right of pre-emption and are pre- 
cluded from enforcing it. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " 

la this view of the question It is unnecessary to consider the 
first question. I would dismiss the appeal with costs. 

Tyrrell, J.— I am quite of the same opinion. 

Appeal dismissed* 


Before Mr. Justice Brodhurst and Mr. Jmtice TyrrM. 

ZjlINAB BEGAM (Blaintiff) v. MANAWAR HUSAIN KHAN and 

Civil Procedure Code, 9S. 556', on-attendance of appellant at hearing of 

appeal-’-Dkmissod of appeal on the merits-- Application for re-admission. 

la anappealLeforeanappellate Court, the appellaait did not attend in person or 
by pleader, and the Court, instead of dismisMng the appeal for default, tried and 
dismissed it upon the merits. Subsequently, the appellant applied to the Court, under 
s 558 of the Civil Procedure Code, to re-admit the appeal, explaining her absence 


♦First Anneal No. 39 of 18S6. from an order of Maulvi Zain-uLAbdin, 
Subordinate Judge of Moradabad, dated the 19th September, 18S5. 
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when tlie appeal was calletl on for hearing. The Court rejected the application, 
on the ground that the appeal had been decided on the merits, and reasons had 
' been recordotl for its dismissal which there wore no apparent grounds for setting 
aside. 

Held that the Court sliould have dismissed the appeal for default, and it was 
illegal to try it on the merits, and the judgment was conse(|uentIy a nullity, the 
existence of which was no har to the re-admission of the appeal* 

Tots was a first appeal from an order passed by the Subordi- 
nate Judge of Moradabad, under s. 558 of the Civil Procedure 
Code, refusing to re~aclmit an appeal. Tbo appellant, Musamniat 
Zainab, was plaintiff in the suit which was dismissed by the Court 
of first instance (Munsif of Amroha). She appealed from the 
Mnnsifs decree to the District Judge of Moradabad, who trans- 
ferred the appeal to the Subordinate Judge. The appellant failed 
to appear either on the day fixed by the Subordinate Judge for the 
hearing of the appeal, or on the subsequent days to which the 
hearing was adjourned. Instead, however, of dismissing the 
appeal for default under s. 556 of the Civil Procedure Code, the 
Subordinate Judge tried it and dismissed it upon the merits. Sub- 
sequently the appellant applied to the Subordinate Judge, under 
s. 558, to re-admit the appeal, explaining her absence when the 
appeal was called on for hearing. This application the Suborvlinate 
Judge rejected, on the ground that the appeal had been decided 
on the merits, and reasons had been recorded for its dismissal 
which there were no apparent grounds for. setting aside. 

On this appeal it was contended for the appellant that the 
Subox'dinate Judge was not justified in rejecting her application, 
without inquiry into the truth or otherwise of the allegations made 
therein regarding the cause of her absence at the hearing of the 
appeal. 

Babu C/iawd, for the appellant. 

Mr. Abdul Majid y for the respondents. 

Brodhitest and Tyrrell, JJ.— The Subordinate Judge, as a 
first appellate Court, had the appellanf s appeal before him. On 
the day fixed for hearing, and on adjourned dates, the appellant 
did not attend in person or by pleader. The Subordinate Judge 
then had but one legal course open to him— to dismiss the appeal 
in default (s. 556), It was illegal to try the appeal on the merits^ 
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The jadgmeiit given in this way is a nullity, and must be cancelled ; 
its existence therefore was and is no bar to the re-admission of the 
appellant’s appeal (s. 558), if it was not barred by limitation or 
otherwise inadmissible. We must allow this appeal, and direct 
the restoration to the file of the application for re-admission under 
s. 553 on the merits, the costs of this appeal being costs in the 


Appeal allowed. 


Before Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice TgrrelL 

LAL SINGH ANB ANOTHER (DEFENDANTS) t7. DEO NARAIN SINGH 
AND OTHERS (PliAINTIPFS), 

Hindu Law — Joint Hindu family--- Alienation hy father— Suit by sons to set 
aside alienation — Duty of sons to pay faihefs debts— Burden of proof 

TRe rule enunciated by the Privy Council in Muddun Thahoor y. Kantoo Lall 
(1) and Sura) Bunsi Koer v. Sheo Persad Singh (2)/‘ that where joint ancestral pro- 
perty has passed out of a joint family, either under a conveyance executed by a- 
father in consideration of an antecedent debt, or in order to raise money to pay 
off an a]|tecedent debt, or under a sale in execution of a decree for the father’s 
debt, his sons, by reason of their duty to pay their father’s debts, cannot recover that 
property, unless they, show that the debts were contracted for immoral purposes to 
the knowledge of the vendee or mortgagee,” is limited to antecedent debts, i.e., to 
debts contracted before the sale or mortgage sought to be impeached by the sons ; 
and it does not cover cases in which a sum in ready money has been paid over to the 
father by the vendee or mortgagee. I'he authorities seem-to come to this, that in 
those cases where a person buys ancestral estate, or takes a mortgage of it from the 
father, whom he knows to haye only a limited interest in it, for a sum of ready 
money paid down at the time of the transaction, such person, in a suit by the 
sons to avoid it, must establish that he made all reasonable and fair inquiry before 
effecting the sale or mortgage, and that he was satisfied by such inquiry, and 
believed, in paying his money, that it was required for the legal necessities of the 
joint family, in respect of which the father, as head and managing member, could 
deal with and biod the joint ancestral estate. 

The three plaintiffs in this case were the sons of Ram Dihal, the 
first defendant, and on the 3rd October, 1883, when the suit was 
mstitnted, they were, so it was stated, aged respectively asfol- 
I 0 YVTS :— Deo Narain Singh, 23 j Ram Narain Singh, 18 years and 2 
months ; Jagat Narain Singh, 15 years and 2 months. On the 
12 th December, 1864, Deo Narain alone having been born, Ram 


♦ Second Appeal No. 286 of ISp, from a decree of E. B. Thornhill, Esq., 
District Judge of Jaunpur, dated the 30th January, 1885, reversing a decree of 
Maulvi Muhamnsad Nasir-ul-lah Khan, Subordinate Judge of Jaunpur, dated the 
22nd December, 1883. 


(1) 14 B. L. R, 187 j li. R.> I InJ* Ap. 333. (2) I, L. B., 3 Calc. 148. 
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Dilial made a conditional sale of two annas out of a four annas= 
ancestral Komindari share in favour of one Naipal Singh for Rs. 
1,200. The consideration given by the conditional vendee was that 
he paid off some prior incumbrances created by Ram Dihal, and 
also gave him a sum in cash. The two annas were to be held to 
be sold if the Rs. 13200 were not ro-paid by the 25th June, 1877. 
On the 28ih November; 1871, Ram Narain Singh and Jagat 
Narain Singh then having been born, Ram Dihal sold to the other 
defendants in this suit the entire four annas share, the considera- 
tion being Rs. I 32 OO, left with the vendees to pay off the conditional 
sale of 1864, Rs. 232 due to the vendees under a mortgage, and 
Rs. 1,500 in cash. The plaintiffs sued to set aside this sale to the 
extent of three annas, upon the ground that it was made without 
legal necessity and for immoral purposes, and that Ram Dihal had 
no power to sell the whole property. The defendants pleaded, 
among other matters, that they gave good consideration for the 
sale, and that, as regards the sum in cash handed over % Ram 
Dihal, it was taken for the necessary expense^ of the family. The 
Court of first instance (Subordinate Judge of Jaunpur), holding that 
the onus lay on the plaintiffs to prove that the sale was made for 
improper purposes, and that the money had been taken for neces- 
sary purposes of the family, dismissed the suit. On appeal by the 
plaintiffs the District Judge of Jaunpur, holding that it lay with 
the defendants to establish the necessity for the sale, reversed the 
first Court’s decree and decreed the claim of the plaintiffs. 

The defendants appealed to the High Court, contending that 
the District Judge was wrong in placing the burden of proof on 
them, and that it was for the plaintiffs to acquit themselves of their 
obligation under the Hindu law to pay their father’s debts, by 
showing that they were contracted for purposes which, under that 
law, were not binding upon them. 

Mr. T. Conlan, Mnnshi Hanuman Prasaci and Munshi Kashi 
Prasad, for the appellants. 

Pandit Ajudhia Nath and Pandit Sundar L&ly for the res- 
pondents. 

Btbatght, Offg. O.J., and Tteublu, (After stifling the facts, 
the judgment continuedj It seems to us that the principle onun™ 


VOL. vm.] 


.ALLAHABAD SERIES. 


281 . 


dialed tlieir Lordslnps of the Privy Council in Suraj Biimi 
Koer s Cmc (1) as to the effect of an earlier decision of tliat tribu- 
nal m Mud dun Thahoor v. Kontoo Lall, (2) imist be our guide in 
the present instance. It is as follows That where joint anees- 
tral property 1ms passed out of a joint family, either under a con- 
veyance executed by father ill consideration of an antecedent 
dei)tj or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the fatlier’s debt, his 
sons, by reason of their duty to pay their father’s debts, cannot 
recover that property, unless they show that the debts were con- 
tracted for immoral purposes, and that the purchasers had notice 
that they were so contracted.’’’ * It will be seen from this passage 
that where an antecedent debt is the consideration for a sale br 
the father of the ancestral property, or it is charged by him to 
raise money to pay off an antecedent debt, it rests wn’th the sons 
to show that such debt was contracted for immoral piirposes to the 
knowledge of the vendee or mortgagee. But it is to be observed 
that tliis rule is limited to antecedent debts, that is to say, debts 
contracted before the sale or mortgage sought to be impeuohed by 
the sons ; and it does not cover cases in which a sura in ready 
money has been paid over to the father by the vendee or mortgagee. 
As we understand it, the distinction drawm by their Lordv^hips is 
founded on the view that while in the one instance the vendee or 
mortgagee is not to be expected to. know or to come prepared 
with proof of the antecedent economy and good conduct of tlie 
owner of an ancestral estate,” on the other hand, may 

reasonably be expe.cted to prove the circumstances of his own 
particular loan” — Hunooman Per shad Pandn^^s Case {Z). The 
authorities therefore seem to come to this, that in those Cfises 
where a person buys ancestral estate or takes a mortgage of it 
from the father, whom he knows to have only a limited interest in 
it, for a sum of ready money paid down at the time of the transac- 
tion, such person, in a suit by the sons to avoid it, must establish 
that he made all reasonable and fair inquiry before effecting the 
sale or mortgage, and that he was satisfied by such inquiry, and 
believed, in paying his money, that it was required for the legal 

Cl) I. L. R., 3 Calc. 148. (2) 14 B. L. R, 187 j L, R , 1 Ind. Ap. 303. 

(3) 6 Moo. 1. A. 419. 
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necessities of tlie joint family, in respect of which the father, as 
head and managing member, could deal with and bind the joint 
ancestral estate. 

Adopting this rule and applying it to the present case, it is 
obvious that the Judge below in dealing with it did not appreciate 
the distinction to be drawn as indicated above, and that his deci- 
son does not meet the difficulties of the position. It seems do us 
therefore that the proper course for us to adopt is to remand the 
following issues under s. 5G6 of the Code for determination : — 

1. As to the Rs. 1,200, and Rs. 232 antecedent debts, part of 
the consideration for the sale to the defen^ant^, have the plaintiffs 
established that those debts were contracted for immoral purposes, 
and that at the time the sale was impeached the defendants had 
notice they were so contracted ? 

2. As to the Rs. 1,500 paid in cash to Ram Dihal by the 
defendants, have they proved that they made reasonable and 
proper inquiries before handing it over, and that they did it believ- 
ing it was required for tlie legal necessities of the joint Aimily of 
which tbo plaintiffs were members, and that Ram Dihal, ns manag- 
ing member and head, required it for purposes of iho joint family? 

The findings, when recorded, will be returned into tins Oovirt, 
W'ith ten days for objections from a date to be fixed by the Regis- 
trar* 


lUfore Mr. Justice Mahmood arid Mr.. Jusii e Oldfield,^ 

MUHAMMAD SALIM (Plaintiff) N ABIAN BIBI and others 
(Defendants). * 

Civil Pfoetdure Code 8. IZ — Res judicaia. — Dismissal of suit %inder 10, c/. ii, 
./Ic/ Vil of {Court Pees A cty — Dismissal of suit for misjoinder^'-^Vw- 
missal of suit In Us present form P 


The purchaser of certain immoveahle property in CKCCution of a decree sued 
for possession of the same. The suit was dismissed in its present furnV^ (^a 
laisiijat inaujudu), upon two grounds : first, with reference to s. 10 of the Court 
hces Act (VII of 1870), that the suit was undervalued and the plaintiff! had 
failed to pay, within the time fixed, additional court-fees required by the Court,^ 
and secondly, for misjoinder. The purchaser subsequently brought iv second suit, 


* Second Appeal No. 1360 of 
District Judge of Azamgarh, dated 
Maulvi Ahmad-ullah, Sabordiuate 


1885, from a decree of J. M. 0. Sicinbelt, Esq., 
the ;2nd June, 1885, confirming a decree of 
Judge of Axamgarh, dated the 23rd December, 
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Held that the dismissal of the former suit was not, under the circumstances, 
a decision within the meaning of s. 13 of the Civil Procedure Code such as could 
bar the second suit by way of res Jud/cata. 

Per Mahmood, J.— The object of s. 10, and indeed of the whole of the Court- 
Fees Act, is to lav down rules for the collection of one form of taxation, and 
the rule that statutes which impose pecuniary burdens or encroach upon, or 
qualify the rights of,- the subject, must be strictly construed, applies with special 
force to such provisions of the Act as provide a penalty, whatever its nature may 
be. S. 10 is simply a penal clause to enforce the collection of the court-fees, 
and dismissal of a suit under its provisions eannot operate as res judicata. 


1886 
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Also per Mahmood, J. — The condition in s. 13 of the Civil Procedure Code, 
that the former suit must have been heard and finally decided”, means that a 
former judgment proceeding wholly on a technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent suit for the same cause of action. 
It is not every decree or judgment which will operate as res judicata, and every 
dismissal of a suit does not necessarily bar a fresh action. It is necessary also to 
show that there was a decision finally siranfing or withholding the relief sought. ^ 
Mamnath Roy Ohowdhry v, Bhaghut Mohaputter (1), Sliolckee Bewah v. Mehdee 
\Mundul (2), DuUahh Jogl v. Narayan Lahha (3), Rungrav Raiji v. Sidhi Ilakomed 
Hhrahim (^4'), Fateh Singh v. Lachmi Kooer (5), Roghoonath Mundul v. Juggut BnU'- 
dkoo Bo^c (6), ami SaiJcappa Qhetti v. Rani Kulandapuri Nachiyar (7) re^ferred to. 


Also per Mahmood, J.r-The words 5a haiiiyat 'manjuda must be taken as 
amounting to a permission to the plaintiff to bring a^ fresh suit, within the mean- 
ing of s. 373 of the Civil Procedure Code, and could only mean that the Judge 
using them in his decree had no intention to decide the case finally, so as to bar 
the adjudication upon the merits of the rights of the parties in a future litigation 
between them. The procedure provided by chapter XXII of the Code is not the 
only manner in which a plaintiff can come in to Court for the second time to ask 
for adjudication upon the merits of his rights, which were not adjudicated upon 
on the former occasion owing to some technical defect which proved fatal to the 
former suit. 6lanesh Rai v. Kalla Prasac? (8) dissented from. WcUsonr, The 
Cdhctov ofRajdiahye (9) and Salig Ram v. Tirbhawan (10) referred to. 

The facts of this case are stated in the judgment of Mahmood, J. 
Mr. C. H. Bill a.ni Mr. Abdul Majid, for the appellant. 

Maulvi IfeWvifasan and Lala /oMu Lai, for the respondents. 


Mahmood, J.— I accept the argument addressed to us by Mr. 
Abdul Majid on behalf of the appellant, and I would decree this 
appeal, and, setting aside the decisions of both the lower Courts, 
remand the case to the Court of first instance for trial on the 


(1) 3 W. R, Act X Kul. 140. 

(2) 11 W. R., 327. 

(3) 4 B. m. H. C. Rep., A. C., 110. 

(4) I. L. E., 6 Bom; 482. 

(5) 13 B. L. B., Ap. 87. 


(6) I. L. E., 7 Calc. 214. 

<y> 3 Mad. it C. Eep. 84. 

(8) I. L. E., 5 All. 595. 

(9> 13 Moo. I. A. 160. 

(10) WeeWy Notes, 1835, p. 171. 
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merits. I will state my reasons for coming to this conclusion. 
The facts of the casOj so far as they are necessary for the disposal 
of this appeal^ arc these. 

Muhammad SaliiUj, the plaintiff-appellant^ purchased the pro- 
perty in suit from Musauunat Nabian, under a deed of sale execu- 
ted on the 4th September, 1871 ; but being probably \inabio to 
secure possession of the property, lie brought a suit against the 
vendor and others, who are included as defendants in this suit* 
On the 9th November, ltj72, that suit was dismissed on the 
ground of misjoinder, and also because the suit was under- valued, 
and the plaintiff had failed to pay, within the time fixed, addi- 
tional court-fees required by the Court. In the order of dismissal 
there is no reference to s. IQ of the Court- Fees Act (VII of 
• 1870), The words used are : — ^ The claim of the plaintiff in its 
present form is dismissed with costs and I think the learned’ 
pleader for the respondent has rightly argued that the order must 
be taken to have been passed under the section above mentioned. 
From this order an irregular sort of miscollaneous appeal was 
preferred by the f)laintifF, but the appeal was dismissed on the 
12th April, 1873, when that litigation terminated. Matters stood 
thus until the 9lh September, 1881, when the present suit was 
instituted by the same plaintiff, in respect of the same property, 
against the same defendants, and practically with, the same object 
as the former suit. The suit has been resisted by the defendants, 
who, inter alia, pleaded that the suit wais barred in limine, and in, 
support of this plea they relied mainly upon the rule of m 
jndieata as enunciated in s. 13 of the Civil Procedure Code. The 
plea has been accepted by both the lower Courts, and they have 
concurred in dismissing the suit without going into the merits. 

The learned counsel for the appellant contests this view of the 
law in the argument which he has addressed to us, and he contends, 
that there has been no real adjudication of the rights of the parties, 
and therefore neither the plea of res judicata nor any other plea in 
bar of the action applies to tlie case. I accept this contention. It 
is a fundamental rule of law that where there is a right there is a re- 
medy — nbijtiB ill Temedium ; and the operatio|i of this maxim can- 
. not be defeated, unless the plaintiff has already had his renaedjv 
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the remedy is barriecl by some clear and positive rule of law. Here 
the plaintiff asserts that by his purchase of the 4th September, 1871, 
lie has become the owner of the property for which» he sues, and if 
this assertion is true, he has his^as, and is entitled to his remedy, 
which, of course, cannot be granted without a proper adjudication 
of the merits of his title. There has clearly been no such adjudica- 
tion in this case, and indeed the learned pleader for the respon- 
dents virtually concedes that the judgments of the lower Courts can 
be supported only upon the ground of the application of s. 13 of 
the Civil Procedure Code to thi? suit, though he has also attempt- 
ed to rely upon other provisions of the la^v, and especially upon 
cl. ii of s. 10 of the Court-Fees Act, and contends that the expres- 
sion in the Miinsirs order that the suit was dismissed hahauiyat 
mavjuda,'' that is, in the form in which it was brought, will not 
prevent the operation of the plea of res judicata. 

It seems to me that much misapprehension prevails in the 
Mufassal in regard to pleas which bar an action in ihnme, and I 
may take this opportunity of expressing my views upon the subject 
as briefly as I can, especially as they will dispose of the whole 
argument pressed upon us by the learned pleader for the respond- 
ents. The rule that no one ought to be harassed twice, if it he 
clear to the Court that it is for otie and the same cause— 
debet his vexari^ si constat curim quod sit pro und eddem causd—is 
only a rule of adjeeiive law or procedure which operates as a 
qualification or limitation of the maxim uhi jus ibi remediwm^ which 
1 have already quoted. . The maxim is the basis of the rule of res 
which was so fully considered in the celebrated case of 
ihB Duchess of Kingston (1) by Sir William Do Grey, G. J., who de- 
livered the unanimous judgment of the learned Judges in that case. 
The rule explained there has never been materially altered, and I 
look upon s. 13 of our own Civil Procedure Code as a reproduction 
of the old rule of law. Now the argument of the learned pleader 
for the respondents has left the impression upon my mind that he 
contended that the mere dismissal of a suit will, because it is a 
decree, operate as m jw^i^ca^a. This is not so* Judgments, or- 
ders or decrees which operate in bar of the action have been provi- 
ded for by s« 10 of the Evidence Act (I of 1872), which makes 
(1.) 2 Smith’s E. C., 6 th ed., p. 764. 
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them relevant: and thus admissible in evidence, But: that section 
comprehends a vast class of such proceedions which cannot: bo 
confounded with the rule of res judicata. For instance, we have in 
the Civil Procedure Oodo itself the provisions in ss. 43, 103 ^ 244, 
317, 371, 373, which, though barring an action in limine, must 
not be confounded with the rnlo of res judicata as enunciated in 
s. 13 of the Code. On the other hand, it is not ovoiy dismissal, 
though incorporated in a decree, that will operate in bar of a 
second action ; and iljustraiions of this are to bo found in ss. 99 and 
99 J of the Code itself, which permit a fresh suit in express terms. . 
1 have said all this in order to show that it is not every decree or 
judgment which will operate as res judicata, and that every dis- 
missal of a suit does not necessarily bar a fresh action. 

Now the question is whether the dismissal of the plaintiff’s 
former suit under s. 10 of the Court-Fees Act can be regarded 
as res judicata barring the present action. The next question is, 
whether the dismissal of a suit for misjoinder would have any 
such effect ; and lastly, the question is whether tlie dismissal of 
th^ suit ha haisif/at manjnda, ” that is, in the form in which it 
was brought, which occurs in the Munsifs order in the former 
suit dated the 9th November, 1872, has any bearing upon the 
question. I have enumerated those points because they distinctly 
arise from the contention of the learned pleader for the respond- 
ents, and Iwill deal with them seriatim. 

First, then, I have no doubt whatsoever that the dismissal* of 
a suit under cl. ii, s. 10 of the Court-Fees Act can never operate 
as res judicata so as to bar a fresh action, where the plaintiff has 
valued his claim rightly and has paid adequate court-fees. The 
section begins by laying down the rule that if a suit has not 
been properly valued, ^Hho Court shall require the plaintiff to 
pay so much additional fee as. would have been payable had the 
said market- value or net profits been rightly estimated.’^ And 
then comes ol. ii, with which we ai-e concerned such case 

' the suit shall be stayed until the additional fee is paid. If the addi- 
tional fee is not paid within such time as. the Court shall fix, the 
suit shall be dismissed. Now Ivhat I wish to say in the first 
place is that the object of these ptovisions, as indeed of the whole 
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Act, is to lay down rules for the collection of one form of taxation, 
and this I regard to be the scope of the enactment, though it con- 
tains no preamble at all : and I hold it as a fnndamentll rule of 
eonstruetion thnt statutes which impose pecuniary burdens, or 
encroach, upon the rights of the subject, or qualify those rights 
must be construed strictly. The rule applies with especial force 

to such provisions as provide a penalty, whatever it nature may be. 

These rules which are applied by Courts of Justice in England to 
Acts of Parliament are too well recognised to require any citation 
of authorities, and I hold that they are in the main applicable to 
the interpretation of the enactments of the Indian Legislature. 
This being so, I am of opinion that the dismissal of a suit under 
s. 10 of the Court-Fees Act is intended to be simply a penal clause 
to enforce the collection of the court-fees, and that if such dismissal 
is sought to operate as a plea barring a fresh action in limine as res 
judicata^ we must look elsewhere in the statute-book. The learned 
^ pleader for the respondent points to s 13 of the Civil Procedure Code 

in support of his contention. But the rule there laid down expressly 

renders its application subject to the all-important condition that the 
former suit has been heard and finally decided^ Now, it is not 
necessary for me to enter into an elaborate explanation as to what 
these words mean, for, as far back as 1865, two learned Judges 
of the Calcutta High Court, in RamnatJi Roy Cfiowdhry y. 
Bhagbut Mohapuiter {\)j laid down the rule that a former judg- 
ment proceeding wholly on technical defect or irregularity, and 
not upon the merits, is not a bar to a subsequent suit for the 
same cause of action. Again, another Bench of the same Oourt, in 
Shokhee Bewah y, Mehdee Mundul (2), held that a suit on the same 
cause of action, and between the same parties as a former suit 
which was summarily dismissed without being tried on its merits, 
is not one on a cause of action which ^‘ has been heard and deter- 
mined by a Court of competent j urisdiction in a former suit,” and 
that the latter suit would therefore not be barred. To come closer 
to the point now before us, we have the judgment of Couch, 0. J,, 
in DuUabhJdgiy. Narayan J[/akhU ’(^)f^Y^ suit had been 

^ where it ^vas 

(1) 3 W. B., Act, X Eul. 140. (2) 11 W. K., 327, 
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held that such dismissnl would not operate as resjiulicata^ barring a 
subsequent suit. It is true that those rulings wore passed before 
either the present Civil Procedure Code or the Court-Fees Act 
existed ; but I hold that even under the present law they lirer” 
applicable to cases like the present. IndeeJ, the judgment of 
Latham, J., in Rungrav R wji v. Sidhi Mahomed Ebrahim (1), is a 
very recent authority, and there is much in the ratio decidendi there 
adoped which supports my view, though the exact point witlr 
which I am now dealing was not decided. Then as to the ques- 
tion of dismissal of the former suit on the ground of misjoinder or 
multifariousnesws, I need only cite Fateh Singh Lachmi Kooer (2), 
which is an authority for saying that such a dismissal does not 
openiio as res Judicata, I may also cite. Jioghoonatli 31 and ul v, 
Juggiit Bundhoo Bose (3) in support of my view. 

It remains for me novv only to deal with the third point upon 
wdiich the argument on behalf of ’ the respondent has proceeded. 
It is true that in the case of Ganesh Rai 'V, Kalha Prasad (4) two 
learned Judges of this Court held that tlm dismissal of the former 
suit ^^in the form it was brought’ did not amount to permission (o 
sue again, contemplated by 3. 373 of tlio Civil Procedure Code, 
and sucfi dismissal must bo regarded as a d(3cisioti” thereof iu 
the sense of s. 33, Explanation 111,, and therefore as a bar to the 
fresh suit. The words in the original decree in that case appear to 
have been the same as herO’**L the claim was dismissed ba 
haisiyat mavpudaj' axid no doubt much w*' on Id depend upon the 
interpretation of these words. With due deference to the learned 
Judges wdio decided that case, I confess I am unable to accept the 
view of the law there enunciated. The report of the case shows that 
the former suit had been dismissed on the ground that the plaintiff 
had not filed his dertificate of sale ^vith the plaint, that is to say, 
for a purely technical irregularity with reference to the rule con- 
tained in s. 59 of the Civil Procedure Code. The suit had not 
been tried upon its merits, and the Muusif took care to qualify his 
decree by dismissing the suit haisiyat ma^tjudajy which can- 
not, in my opinion, be dealt with as nugatory in interpreting that 
decree ; ami if proper effect is given to such words, they oah hare 

(1) I. L. B , 6 Bom. 482. (3)1.1. E,, 7 Calc. 214. 

(2) 13B. Ap,37, (4) I, L. li., 5 All, 595. 
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only one meaning/ namely, that the Judge using them in his 
decree had no intention to decide the case finally, so as to bar 
the adjudication upon the merits of the rights of the parties 
in a future litigation between them. Whether such a qualified 
decree was right or wrong is another matter ; but if it was 
wrong, it might have been a proper subject of complaint oh 
the part of the defendant, against whom the suit was dismissed 
only as then brought, and he might possibly have taken measures, 
either by way of review or appeal, to make the decree final in the 
sense of the dismissal being upon the merits of the claim and not 
upon technical grounds ofform ; and if he did not take such mea- 
sures, the decree must be taken as it stands, unless indeed the 
circumstances of the case showed that it was in reali ty a decree 
dismissing the suit after adjudication of the rights of the parties. 
But it was not so ; and I cannot interpret such a decree as hav- 
ing the force of a final adjudication upon the merits of the issues 
raised between the parties, so as to operate SLSres judicata when a 
suit is instituted in proper form and the rights of the parties have 
to be adjudicated upon. Further, I am not prepared to accept the 
view upon which the judgment of the learned Judges in the case 
cited seems to proceed, to the effect that the procedure provided 
by Chapter XXII of the Civil Procedure Code is the only man- 
ner in which a plaintiff can come into court for the second time 
to ask for adjudication upon the merits of his rights '—merits which 
were not adjudicated upon on the former occasion owing to soma 
technical defect which proved fatal to the former suit. Nor can 
I hold that Ejffplanation III of s. 13, Civil Procedure Code, upon 
which the learned Judges in that case relied, would have any 
bearing upon a case such as the present. What really happened 
in this case was, that the Mqnsif in dismissing the suit ba haisi^ 
yal mavjuda — in the form in which it was bronght — ^adopted a 
course long known to the Mufassal Courts in this* country under 
the somewhat inaccurate name of non-suit stale of things 
to which the Lords of the Privy Council referred in Watson v. 
The Collector oj Rajshahye\l)^ which is the leading case upon the 
subject, and in which the former suit was dismissed by a decree 
which reserved to the plaintiff the right to bring a future suit, 
(t) 13 Moo. 1. A. m 
42 ■ 
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Tli^ir Lcs'dsbipSj after stating tlie law as it then stood, made 
following observations with reference to the reservation contained 
in tho former decree : — 

“It has been argued that that deoitoe, not having been appealed 
against by the respondents in the original suit, was, at all events, 
whether regnhtrly or irregularly made, binding in the particular 
case, and that it was not competent to tho High Court in this suit 
to question its propriety. Their Lordships are not disposed to 
take that view. Without laying down positively that in no case 
could such a reservation be properly made by a Judge in one of 
the Indian Courts, they think that it was open to the High Court, ia 
a case in which the former decree had been pleaded as res judicata, 
and which all the circumstances under which it was made were 
before tho Corirt, to consider tho propriety of the reservation, and 
they entirely agree with the Judges of the High Court in think- 
ing thrW;, admitting that the Judge of tho lower Court had in any 
case such a discretion as was oxecised in making the reserva- 
tion in question, that discretion was improperly exercised in tho 
particular case.” 

These observations leave no doubt in ray mind that wo can 
in this litigation examine tho decree of tho thh November, 1872, 
in order to satisfy ourselves as to whether that decree cau be pro- 
perly pleaded as res judicata barring tho pi’esent suit. But, as 1 
have qlready said, that decree disposed of tho suit upon the ground 
of purely technical defects, which in a just juridical sense cannot 
be regarded as a final adjudication upon the rights of the parties, 
so as to furnish a basis for application of the plea known in the 
.'Roman law under the name of exceplio rei judlcatw, which is the 
foundation of the rule incorporated in s. 13 of our own Civil Pro- 
cedure Code. And interpreting that section as I do, I adopt the 
language used by 'the learned Judges of tho Madras High CoQrt 
in Saikappa Cheili v. Ra7ii Kulandapiivi Nachhjar (1), when I say 
that to concludo a plaintiff by a plea of mylniwaila, it is not 
sufficient to show that there was a former suit between the same 
])cUtie3, foi the same tiiattcr, upon llio saino cause of action. It 
is necessary also to show that there was a docision finally granting 
Cl uithholdiug the relief sought. Res judicata dicitur gun: fiiiem 
■ (I) 3 Mad. H, C. Rep. 84. 
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tontroverdamm pmnuutm judieis aetepit^qtw'clvel conihmm.^ 
iione vel (d^Baluimne^m^^ { Dig. XLII^ TiL I Sect. 1). Tbe case 

Ganesh Rai v. Kalka Prasad (j), already referred to^ igo ores Salim 

this fandameEtal priaeiple of law; and this is not the first occa- Nabian Bifii. 
siou npoii which iiiy learned brother Oldfield and injself have 
^expressed onr dissent from that ruling, and we did so before in a 
ease \^Sab'g Ram v, Tirbkawan (2)J, in which the point for 
determi nation was very similar to this case. 

For these reasons my order in the case is that this appeal ba 
decreed, that the decrees of both the lower Courts be set asidcj, 
and that the case be remanded to the Court of first instance under 
s. 562, Civil Proeedure Code, for ti:ial upon the merits. Costs to 
abide the result. 

Oldfield, J. — I concur in the order of remand. 

Case remaiidti^ 


FULL BENpH. 


Before Mr. Justice Strtiiyki, Offg^ Okie/ Justice, 3 fr. Jmslice Oldfieid, Mr. 

Justice Brodkurs l and Mr. Justice Tyrrell. 

QUEEN-EMPBESS t;. MADnO. 

Pposecuiion, w^dkdraWal from— Government Pleader— PmhUc Prosecutor- Gnmlml 
Procedure Code, s. 494:. 

Beldhj i'he Full Bench that a person appointed by the Magistrate of the 
District, under s. 492 of the Criminal Procedure Code, to be I’ublic Prosecutor fit 
the purpose of a particular case tried in the Court of Session has not the power of 
a Public Prosecutor with regard to withdrawal from prosecution under s. 491. 

This was a reference to the Full Bench. The point of law 
referred is stated in the order of Brodhurst, J., by -whom the refer- 
ence was made. 

Brodhurst, J. — I called for the record of this ease on perusal 
of the Sessions statement of the District of Oawopore for the 
month of December, 1885. 

(1) ■ L L R., 5 Ail. 595. (S) Weekly Notes,, ISSo, p. 1/L 
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Madho Brahman was committed for trial on a charge of mur- 
der. After the witnesses for the prosecution had been heard, the 
Sessions Judge recorded the following note and order : — The 
Government Pleader, with the consent of the Court, withdraws 
from the prosecution, under s. 494, Criminal Procedure Code. 
Accordingly Madho is acquitted of murder under s. 302, Indian 
Penal Code.” The Government Pleader had apparently been 
appointed by the Magistrate of the District, under the 2nd para* 
graph of s. 492 of the Criminal Procedure Code, to be Public 
Prosecutor merely for the purpose of this case, and as he had not 
been appointed to be a Public Prosecutor by the Governor- 
General in Council or the Local Goveimment,’^ he was not, in my 
opinion, competent, even with the consent of the Court, to with- 
draw from, the prosecution, and the acquittal of Madho Brahman 
was, I think, under the circumstances stated, illegal. 

There is, however, a passage in a judgment of a Bench of this 
Court in the case of Empress v. Ramanand (1), which seems 
to support the order of the Sessions Judge. The observations 
referred to were probably made in the absence of any discussion 
on that particular point, and it may have been supposed that, as in 
Bengal, so in these Provinces, all Government Pleaders had been 
appointed to be ex-officio Public Prosecutors ) but as the judgment 
has been reported, and as the matter is one of very considerable 
importance, I refer the case for orders to the Full Bench. 

The following opinion was given by the Full Bench : — 

Straight, Offg. C. J., and Oldfield, Brodhubst, and Tyr- 
KELL, JJ.— We assume, for the purpose of answering this refer- 
ence, that there was a withdrawal of the case ; and we desire only 
to say that we are satisfied that the person charged with the pro- 
secution had not the power of a Public Prosecutor, with regard to 
withdrawal, under s. 494 of the Criminal Procedure Oodo. 


(1) Weekly Notes, 1883, p. 199. 
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Before Mr. Justice Oldjield,. 

QUEEN-EMPRESS JANKI PRASAD and othees. 

Aid, XLV of 1860 (Penal Code), ss. 99,353 — Warrant of arrest in execution of a 

decree only initialled by proper officer^Civil Procedure Caie^ s$. 2, 251— 
. Signed — Right oj private defence, 

A warrant issued for the arrest of a debtor iirder the provisions of s. 251 of 
the Civil Procedure Code, was initialled by the Muiisarim of the Court, sealed with 
the seal of the Court, and delivered to the proper officer for execution. The 
debtor forcibly resisted the officer, and was tiied and convicted, under s, 353 
of the Penal Code, of assaulting a public servant in the execntion of his duty as 
such. In revision, it was contended, with reference to the requirements of s 251 of 
the Civil Procedure Code, that the warrant of arrest, having been initialled only' 
was bad and the officer could not legally execute it, and consequently ^ no offience 
under s. 353 of the Penal Code had been committed. 

. Held that this contention could not be allowed, and, although it was proper 
that tlie person signing a warrant should write his name in full, it could not be said 
that because the signature was confined to the initials of the name, it was not the 
duty of the officer to execute the warrant. 

Held also, with reference to s. 99 of the Penal Code, that the act of the accused 
did not cease to be an offence on the ground that it was done in the exercise of the 
right of private defence. 

This was an application for revision of an order of Hakim 
Muhammad Am jad Ali, Magistrate of the first class, dated the 2 6th 
January, 1886, which order ha'd been affirmed by the Sessions 
Judge of Benares, Mr. 0. Donovan, on appeal. 

The applicants, Janki and five other persons, were convicted 
by the Magistrate of an offence under s, 353 of the Indian Penal 
Code. It appeared that a warrant for the arrest of Janki in exe- 
cution of a decree had been delivered by the Mnnsarim of the 
Court executing the decfee to a process-server of the Court called 
Imam Bakhsh. This warrant was not signed by the Mnnsarim, 
but only initialled by him. When Imam Bakhsh proceeded to 
execute the warrant, he was assaulted by Janki and the other 
applicants, his friends. 

It was contended for the applicants that the^arrest was illegal, 
the warrant not being signed as required by s. 251 of the Civil 
Procedure Code, and therefore the resi stance to the arrest did not 
constitute an offence under s. 353 of the Indian Penal Coda. 
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If. lor tiie applicants. 

The Government Pleader {Mna'shi Ram Prasad), for the Orowo. 

Oldfield, J. — This is an application for revision of a conviction 
under s, B53, Indian Penal Code, for assaulting a public servant 
in executing a warrant of arrest. The warrant was issued for the 
arrest of a debtor under the provisions of s. 251, Civil Proceduro 
Code, It was signed ^vith the initials of the Munsarim of the 
Court, sealed with the seal of the Court, and delivered to the pro- 
per officer for execution, who was- the officer resisted. 

It cannot be disputed that the warrant fulfilled the requirements 
of s. 251, except in one particular, to which exception is taken, 
namely, that it was signed with the Munsariin’s initials and not his 
fall nain«, and it is contended that the warrant was, in consequence, 
bad,, and the officer could not legally execute it, and consequently 
there was no offence committed under s. 35 3. 

I cannot allow this contention. S. 251 directs that the warrant 
shall be signed by the Judge or such officer as the , Court appoints 
in this behalf. S. 2, referring to the word signed,” is to this 
effect: — ^Signed ’ includes marked, when the person making the 
mark is unable to sign his name; it also includes stamped with the 
name of the person referred to.” This paragraph is not very 
explicit; but assuming it means that the person signing should, if 
able to write, write his name in full-— and certainly it is proper that 
this should be done in the case of a warrant — I do not hold that 
because the signature on the warrant is confined to the initials of 
the name, it was not the duty of the officer to execute it, — and re- 
ferring to s. 353 of the Penal Code under which the conviction has 
been made, that is really the question here, — and whether the 
warrant was such a warrant as it was the duty of the officer re-r 
ceiving it to execute. 

I think it was. It was in all other respects in form, and in the 
particular of the signature it bore what was intended to be the 
signaiure of the proper officer, and it bore the seal of the Court, 
and it w^as delivered to the proper officer to execute, who received 
it from the officer autliorized to issue the warrant as the warrant 
of the Court, and I think it became the duty of the officer to whoiu 
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it was delivc^d to execute it. He would in fact have failed in 
Hs duty in not executing it; aad any resistance to him will be 
resistance to a public servant in the execution of his duty as such. 
The officer was acting under s* *353 of the Indian Penal Code, in 
good faith; under colour of his office. 1 may notice as bearing on 
the questibn that the act of the accused does not cease to be an 
offence on the ground that the act was done in the exercise of the 
right of private defenee, as there is no such right under s. 99; 
Indian Penal CodO; against an act done or attempted to be done by 
a public servant acting in good faith under colour of his office^ 
though that act may not be strictly justifiable by law. Looking 
to the facts of the case, I am of opinion that the option of a fine 
may be given, and I alter the sentence in each case to a fine of 
Ks. 10, or rigorous imprisonment for one month. 

Conviction affirmed, 

APPELLATE CIVIL. 


Before Mr. Justice Straight^ Offg. Chief Justice^ and Mr. Justice Tyrrell, 

KUEA BIBI (Pii^iNTlfE’) V, JAG AT NARAIN and otsers (DETfiNDAXTs) * 

Mortgage — Joint mortage ^Redemption by one mortgagor*^ Suit by other mortgagor 
/or his shares SuH for redemption — Act IV of 18S2 fTransfer o) Property 
Act\ ss, 95, ICC— Limitation— Act XF of JS77 (Limitation Act), sch ii, Nof, 
Burden of proof 

K and J jointly mortgaged 36 sabams or shares of an estate to C, giving Mm 
l^ossession. O transferred his rights as mortgagee to T and if. In execution of a 
decree for money against K held by if, K*s rights and interests in the mortgaged 
property were sold, and were purchased by F, whose heirs paid the entire mort- 
gage-debt. R, an heir of sued the heirs of F, to recover from them possesaion 
of J’s sahams in the mortgaged property, on payment of a proportionate amount of 
the mortgage -money paid by F. The plaintiff alleged that the mortgage to C had 
been mad6 forty years before stiit. The defendants contended that a much longer 
period had expired since the date of the mortgage, that forty-One years had elapsed 
since C transferred his rights as mortgagee, that they had redeemed the property 
iWenty-one years ago and had been since its redemption in proprietary and 
ad vers.e possession of the sahams in suit, and that the suit was barred by limitation, 
Neither party was aware of the date of the mortgage, and neither adduced any 
proof cm the point. 

* Second Appe*il No, 1098 of 1885, from a decree of If. E. Elliot, Esq., District 
Judge of Alhihabiid, dated the 26th June, 1885, reversing a decree of liai Bandit 
Xndar Narain, ilimsi/ ui Allahabadi dated' the 2nd January, 1385* 
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J7e/tif, ap}3lyiiig the equitable principle adoptediu es. 95 and 100 of tlie Transfer 
of Property Act (IV of 1882), that the owner of a portion of a mortgaged estate 
which has been redeemed by his cosvmortgagor, has the' right to redeem such 
portion from his co- mortgagor, and a suit brought for that purpose would be in the 
nature of a suit for redemption, and woulct naturally fall within the definition of 
No. 148, sch. ii of the limitation Act (XV of 1877), and it was not possible for 
one of two mortgagors, redeeming the whole mortgaged property behind the back 
of the other, to change the position of that other to something less than that of a ' 
mortgagor, or to abridge the period of limitation within which he ought to come' in 
to redeem. 

Belli, therefore, that >' 0 . 148 and not No. 134 of sch. ii of the Limitation Act - 
was applicable to the suit. 

Umrunnissa v* Muhammad Yar KJian(l) distinguished. Pancham Singh r, 
AU Ahmad (2) referred to. 

Held also that the defendants being admittedly in possession, though, the 
existence of a mortgage as the origin of their posse.ssion was conceded by them, it lay 
upon the plaintiff to give primd facie proof of the subsistence of that mortgage 
at the date of suit, but that assuming that notice was given to the defendants 
by the plaintiff to produce the mortgage-deed, and that they failed to do so, 
very slight evidence v ould have been sufficient to satisfy the obligation which lay 
on the plaintiff. Eishan Butt Earn v, JSarendar Bahadoor^Singh (3) referred to. 

The facts of this case wore as follows : — Two Muhammadan' 
ladies^ named Khuban Bibi and Jan Bibi, owned respectively 31 
sabams or shares and 5 sabams or shares of a certain estate. They 
jointly mortgaged the 36 shares to one Chitn, giving him possesr- 
sion. Chita transferred his rights as mortgagee to persons called 
Teja Bibi and Makhdum Bakbsh. Makhdum Bakhsh held a 
decree for money against Khuban Bibi, and he caused her right® 
and interests in the property to be put up for sale in execution of 
that decree, and the same yvere purchased by one Panna Lai,, 
whose heirs paid the morfcgage-debt. The plaintiff in this case 
was thehoir of Ramzan, one of the heirs of Jan Bibi. She claimed 
to recover from the heirs of Panna Lai possession of Jan Bibi’s 
5 sahams, on payment of a proportionate ^imount of the mortgage- 
money paid by Panna Lai, 

The plaintiff alleged that the mortgage to Chita had been mada 
forty years before suit. 

The defendants set up as a defence that a much longer period 
than forty years had expired since the date of the mortgage y that 

(1) L L, U., 3 All. 24. (2) I. L. E., 4. All. 58. 

(8; Li E., 3. Xud. Ap. 85. 
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furty-one years had passed since Ghiln had transferred his right as 
mortgagee ; that they had redeemed the mortgage 21 years ago, 
and had been since its redemption in proprietary and adverse 
possession of the shares in suit ; and that the suit was barred by 
limitation* 

The Court of first instance (Mnns if of Allahabad) gave the 
plaintiff a decree, applying No. 148, sch, ii of the Limitation Act, 
and holding as follows on the question of limitation 

The plea of limitation which has been set up is, in the opinion 
of the Court, untenable. To render a claim barred by limita- 
tion it is necessary that full sixty years should elapse after the ex- 
piry of the term of the mortgage. The defendants do not know 
when the mortgage was originally made to Chitn. The plaintiff 
also is unaware of this. The burden of proving that sixty years 
have elapsed, however, rests with the defendants ; but they have 
failed to adduce any proof and therefore the plea set up by them 
fails. The burden of proof is thrown on the -defendants for two 
reasons— (i) because they affirm a fact which the plaintiff denies, 
and (ii) because the burden of proof rests with the party which 
would be the loser if no evidence were given by either party. 
The law takes great care that mortgaged property should not 
pass from the hands of the original owners io the hands of 
strangers. The defendants try to create their proprietary title in 
the property, and therefore the burden of proof should be thrown 
on them.’’ 

The defendants appealed, - contending- that the suit was* 
governed by No. 134, and not No. 148, of the Limitation Act ; and 
that^the burden of proof as to limitation was on the plaintiff, and 
not on them. 

The lower appellate Court {District J udge of Allaiabad) held on 
these points as follows 

With regard to the first of these two conteutions, the appel- 
lants seek to show that art. 148 applies only to an original mort- 
gagee, and not to others to whom a mortgage has been transferred, 
and that as the defendants-appellants, if not, as they assert, pro- 
prietors, must be held to hare purchased the mortgage from the 
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morfegageoSj the case comes under arfc. 134 and is governed by the 
twelve years^ period of limitation. No authority has been cited in 
support of this oontentionj and I am unable to see that the plaintiff- 
I’^spondent is other than the owner of an equity of redemption^ 
suing a mortgagee to redeem or recover possession of immov- 
able property, or that the circumstances, as stated above, deprive 
the plain tifF-rGwSpondont of the longer period of limitation prescri- 
bed by art. 14b. 

But on the second point 1 hold the lower Court’s finding to 
have been mistaken. The omis lies on the plaintiff, and noton the 
defendants^appellants. I quite concur in the finding that the 
defendants cannot bo said to have had proprietary possession. 
They purchased the equity of redemption of Khuban’s shares 
only, not of those of Jan Bibi’s ; and the fact that the mortgage 
was executed jointly by Khuban and Jan, and that the appellants 
paid off the whole, does not seem to give them any better position 
than that of mortgagees in respect of Jan Bibi’s shares. They 
acquired in those shares the right of the mortgagee and ^nothing 
more. 

But it is clearly the duty of the plaintiff to pi’ove that the stiit 
has been instituted within sixty 'years of the time when the right 
to'redeem accrued. Her suit is possible only under art. 148, and 
she has therefore come into court on the averment implied in its 
ct>Bditions : neither the fact that the averment is challenged by 
the defendants, or that they admit a mortgage, seems to me to shift 
the burden on to them. 

^^ The point was not made the subject of a clear issue by the 
lower Court, though considered in its decision and presumably 
argued before it. The plaintiff-respondent’s pleader has been 
offered, and has declined, further opportunity of adducing proof. 
It is apparent that the plaintiff-respondent is in fact unable to give 
such proof. She stated in her plaint that the original mortgage 
took place forty years ago, but the defendants-appellants have 
proved that forty-one years have elapsed since the transfer by Chit% 
the original mortgagee, to Teja Bibi and Makhdum Bakhsh. 

Under theso circumstances^ I am of opiuiou that the plaintiff-* 
respondent’s suit must fail” 
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Tte plaintiff appealed to the High Court 

Pandit Suniiar Lal^ for the appellant. 

Babu Jogindro Nath CJiaudhri, for the respondents. 

STRAIGHT, Offg. O.J .5 and Tyrrell^ J.— We think the loirer 
Courts were right in holding that the period of iimitation appli- 
cable to a suit of this nature is that provided by art. 148 of Aot 
XV of 1877. It was so decided by Pontifex, J., in an iinreported 
Calcutta case mentioned on page 162 of Mr. Mittra’s excellent 
work on Limitation ; and our only difficulty is a Full Bench ruling 
of this Court in Umrunnissa v. Muhammad Yar Khan ( 1 ), which 
at fii*st sight appears to be at variance with this view. Upon 
examination, however, it will be seen that the applicability of art. 
148 to the facts of that case was never raised or considered, the 
arguments and ratio demdendi being confined to the question of 
whether, assuming art. 144 to supply the limitation, there had. 
been adverse possession on the part of the defendants which would 
defeat the plaintiff’s suit. It was held that there had not ; but 
beyond this the decision did not and could not go, and the point 
now before us may therefore be regarded as res Integra. In the 
ruling of Pontifex, J., above adverted to, that learned Judge 
speaks of the co-mortgagor who redeems the entire mortgage as 
standing in the shoes of the mortgagee ” in respect of such portion 
of the redeemed property as belongs to the other mortgagor, and 
this Bench decided much to the same effect in Pancham Singh v. 
Ali Ahmad (2). The equitable principle recognised in these rul- 
ings is now embodied in a. 95 of the Transfer of Property Act, 
which declares that where one of several mortgagors redeems the 
inortgaged property and obtains possession thereof, he has a charge 
on the share of each of the other co-mortgagors for his proportion 
of the expenses properly incurred in so redeeming and obtaining 
possession.” What that charge carries with it is explained in sv 
100 of the same statute, which says that, where ^^by operation of 
law the immoveable property of one person is made security for 
the payment of money to another, all the provisions hereinbefore 
contained as to a mortgagor shall, as far as may be, apply to the 
owner of such property, and the provisions of ss. 81 and 82 and all 
(1) I,L. 0 AIl.SL (2> I. L, B., 4 All* 
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tho provisions liereinbefore contained as to a mortgagee instituting 
a suit for the sale of the mortgaged property shall, so far as may 
be, apply to the person having such charge,’’ We only refer to 
these provisions, which cannot govern the mortgage in the present 
case, which was long antecedent to the Transfer of Property Act, 
by way of analogy ; but applying the ecjuitable principle that they 
adopt, the effect is the same, namely, that the owner of a portion 
of a mortgaged estate, which has been redeemed by his co-mort- 
gagor and in its entirety, has the right to redeem such portion from 
his co-mortgagor, and a suit brought for that purpose will be in 
the nature of a suit for redemption. Such a suit naturally falls 
within the definition of art, 148 of Act XV of 1877, and we fail to 
appreciate how it is possible for one of two mortgagors, redeeming 
the whole mortgaged property behind the back of the other, to 
change the position of that other to something less than that of a 
mortgagor, or to abridge the period of limitation within which he 
ought to come in to redeem. 

The only remaining question is as to whether the learned 
Judge rightly held the burden of proof to be on the plaintiff. 
The defendant is admittedly in possession, and, in our opinion, 
though the existence of a mortgage as the origin of such pos- 
session was conceded by him, it lay upon the plaintiff to give 
primd facie proof of the subsistence of that mortgage at the 
date of suit , — Kishan DuURam v. JSarendar Bahadoor Sinffh (1). 
We assume that notice was given to the defendants by the plaintijT 
to produce the mortgage-deed, and that they failed to do so, and 
under these circumstances very slight evidence would have been 
Bujfficient to satisfy tbe obligation which lay on the plaintiff, But 
she produced none | and though oflfered an opportunity to bring 
forward further evidence, her pleader declined to do so. tJnder 
these circumstances, we think the learned Judge below was right, 
and the appeal is dismissed with costs. 

Appeal dimimd. 


(3) L. R., 8 Ina. Ap, 80. 


¥0L. VIII.] , ALLAOABAD SEEIE8. 

Before Mr, Justice Siraight, Offg, Chief Justice^ and Mr, Jnsilce Tf^relL 

BARAGA EXJAE {Jodgme:^t-debtor) », BHAGWAN DIN an3» A]sotbeb 
(Decbee-holdeiis.)^ 

Execution of decree — C/yi/ Procedure Code, s, 230 -^Meaning of graniedj* 

Under s. 230 of the Civil Procedure (iJode, after a decree is twelve years old, 
there is a prohihifciou against its being executed more than once, i e , an ajiplication 
for execution should not be granted if a previous application has been allowed under 
the provisions of that section. 

The mere filing of a petition with the result that the application contained in 
it is subsequently struck off, is not '^granting'’ an application within the meaning 
of s, 230 of the Code, and ss. 245, 243 and 249 show that there is a broad distinction 
between admitting an application for the purpose of issuing notice to the other side 
and of hearing the objections that may be urged, and a decision of the Court as pro- 
vided in s. 249. 

In 1865 a decree was passed for a sum of money payable by yearly instalments 
for a period of sixteen years. Down to March, 1877, various amounts were paid on 
account of the decree. In that month an application was made for execution of 
the decree, the result being an arrangement for liquidation of the amount then due, 
which was confirmed by the Court. A second apr/lication for execution was made 
on the 9th March, 1881, the decree then being more than twelve years old. All that 
was done with reference to this appAication was that notice to appear was issued 
to the judgment-debtor’s representatives, and subsequently a petition was filed noti- 
fying that an arrangement had been effected, under which a certain sum had been 
paid by one of the said representatives in satisfaction of the claim against him, and 
that the other had agreed to pay the balance by yearly instalments. Upon this, the 
application for execution was struck off. On the 5th March, 1883, another applica- 
tion for execution was made, notice to appear was issued, and after this notice a peti- 
tion was put in intimating that an arrangement had been come to, and praying that 
execution might be postponed, whereupon the application was struck off. Again, on 
the 31st March, 1884, the decree-holder applied once more for execu tion of the decree. 

Held that neither the previous application of the 9uh March, 1881, nor that* of 
the 5th March, 1883, could properly be said to have been “ granted ” wdthin the mean- 
ing of s. 230 of the Civil Procedure Code, and, under these circumstances, the decree, 
though twelve years old and upwards, was not barred by that section and the appli- 
cation for execution should be allowed. 

Thu facts of this case are STiflficieatly stated in the jadgmenfc of 
Straight, Offg. 0. J. 

Mr. W, M* Colvin mi Mnnshi Banuman Pfasadj for the 
appeUani 

Pandit Bishamhaf Nath and Manshi Kashi Prasad^ for the 
respondents. 

♦ First Appeal No. 122 of 1885, from an order of W. lileunerhassett, Esq., 
District Judge of Cawnpjre, dflited the ith July, 1835. 
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Straight, Offg. 0. J.— On the 26fch August/lSOS, one Bliag- 
wan Din, the respondent before ns, obtained a decree against a 
person named Hattii Singh. It was an instalment decree for Rs. 
3,214-14-2, payable by yearly instalments, commencing in the 
year 1866, and extending to the year 1882, in all a period of 16 
years. In the year 1870 the judgment-debtor Hattu Singh died 
leaving behind him a widow named Manni Knar and two daughters, 
one of whom had a son named Jai Jobdau Singh. Ho also left 
among his heirs a nephew named Zalim Singh, whose widow, 
named Paraga Knar, is the appellant before iis. 

Now down to March, 1877, various amounts had been paid on 
account of the decree, and on the 6th March of that year, an appli- 
cation for execution was made against Manni Kuar, the widow 
of the deceased Hattu Singh. The result of these proceedings was, 
that an arrangment was come to on the llth May, 187 7, for liquida- 
tion of the amount then due, and this arrangement was confirmed 
by the Court on the 9th June, 1877. The next application for 
execution, with which we have to do, was made on the 9th March, 
1881. At this time the decree was more than 12 years old. 
There was an office report mado to the effect that Manni Knar had 
died, and therefore notice was issued to Jai Jodhan Singh and 
Paraga Kuar, widow of Zalim Singh above-named, surviving heirs 
of the judgment-debtor. On the 6th April, 1881, it was notified 
to the Court that another arrangement had been effected under 
which a certain sum had been paid by Jai Jodhan Singh in satis- 
faction and discharge of the claim against him, and that the 
balance of Ks. 800 had been agreed to be paid by Paraga Kuar 
by yearly instalments. On the 5th March, 1883, there was 
another application for execution against Paraga Knar, which was 
the last preceding application for execution to that which we have 
to deal with, namely, that of the 3lst March, 1884, and what is 
prayed by the decree-holder is, that the execution of the decree of 
1865 should be allowed by attachment and sale of the property of 
Paraga Kuar. 

That application has been granted by the lower Court, and 
Paraga Kuar prefers this appeal. The only real ground on which 
wo are asked to disturb its order is, that the original decree havimr 
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bnt no such objection lias been put forward by ber in lier grounds 
of appeal. Her plea was that tbe esecntion of the decree was 
barred by limitation, and, though this matter has been before 
this Court in another shape in appeal from the Dishdct Judge, 
and is again before us, no such allegation has ever been formally 
made on her part, nor has it been entered in the memorandum of 
appeal. Under these circnmstances we should not be justified 
in interfering with the order of the lower Court or delaying the 
execution of the decree. The appeal is dismissed with costs. 

Tyrrell, J.— I concur. 

Appeal dismissed* 

CRIMINAL REVISIONAL. 


Before Mr, Justice BrodJiuvst. 

<2UEEN-EMrRESS v. DHUNDL 

Attempt to checLi^Act XL V of 1860 {Penal Oode)^ ss. 417, 511. 

In a prosecution for an attempt to *clieat, nnder ss. 417-511 of tlie Penal 
Code, tRe accused was charged and con\dcted of having at the central octroi 
made false representations as to the contents of certain hippas (skin vessels), 
the object of which was to obtain a certificate entitling him to obtain a refund 
of octroi duty. Prior to granting the certificate, the octroi officers examined 
the contents of the kuppas and found that the representations of the accused 
regarding them were untrue. Inconsequence of this discovery no certificate was 
given to him, and he was charged and convicted as above-mentioned. The proce^ 
dure necessary for obtaining a refund of octroi duty was that the central office, on 
satisfying itself that the articles produced were of the nature stated, would grant 
a certificate, which certificate would have to be indorsed by the outpost clerk when 
he passed the goods (on which refund was claimed) out of the town, and the owner 
would have to take back the certificate so indorsed to the central office and pre 
sent it to be cashed. 

Eeld that even assuming the accus^ to have falsely represented the contents 
of the kuppas as alleged, he had not completed an attempt to cheat, but had only 
made preparation for cheating, and that the conviction must therefore be set aside. 

This case was reported to the High Court for orders, by Mr ] 
W. Young, Sessions Judge of Agra. The facts were set forth in 
the Judged reference as follows “ The applicant for revision, 
Hhnndi, Ahir, is a servant of Eallu Mai, Bania, of Mathura, and the 
case against him is that he, at the central octroi ofiBce in Mathura, 
on the 16th December, 1885, falsely represented three kuppas 
(skins), which were there and then produced, to contain ghi, 
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been more than 12 years old at the date of the two last applications 
for execution, it is barred by limitation. Looking at the provisions 
of s. 230 of the Civil I'rocedure Code, it would appear that, after 
a decree is 12 years old, there is a prohibition against its being 
executed more than once, that is, an application for execution 
should not be granted if a previous application had been allowed 
under the provisions of that section. 


Now the tost to apply to this case is, to see whether the last 
of those applications preceding the application the granting of 
■which is the subject of appeal, was granted, because, if granted, 
the prohibition referred to in the section applies. The last pre- 
cedin O' application was that of the 5th March, 1883, and all that 
seems to have been done was, that application was made, notice to 
appear was issued, and after this notice, a petition was put in 
intimating that some arrangement had been come to, and praying 
that execution might be postponed, whereupon the application was 
struck off. It appears to me iippossible to say that the mere 
filing of a petition with the result that the ajiplication contained 
in it is subsequently struck off, is granting an application within 
the meaning of s. 230 of the Code; and looking to the provisions 
contained in ss. 2-io, 248 and 249, it also appears to me that there 
is a broad distinction between admitting an -application for the 
purpose of issuing notice to the other side and of hearing the 
objections that may be urged, and a decision of the Com-t as pro- 
vided in s. 249. In other words, it is one thing to ask for execu- 
tion of a decree, and another to have such application granted. 
I therefore think the last preceding application here was not one 
that can bo said to have been “granted.” The same may be said 
as to the application of the 9th Inarch, 1881 ; nothing more was 
done as to that than as to the application of the 5th March, 
1883. Therefore that also is not within the prohibition eontained 
in s. 230. 

Under these circumstances the decree, though twelve years 
old and upwards, is not barred by s. 230 of the Civil Procedure 
Code, and therefore the plea of limitation fails on that ground. 

’ It has been suggested that the Judge has not tried the question 
whether Paraga Kuar was a party to the compromiso of 1881 ; 
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whereas only two contained ghi and the third contamed oil, and 
that the object of this false representation was to obtain a certi- 
ficate entitling him to a refund of octroi duty on three itfppas of 
ghij which would have amounted to 80 annas^ instead of the pro- 
per refund, which would have been 25 annas only. Ihe prosecri- 
tion alleges that, prior to granting the refund certificate, the octroi 
officers took the precaution of examining the contents of the three 
kuppas, and found that, in fact, two only contained ghi and the third 
oil.* "Whereupon Dhundi was charged with attempt to cheat, and 
was tried on that charge^ and finally was convicted and sentenced 
to pay a fine of Rs. 4, or, in default, to suffer one month’s rigor- 
ous imprisonment. Dhundi denies the facts, and says that be 
never alleged the three huppas to contain ghi, and I notice that the 
prosecution produce no invoice in his master’s writing, detailing 
the kuppas as three kuppas of ghi. This is a considerable defect in 
the proof, for it is usual to send such invoices when goods are 
presented for refund of octroi. I notice also that accused alleges 
enmity between the octroi superintendent and his (accused’s) 
master. However, I should not refer this case if it had been solely 
the facts which were douhtfuL I think that even supposing the fact 
to have been that the accused misrepresented the contents of tho- 
kuppas as fie is to fiave done, fie yet Bad not completed an 
attempt to cheat, but only had made preparation for cheating. 
The procedure in case of a refund of octroi at Mathura is, that the 
central office, on satisfying itself that the articles produced are 
what they are said to be, grants a certificate, which certificate is 
indorsed by the outpost clerk when ha passes the goods (on which 
refund is claimed) out of the town. The owner takes back the 
certificate so indorsed to the central office, and here these cer- 
tificates are encashed once a week, viz.^ on Saturdays, Now, even 
supposing that Dhundi by false representations had succeeded in 
getting a refund certificate for 8Q annas, yet he still had k locm 
pOBfdCenticB, He had to get it indorsed at the outpost, and had to 
present it on the following Saturday for encashment before he 
finally lost all control over it, and could no longer prevent the 
completion of the offence. Before that time (i e., the time of 
presentation on a Saturday), he might have altered his mind even 
from pradeiice,-if not from penitence, and. torn up the certificate,. 
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and no cheating could then have happened. The definition 
cheating is so comprehensive that I must add a sentence or two 
with reference to the argument that the mere inducing the clerk 
to do a thing (viz,, to give the certificate), which he would not 
have done unless so deceived, would amount to cheating. It is 
to be noted that the act or omission must be one that causes, or 
is likely to cause, damage to such pei’sou, damage or loss, &e. 
But here the mere certificate by itself and until indorsed, and 
■until further action had been taken upon it, could not possibly have 
caused loss or damage to any person. And further, as a matter 
of fact, no such certificate was delivered to Dhimdi. For these 
reasons, I think the decision below wrong in law, and would 
recommend its reversal.” 

Bhouhukst, J . — For the reasons stated by the Sessions Judge, 

I annul the Deputy Magistrate’s finding and sentence of the 
29th February, 1886, and direct that the fine, if realized, bare- 
funded. 

Conviction set asid§^ 

APPELLATE CPJMINAL. 

Before Mr. Justice Straight and Mr. Justice TytreU, 
QUKEN-EMFKESS w. EAM SARAN and othdrs. 

Accomplice — BoUimee — Corrohoraiiam — Act 1 o/1872 {Evidence Act)^ $8. 114 (fr), 132^. 

The law in India, as expressed in s. 183 and s. 114 of the Evidence Act, and 
which is in no respect different from the law of liJngland on the sabject, is that a 
conviction based on the uncorroborated testimony of an accomplice is not illegal^ 
that is, it is not unlawful ; but experience shows that it is unsafe, and hence it is 
the practice of the Judges, both iu Eugland and in India, when sitting alone, to 
guard their minds carefully against acting upon such evidence when uncorroborated, 
and, when trying a ease with a jury, to*wam the jury that such a course is unsafe. 
'There must be some corroboration indepeudent of the accomplice, or of a co-con- 
dessiug prisoner, to show that the party accused was actually engaged directlydn 
the commission of the crime charged against him. A second accomplice does not 
improve the position of the first, and, if there are two, it is necessary that both 
ihould be corroborated. The accomplice must be corroborated not only as to on© 
but as to all of the persons aflected by the ovidea ce, and coiroboration of his evi- 
dence as to one prisoner does not entitle his evideuci* against another to be acetp* 
.ted without corroboration. U. v. WM (1), li, v. Dy/w (2), iL v. Addie (S), 
v. mikes (4), referred to. 

* ' (1) fi C. and F. 605. (3) 6 0. and F. 388. 

, .^2) 8 a and F. 2161, .(4y^7 €, and F;272. 
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‘ The possessioo of property taken from a murdered persoi U mot adeqhate 
OorroboratioE of the evidence of an accomplice charging such person in possession 
with participation in the murder j though it would no doubt be corroboration of 
evidence that the prisoner participated in a robbery, or that he had dishonestly 
received stolen property. 

In the trial of M, S, and M, upon a charge of murder, the evidence for the 
prosecution consisted of (i) the confession of P, who was jointly tried with them 
for the same oifence, (ii) the evidence of an accomplice, (iii) the evidence of 
witnesses who deposed to the discovery in house of property belonging to the 
deceased, and (iv) the evidence of witnesses who deposed that, on the day when 
the deceased was last seen alive, all the prisoners were seen together near the 
place where the body was afterwards found. 

BM that there was no sufficient corroboration of the statements of the accom- 
plice or of the co-confessing prisoner P. 

The appellants in this case, Ram Saran, Pirn, Mohib Ali, 
^nd dam Ghulam were convicted hy Mr. G. J. Nicholls, Sessions 
Judge of Ghazipur, of the murder of a boy called Gur Prasad, 
and were sentenced to death, the order of the Sessions Judge 
being dated the IStla August, 1885. The facts of the case, so far 
m they are material for the purposes of this report, are stated in 
the judgment of Straight, J. 

The appellants were not represented. 

The Public Prosecutor {Mt, C. for the Crown. 

Straight, J.— In this case four persons— Ram Saran, Pirn, 
JMohib Ali, and Ram Ghulam— have been convicted hy the Sessions 
Judge of Ghazipur of the murder of a boy named Gur Prasad, 
ision of Damri, Bania, on the 16th June, 1885. All the convicts 
have appealed, and the case has also come in thet)r^inary conrso 
before us for confirmation of the sentences of death which have 
been passed on the appellants. The case is one which has caused 
my brother Tyrrell and myself great anxiety, and has occupied 
much of our time, and looking to the care with which the Judge 
tried it, and to the circumstance that the assessors concurred with 
him in his verdict, we have hesitated long before arriving at the 
cop elusion, as regards some of the appellants, that the convictions 
cannot be sustained. 

The circunastances of the case are shortly these. On Tuesday, 
the 16th June, the deceased hoy, Gur Prasad, was staying with his 
‘sister at Sikaudarpur, and on that day he left her house, and 
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188B neither by her eyes nor by the eyes of any other of his relatives 

- was he ever again seen alive. At the time he left, he was weax’- 

Impekss ing certain articles of jewellery, and bia sister s attention having 
Eam Baraw. been aroused at about noon by his non-appearance, she inqured after 
him, but in consequence of his father being absent at the time, no 
serious steps were taken to bring his disappearance to the notice 
of the authorities. It was not until Tliursday, the 18th, that com- 
plaint was made to the police, when at the instance of the sister, 
they were informed that the boy was missing, and that no trace of 
him could be found. On the same day, Pint, one of the accused,; 
was sent for, but he does not appear to have given any informa- 
tion at that time. He was warned *that he had better give infor-* 
naation or he would be sent before the Magistrate, and w^as tlien 
allowed to go to his home. On the 19tb he was again sent for, but 
no serious information was then obtained from him ; but on the 
20th, having been again brought to the thanah, and in consequence 
of information then given by him, the police went to the bouse of 
the accused Ram Ghulam. There, according to the evidence of two 
witnesses for the prosecution, after some hesitation, Ram Gnlarn 
produced from a hole in the corner of his room certain of the arti- 
cles of jewellery which the boy was wearing when ha left his 
sister’s house on the 16th June, and which must have been taken 
from his body. So that, as regards Earn Ghulam we have this 
evidence, that upon information given by Pirn, the police wmnt to 
his house which was searched, and that he there dug up these orna- 
ments. Poliowing on Pirn’s statement regarding the ornaments, the 
house in which "he himself lived was examined, and under the 
earthen ftoor a grave was discovered, ■ aud thereia undoubtedly 
was found the body of the unfortunate lad Gur Prasad. At 
this stage it appears that Ram Ghulam and Pirn were taken into 
custody, and so remained during all the subsequent proceedings, 

Now it seems that all the four appellants, together with one 
Sukhai, Teli, were mtimate friends and acquaintances ; that with 
of Ram Sai-an they all belonged to a disreputable 
class known as Mokhs and that they were in the habit of 
dancing and frequenting public places together. Oh the 30th 
June Sukhai made a long statement to the Deputy Magistrate, 
not the Magistrate who was subsequently engaged in the inquiry-^ 
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by which he implicated not only himself and Pirn, bnt also Bam 
Ghnlam, Ram Saran and Mohib Ali, the other appellants, already 
mentioned as having been concerned in the boy’s mnrder. On 
the 1st July, Pirn also made a statement bearing a sin golarly close 
resemblance to that made by Sokhai, and for the pnrpose of this 
judgment, it may be at once remarked here that the two acconnts 
circumstantially coincide in representing that Sukhai and Pirn 
and the other three appellants were engaged in the murder of Qur 
Prasad on the night of Tuesday, the 16th June. In addition to 
these materials for arriving at a conclusion in the matter, there 
is also the evidence of two men, one Ishri, Maliy and the other 
Rang Lai, to the effect that Rang Lai, about noon on the 16th, 
saw Piru, Sukhai, and Mohib Ali, with the boy at Sukhai ’s door, 
and that Ishri, on the evening of the 16th instant, before sun 
set, saw the four prisoners, with Sukhai, sitting in Shamshera’a 
dalan, i e^, near the place where the body was afterwards found. 
Now these circumstances, so far as my memory serves me, 
exhaust the matters proved on behalf of the prosecution, and upon 
these materials the Judge has convicted all the four appellants, 
I may, in passing, observe that Pirn, who pleaded^ guilty in the 
Sessions Court, was nevertheless tried jointly with thp other a(5- 
cused, and therefore his confession made before the Deputy Magis- 
trate on the I st J uly, and subsequently repeated before the J udge, 
might be taken into consideration as against the other prisoners. 

With regard to Pirn, his case may be dismissed at once. Tho 
Judge, upon the materials before him, very properly convicted 
Piru of murder ; and that he took part in the commission of the 
crime there cannot be a moment’s doubt. While the evidence 
as to the cause of death is not strictly proved as regards the other 
accused, Pirn’s own admission as to the mode in which death was 
caused is clear against himself, so that he cannot take ad vantage 
of the fact that there is no scientific proof of the cause of death. 
With recrard to the other three appellants the matter stands thus. 
As to Ram Ghulam, the case for the prosecution is supported by 
the confession of Piru, by the evidence of Sukhai, who received a 
pardon and was called as a witness, by the circumstance that on 
the 2 Gth June, some ornaments belonging to Gur Prasad were 
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diseovered at his house, ami by tlie evidence of one of the two 
witnesses to whom 1 have referred, who says that he saw Ram 
Ghiilam with the other prisoners on the evening of the 16th in- 
stant before sunset. That is the whole of the case against him | 
and, wdth the exception of the digging up the ornaments, it is the 
same against Ram Saran and Mohib Alij and it raises crisply and 
clearly the qnesliotias to whether, upon the materials which I have 
described, we can sustain the convictions and direct that the 
capital sentences he carried out* 

Now I cannot help saying that there is a great deal of loose 
talk in Courts of Justice regarding the precise position of an 
accomplice witness, and the legal effect of a conviction based up- 
on such a witness’s evidence. The law in this country, as expressed 
in ss. 133 and 114 of the Evidence Act, is in no respect different 
from the law of England. It simply reproduces a rule of prac- 
tice which the English Courts have recognised, time out of mind, 
and which, I may add, their tendency of late years has been to 
Apply with great strictness. The rule is thi^. A conviction based 
On the uncorroborated testimony of an accomplice is not illegal^ 
that is, it is not tmlatofuL But experience teaches that it is not 
safe to rely upon the evidence of an accomplice unless it ia corro- 
borated, and hence it is the practice of the Judges, both in Eng* 
land and in India, when sitting alone, to guard their minds care* 
fully against acting upon such evidence when uncorroborated j 
and, when trying a case with a jury, to warn a jury that such a 
course is unsafe. Further, not only is it necessary that the 
evidence should be corroborated in material particulars, but the 
corroboration must extend to the identity of the accused person j 
and in this connection I may refer to the case of R, v. Wehb 
(1), in which Williams, J., said!— You must show some- 
thing that goes to bring home the matter to the prisoners. Prov- 
ing by other witnesses that the robbery was committed in the 
way described by the accomplice is not such confirmation as will 
entitle his evidence to credit, so as to affect other persons. In* 
deed, I think it is really no confirmation at all, as every one will 
give credit a man who avows himself a principal felon, for at 
least knowing how the felony w^as committed. It has been always 
' *■ ' ■■(i)eo.ana'P.m' ' . 
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my opinion that confirmation of this kind is of no nse what- 
soever.” Then again, in the well-know'n case of i2. v. Dyke (1), 
Gurney, B., said : — Although in some instances it has been so 
held, you will find that .in the majority of recent cases it is 
laid down that the confirmation should be as to some matter 
which goes to connect the prisoner with the charge. I think 
that it would be highly dangerous to convict any person of 
such a crime on the- evidence of an accomplice unconfirmed with 
respect to the party accused.” So in the case of v. Addis (2), 
Paterson, J., expressed a similar view. Again the dicta of Lord 
Abinger have frequently been referred to in cases of this kind, 
and are cited in Taylor’s work on Evidence as crisply and fully 
representing the latest principles which the Courts in England 
have applied in dealing with this question. Upon the opening of 
the case he said I am clearly and decidedly of opinion, and 
always have been, and always shall be, that there must be a corror* 
boration as to the particular prisoner and when he came to sum 
up the case to the jury, he said ; — 1 am strongly inclined to 
think that you will not consider the corroboration in this case suffi- 
cient. No one can hear the* case withoul entertaining a suspicion 
of the prisoner’s guilt, but the rules of law must be applied to all 
men alike. It is a practice which deserves all the reverence of 
law, that Judges have uniformly told juries that they ought not to 
pay any respect to the testimony of an accomplice, unless the 
accomplice is corroborated in some material oireumstance. Now, 
in my opinion, that corroboration ought to consist in some circum- 
stance that affects the identity of the party accused.” He then 
goes on to make a remark which is most thoroughly applicable to 
tmses of the kind which occur in this country A man who 
has been guilty of a crime himself will always be able to relate 
the facts of the case, and if the confirmation be only of the truth 
of that history, without identifying the persons, that is really no 
corroboration at all. If a man v\*ere to break open a house, and 
put a knife to your throat, and steal your property, it would be 
no corroboration that he had stated all the facts correctly ; that lie 
had described how the person did put the knife to th^ throat, and 
did steal the property ; it would not at all tend to show that the 
(1) 8 C. and 361. <2) 6.C5. and JP. 388. 
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party accused participated in it. Here you find that the prisoner 
accomplice are seen together at the public-house. If they 
Empebss were found together under circumstances that were extraordinary, 
Bam Iaean. and where the prisoner was not likely to be unless there were con- 
cei't, it might be something. But he lives within one hundred 
and fifty yards, and there is nothing extraordinary in his being 
there, and he left when they were shutting up the house. It is 
perfectly natural that he should have been there, and have left 
when he did. The single circumstance is, that the prisoner was 
seen in a house which he frequents, where be may be seen once 
or twice a week, and there the case ends against him : all the rest 
* depends on the evidence of the accomplice. The danger is, that 
when a man is fixed, and knows that his own guilt is detected, he 
purchases impunity by falsely accusing others. I would suggest 
to you that the circumstances are too slight to justify you in act- 
* ing on this evidence.’’ The same view was expressed in R. t; 
Wilkes (1) by Alderson, B., and in many other rulings. 

So that, as I understand the rule, there must be some corrobora?- 
tion independent of the accomplice, or, as in the present case, of 
the accomplice and the co-confessing prisoner, to show that the 
party accused was actually engaged directly in the commission 
of the crime charged against him. I may add that it is of no 
value and makes no difference if there are two accomplices. A 
second accomplice does not improve the position of the first, nor 
does the fact that there are two make it unnecessary that both 
should be corroborated. Again, the accomplice must be corrobo- 
rated, not only as to one, bat as to all, of the persons affected by 
the evidence, and because he may be corroborated in his evidence 
as to one prisoner, it does not justify his evidence against another 
being accepted without corroboration. 

These principles seem to me to be embodied in the Evidence 
Actin force in this country, and in applying them to the case 
before us, the question is — what is the corroboration here, and is 
there any independent evidence corroborating the statements of 
Pijcu and Stkhai in such a manner as to prove satisfactorily tlxat 

(1) 7 a and?. 272* 
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the other three appellants were actually engaged in the mtirder of 
Gur Prasad ? 

Pirsfc with reference to Ram Ghulara there is the evidence of 
Ishri, Mali, and of him alone, who says that in the evening, about 
an hour before sunset on the 16th June, he saW the four prisoners 
in Shamshera’s dalan^ If that is corroboration of the kind that ‘ 
is necessary, it does corroborate the statements of Piru and Sukhai, 
both of whom say that shortly before sunset the prisoners were 
sitting with the boy Gur Prasad in Shamshera’s dalan. But is it 
sufficient corroboz'ation ? It is conceded that the prisoners were 
in the habit of going about together. There is nothing remark- 
able in this ; it Was an'' occurrence which might have been observed 
aiiy day t and I may remark that it renders the witness’s evidence 
liable to some suspicion ; for if the prisoners were so continually 
together, why should he have noticed their being together upon 
this particular occasion ? 

The only other circumstance affecting Ram Ghulam, is that he 
produced the jewels from the corner of his house on the afternoon 
of Saturday the 20th June. I have given much anxious considera- 
tiou and reflection to the question whether this can be regarded 
as corroboration showing that Ram Ghulam participated in the 
murder. It would no doubt be corroboration of the evidence of 
an accomplice that the prisoner participated in a robbery, or that 
he has dishonestly received stolen property, but, in my opinion, 
it can be carried no further. It is quite within the bounds of 
possibility that a murderer might hand the proceeds of hia 
crime to a person who might be found in possession of them and 
be in guilty possession of them to the extent of knowing they were 
stolen I but it requires a very long and dangerous leap to arrive 
at the conclusion that the possession of the property taken from 
a murdered person is adequate corroboration of the evidence of 
an accomplice, charging such person in possession with partici- 
pation in a murder. iJnder these circumstances, 1 have come to 
the conclasion, though not without much doubt and hesitation, 
that there is no proper corroboration of the statements of tho 
accomplice, Sukhai, or of the co-confessiirg prisoner, Pirn, sufficient 
to satisfy the requirements of the law, and that for this Reason the 
appeal of Ram Ghulam must be allowed and he must stand acquitted* 
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1885 It follows as a Tiece.s.sary consequence that, if the case for tho 

“ prosecution as against ,11am Qhnlam fails, it must fail as against 
EMriiEss tho otlier two accused, Ram Saran an<l Molub Ali ; for neitber of 
Bam SiBAm was found in possession of any property wbaterer belonging 

to Gar Prasad, and tbero is no otlior ovidenco, 1 have only a 
few words to add as to tlio remarks made by tho loarnod Judge, 

^ towards the close of his judgment, in regard to the materials upon 

which ho bases hivS conclusions. Ho says Those narratives 
are corroborated by the linding of the corpse buried in Piru^s 
house”-— which is undoubtedly strong evidence against Pirn,— 
^n)y the finding of the ornamenl-s hidden on tho promises of Ram 
H Ghiilam”— •upon this point I need not repeat tho observations I 

have already made — by the evidence of Rang IjuI and of Ishri, 
Jialf,” — ^as to which again 1 need not repeat wdiat I have said — 
^*by tho association of all five, or of all but Sukhai, in the lease 
of the grove from Misri Lai, a grove wdiieli adjoins that of Darari 
.Lai, where the hoy had gone for mangoes,” — fact of very little 
value — the neglect of Shamshera, brother of Pirn, a town 
chaukidar, to give his message about tho hoy’s being missed”—^ 
a matter tho importance of which, or how it aflfects the prisoners, 

I am unable to see, — ‘‘by tho association in depravity of all four 
(Ram Saran being excepted), by Ram Sarau’s close intimacy 
with Ram Ghulam, and by the propinquity of tho dwellings of 
Sukhai, Mohib Ali, and Pirn, and of Damri Lai, and by the bad 
character of all five men.” Now, here I mnst observe that tho 
learned Judge appears to me to have been over-pressed by certain 
matters which ought not to have influenced his mind at all. Ho 
had nothing to do with the bad characters of the prisoners. Their 
charncters were absolutely irrelevant to the case. If they or any 
of them had previously been convicted of any crime, such as was 
relevant to the particular matter now charged, such, for instance, as 
robbery, dacoity, or any similar offence, such conviction might have 
been proved in a formal and proper manner and would then have been 
relevant. But tho bad characters of the accused were not relevant, 
and the Judge appears to have allowed his mind to he influenced 
by matters winch were calculated to mislead him, and to cause 
his mind to place a colouring upon the facts, which did not assist 
him in forming a calm and dispassionate Jiidgraent on the case^ 
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Before concluding, I must remark^ that according to the state- 
ments of Sukhai and Piru, the jewels were given on the night 
of the murder to one Durga Tewari. It is not clear from the 
statements of Pirn whether Diirga was aware of the manner in 
which the jewels had been obtained ; but, if Sukhai be believed, 
Diirga was not aware of it, and did not know that the ornaments 
were the proceeds of a murder. It is remarkable that Durga 
Tewari was never placed in the wdtness-bos to state what actually 
happened, and whether the jewels were in fact handed to him as 
stated. This evidence would have been important* because I am 
not sure that if the jewels had been handed to him in the presence 
of all the prisoners, immediately after the murder and near the 
scene of it, there would not have been corroboration of the state* 
monts of those two persons. My brother Tyrrell and 1 have 
most anxiously considered this case. We may of course have our 
suspicions as to the correctness of the conclusions arrived at by 
the Judge and the assessors ; but our decisions in criminal cases, 
and especially in so grave a matter as a capital offence, must not 
depend on mere suspicion but must be regulated by the principles 
of law laid down for the guidance of Courts, of Justice. We have 
no alternative but to allow the appeals oif Ram Saran, Mohib Ali, 
and Ram Ghulam, and direct that thej^stand acquitted. With 
regard to Piru, his appeal is dismissed, and we direct that the 
oapital sentence be carried into execution. 

Tyerbll, J.— I fully concur in what has fallen from my brc* 
ther Straight and in the orders he proposes. 
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[Ou Appeal from tlie High Court, Norfcb. 'Western Provinces.] 
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An appeal, althoagli it may taive been rejiwted by the appellate Court, 
ifuder s. S19 of the Code of Civil I’rdcedure, upon failare by the appellant 

to furnish security demanded under that section, may be restored, on sufficient 

grounds, at the Court’s discretion. ^ 

* Present ^ Dord Blackburn, Lorb Mo^KSWRLL, Lord Hobhocsb, Sir 
,E. CoDCH. : ' ■ 
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The High Court haviug apparently treated an appeal as though, after rejec- 
tion of it under the above section, a petition tendering security to the amount 
dem'inded, and asking restoration of the appeal, was not entertainable and could 
not be considered, held by the Judicial Committee that restoration was within the 
Court’s discretion and that there were grounds for it, upon the appollant^s giving 
approved security within such time as the Court might fix. 

AirPEAL by speeial leave from an order (29th November; 1882) 
of the High Court; refusing to restore to the file an appeal rejected 
(14th August, 1882) for default in furnishing security for costs 
demanded by its previous order (26th June, 1882). 

The present appellant, as the son of the deceased elder brother 
of Jagendra Balli, deceased, late Haja of Sikri, obtained a decree, 
(21st November, 1881) in the Court of the Deputy Commissioner 
of Jalaun against the respondent, the late Kaja’s younger and 
surviving brother, for possession of the raj estates. This decree 
was reversed by the Commissioner of Jhansi on the 28th T'ebruary 
1882, and against it an appeal to the High Court was filed on the 
,5ih May following. On the 3rd June, the respondent obtained 
an order under s. 541 of the Code of Civil Procedure, calling 
on the appellant to show cause why security to the amount of 
Its. 2,500 should not be given by him for costs of the appeal. 
On this the appellant did not appear, and the High Court, on the 
26th Juno, made the order that the appellant should deposit secu'- 
rity within six weeks. On the 5th August, three days before the 
six weeks expired, appellant showed cause why he should not bo 
ordered to give security. This, however, had no effect to prevent 
the High Court, on the 14ih August, striking the appeal off the 
file with costs, on the ground that this was of necessity,” as the 
security had not been filed witbin the time prescribed. 

On the 9th September following the appellant presented a 
petition for the restoration of the appeal, alleging that the order of 
the 3rd June had not at any time been served upon bim, and offer- 
ing security to the amount fixed in the order of the 3rd June. On 
this notice to the respondent to show cause was issued, and cause 
being sbown on the 29th Novembei’, 1882, the petition of festora- 
tion was rejected by an order of that date, of which the terms 
arc set forth in their Lordships- judgment. 

The appellant on the 28th January, 1883, applied to the High 
Court for permission to appeal to Her Majesty in Oounoil ; and 
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notice to tlie opposite party having been issued, under section 600 
of the Code of Civil Procedure, the certificate of leave to appeal 
was refused. 

On the 12th December, 1883, on the appellant’s petition set- 
ting forth the above facts as grounds, on which petition Mr. 
TP. appeared for the petitioner, special leave to appeal 

was granted by the Judicial Committee. 

On this appeal, Mr. 72. V. Bojm and Mr. W. A. Raihes^ for the 
appellant. Whether the order of the 26th June, 1882, was rightly 
made or not, that of the 1 4th August was,clearly made without due 
regard to the appellant’s not having had an opportunity to show 
cause, a fact which appeared on his petition of the 5th August. 
The order of the 29th November, 1882, was wrong for the same 
reason ; and the tender of security should have been held sufficient 
to secure to the appellant the appeal to which he was entitled. 

Mr. T, H, Cowie, Q. 0., and Mr. C. W. Arathoon, for the res- 
pondent. The High Court rightly exercised its discretion to refuse 
to re-admit an appeal, rejected strictly within the terms of s. 549. 

Counsel for the appellant w^ere not called upon to reply. 

Their Lordships’ judgment was delivered by 

Lord Hobhouse. — ‘This come before their Lordships in rather a 
peculiar way, and there is some difficulty in saying what in substance 
is .the proper course to be taken. It appears that the appellant is 
seeking to recover property in the possession of the respondent, and 
that being defeated before the Commissioner of Jhansi, he appealed 
to the High Court. The respondent applied that the appellant 
might give security for costs, and on the 3rd June, 1882, the 
High Court made an order directing the appellant to show 
cause why the respondent’s petition should not be granted; That 
order to show cause was not properly served upon the ap- 
pellant, and on the 26th June, the appellant, then, as it would 
seem, knowing nothiDg about the ord«r, a further order was made 
by the High Court in these terms: — " Appellant has not appeared, 
and he is hereby required to deposit security to the extent of 
Its. 2,500 within' six weeks from this date ” viz., by the 8th 
August. On the 5th August the appellant presented a petition 
showing cause why he should not be ordered to give security, and 
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on tlie 14tli August another order was made hy the High Court. 
It is simply in these terms Security has not been fijed withiit 
the tirao prescribed by the Court. The appeal is therefore of 
necessity struck off the file with costs.” Whether the Court con- 
spidered the merits of the cause then for the first time sliown by 
the appellant, does not appear § but if they did, he was not allowed 
any time at all to tender his security. On the 9th of Beptemher 
the appellant presented a petition in whioh he stated the non- 
service of the original order to show cause of the 3rd June, and 
his ignorance of it until he got information in time to file his 
petition on the 5th August; and he prayed for the restoration of 
the appeal It would seem that, on that petition,’ an order was 
made dated 13th September, 1882 ; but their Lordships cannot 
tell certainly upon what proceedings that order was made, nor 
can they do more than guess at the terms of it, for by some omis- 
sion which is entirely unexplained, that order has not been trans- 
mitted to this country. The direction given by Her Majesty on 
the petition for leave to appeal was that the High Court should 
transmit the prior orders and also all subsequent orders relating 
to the refusal to restore the appeal, but for some reason or other 
this order has not been transmitted. The nature of it can only be 
gathered from a subsequent order wliich was made in this way. 
On the 27th November, 1882, the appellant again petitioned the 
High Court, and in that petition he states that ‘rin obedience to 
the order of the Court, dated 13th September, 1882, the petitioner 
submits herewifcli two security-bonds for Hs. 2,500, as detailed 
below", and prays that proper order may be made for the restora- 
tion of the appeal to its original number of file.” Therefore it 
would seem that by the order of the 13th September, the Court 
had held that the appellant must give security, and had allowed 
time for the purpose; On the 27tlr November he tenders the 
security and asks that the proper order may be made for the 
restoration of the appeal. Upon that tiioro comes an order of the 
29th November, which their Lordships have great difficulty in 
understanding. It is a very short one. It does not say on what 
^ petition or proceedings it was made except that it was on a peti- 
tion of the appellant* It does not state wdio appeared upon it. 
The whole of the order is this Jhe petitioner’s appeal was 
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not dismissed under ss. 556 or 557 of the Civil Procedure Cade. 
This petition therefore is not entertainable under s. 558 of that 
Code; and it is inapplicable to an order made, as ours was made, 
under s. 549 of the Code.” It is extremely difficult to apply Ihe 
terms of this order to^the petition of the .27th November^ and is a 
matter now of uncertainty and dispute what petition the order 
speaks of and what order it speaks of. The effect of it is ap- 
parently to maintain in full force the order of the 14th August, 
by which the appeal was struck off the file. 

It appears to their Lordships that the case has never been 
fully considered by the High Court. 

The question is first, whether the appellant should give 
security ; and their Lordships assume thjft on the 13th September 
he was ordered to give security after hearing him; anc] next, 
whether, on giving security, the appeal should be restored to the 
file. That seems never to have been considered by the High 
Court, because they held that the petition of the 27th November, 
which was to restore after tendering security, was not entertainable 
and could not be listened to. Their Lordships will humbly adVise 
Her Majesty to make an order that the appellant may give secu- 
rity for the costs mentioned in the order of the 3rd June, 1882, 
of such nature as shall be. satisfactory to the High Court and within 
such reasonable time as shall be fixed by that Court; and that 
upon his giving such security his appeal shall be restored to tb© 
files of that Court, There will be no costs of this appeal. 

Solicitors for the appellant : Messrs. Summerhay^^ - 

Solicitors for the respondent : Mr. 21 L. Wilson* 

. : APPELLATE CIVIL.' 

Before Sir Comer Peiher am, Kt., Chief Justice^ and Mr, Justice Straights 
LAKHMI CHAjN'D (Plaixtiff) v, GATTO BAX (Defendant)’^ 

Adoption^Hindu Law-^ Jains— -Second adoption bg widow. 

In a suit to which the parties were Jains, and in which the plaintiff claimed 
a declaration that he was adopted bj the defenlant to her deceased huaband, and 

’’'First Appeal No. 13X of 3 884, f rote a decree of Matilvi Mohammad Sami’» 
lu-lah-Khan, Subordinate Judge of Aligarh dated the 27th June, 1884. 
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that fts sticli adopted son he was entitled to all the property letfc by her deceased 
hushaiKl, it was found that subsequent to the husband’s death, the defendant had 
adopted another person, who had died prior to the adoption of the plaintiffi, and 
Without leaving widow or child. 

that the powers of a Jain widow, except that she can make an adop- 
tion withont the permission of her husband or tho consent of his heirs, and may 
adopt a daughter’s son, and that no ceremonies are necessary, are controlled by 
the Hindu law of adoption, and the KrUlma form of adoption not \ being 
recognised by the Jain community, or .‘imong the Hindus of the North-Western 
provinces, it must be assumed that the widow had power to make a second adop- 
tion, and that such adoption was to her husband. 

Held therefore that the adoption of the plaintiff was valid and effective. 

Beld that the effect of the second adoption being to make the second 
adopted son the son of the deceased husband, he must be treated as if ho 
had been born, or at all events conceived, in the husband’s lifetime, and 
his title related back to the death of the elder brother, the first adopted son, so 
that if the elder brother left no widow or child who would succeed him to the 
exclusion of his younger brother, the second adopted son would succeed as heir 
to the father. Sheo Singh Mai v. Dahho (1) referred to. 

The parties to this suit; wore Jains (Saraogis). The plaiutiff 
sued the defendant for a declaration that he was adopted in Jan- 
uary, 1856, by the defendant to her deceased husband Kishen 
Lai, (who died in September, 1843,) and that as such adopted son 
he was entitled to possession of all the property loft by Kishon 
LaL The defence to the suit was, that subsequent to the death of 
her husband Kishen Lai, the defendant, in 1844, had adopted one 
Nemi Chand, in whom the whole estate had thereupon vested^ 
and that she had consequently no power to make a second adop- 
tion ; and that, in fact, she had not adopted the plaintiff. 

It appeared that not long after the death of Kishen Lai the 
defendant had adopted Nemi Chand. Nemi Chand died in August^ 
1855, at the age of 13 years, without leaving either widow or child. 
The lower Court dismissed the suit, holding that the defendant 
had not adopted the plaintiff, and that she could not do so, the 
adoption of a second son not being valid, according to the pre- 
cepts of the Jain religion. 

The plaintiff appealed to the High Court, contending that the 
lower Court was in error in holding that his adoption by defen- 
dant was not ostablishecl, and that the defendant had no power to 

make it, 

(I) I, L. R., I All. ms fL. R., 5 Ap, S7. 
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Mr. W:M. Colmn, Mr: a B. BUl^ md. Vaum AjudMa Nath 
for the appellant. 

Mr. G. JE. Roes and Mr. T. Corilan^ for the respondent. 

Pkthekam, 0. J., and Steaioht, J. (After coming to the con- 
clusion that the adoption of the plaintiff was established, observed 
as folio ws):*— 

But it is said for the respondent, even if this be so, that is 
something short of proof of an adoption to Kishen Lai. We do 
not feel pressed by this contention ^ if there was an adoption, in 
fact, we think it must be taken that it was an ordinary adoption 
to her deceased husband. It is true that the powers of a Jain 
widow in the matter of adoption are of an exceptional character, 
namely, that she can make an adoption without the permission of 
her husband or the consent of his heirs, and that she may adopt 
a daughter’s son 5 and further, that no ceremonies or forms are 
necessary. But, except that in these respects it is not controlled 
by the Hindu law of adoption, we think that in all others its 
principles and rules are applicable, and that the Kritimx form of 
adoption not being recognised in the Jain community, or among 
the Hindus of these Provinces, it mu^t ^be assumed that she had 
the power to make a second adoption, and that such adoption 
was to her husband. 

The only remaiaiug qfuestion of law is, whether the defendant 
having once adopted Nemi Chand after the death of her husband, 
and the wh^le estate having vested in him, she had the power to 
make a second valid adoption to her husband, so as to divest 
herself a second time of the property, and to vest it in the second 
adopted son. 

It is contended on behalf of the defendant that upon the death 
ofNemi Ohand, the estate of Kishen Lai vested in her as his 
heir, and not as the heiress of her deceased husband, and that it 
could not afterwards be divested so as to vest ill another person 
as a second adopted son of her husband. This, however, does 
not seem to us to be the case, as the effect of the second adoption 
being to make the second adopted son the son of her husband, he 
must be treated as if he had been born, or at all events con- 
ceived, in the lifetime of the husband, and his title relates back 
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to the date of the death of the elder brother^ the first adopted son 5 
so that if the elder brother has left no widow or eliild who would 
succeed him to the exclusion of his younger brother^ a second 
adopted son succeeds as heir to the father. 

This view seems to us to be the reasonable and necessary con- 
sequence of tlie fiction that tbe widow, by adoption, makes the 
adopted son the son of the deceased husband, audit appears to 
be in accordance with that taken by the Privy Oounail in the 
case of Sheo Singh Bui v. Dakho (1), and with the statement of 
the customs of the Jains as declared by Seth Raghunath Das 
and the other lay witnesses for the plaintiff. It is true there is 
a difference of opinion on the question of the custom among tbe 
expert witnesses, but in our opinion that of the lay witnesses is 
of iiifinitively more value on this point ; and for these reasons we 
think that the defendant had power to make a valid adoption to 
her husband a second time, and that the adoption of the plaintiff 
was valid and effective. 


£6/ ore Mr, Justice Siraightj Offg, Chief Justice^ and Mr, Justice. Tgrrelh 
IDU (Applicant) v, AMIKaN (Oi'fosite Party,)*' 

Mukamma^hin law — Custody of children'^ Act IX of 1861, «. 5 — Appeal, 

TI 10 Muhammadan law takes a more liberal view of the mother’s rights with 
regard to the custody of her children than does the English law, under which the 
father’s title to the custody of his children subsists from the moment of their birth, 
while, under the Muhammadau law, a mother’s title to such custody remains till the 
children attain the age of seven years. 

An application was made by a Muhammadan father under 3 . 1 of Act IX 
of 1861 that his two minor children, aged respectively 12 and 9 years, should be 
taken out of the custody of their mother and handed over to his own custody. 
The application having been rejected by the District Judge, an appeal was pre- 
ferred to the High Court as an appeal from an order, It was objected to the 
hearing of the appeal that, in view of s, 5 of Act IX of 1861, the appeal should 
have been m from a decree, and should have been made under the rules applicable 
to a regular appeal. 

AfeW that, looking to the peculiar nature of the proceedings, the ohjection 
was a highly technical one, and as all the evidence in the case was upon the 
record and was all taken down in English, it would only he delaying the hearing 
of the appeal upon very inade<iuate grounds, if the objection were allowed. 

* First Appeal No. 46 of 1886, from an order of W. H. Hudson, Esq-, Judge 
of Jaunpur, dated the 20th February, 1886, 

(1) I. L. E., 1 All 688 j L. E., 6 lad. Ap. 87. 
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J-Jeld also that, according to the principles of the Muhammadan law, the 
appellant was by law entitled to have the children in his custody, subject always 
to the principle, which must govern a case of this kind, that there was no reason 
to apprehend that by being in such custody they would run the risk of bodily 
injury, and that (without saying that this exhausted the considerations that 
might arise warranting the Court in refusing an application for the custody of 
minors) there was nothing in the record in this case which disclosed any proper 
ground to Justify the refusal of the application. 

The facts of this case are sufScieotlj stated in the judgment. 

Mr. W. M. Colnin, for the appellant, 

Mr. y, Conlan and Munshi Hanuman Prasad^ for the respond- 
ent. 

STRAiaHTj Offg. 0. J. — This is an appeal from an order passed 
by the Judge of Jaunpur, on the 20th February last, rejecting 
an application made by the present appellant under s. 1 of Act IX 
of 1861. The parties are respectively husband and wife, and the 
minors, in regard to whom the application was made, are Yusaf 
Aii and Basit Ali, respectively aged 12 and 9 years, they being the 
sons of the appellant and respondent. At present they are in 
the possession of the respondent, and the application was to have 
them taken out of such custody and handed over to the appel- 
lant, their father. The J udge refused the application, and hence 
this appeal. It has been urged as an objection to our hearing 
the appeal that it has been preferred as an appeal from an order, 
whereas, in view of s. 5 of Act IX of 1861, the appeal should have 
been as from a decree, and it should have been made under the 
rules applicable to a regular appeal. Looking to the peculiar 
nature of the proceedings, it seems tome that this is a highly 
technical objection, and as all the evidence of the case is upon 
the record and is all taken down in English, it is clear that 
we should be only delaying the hearing *of the appeal upon very 
inadequate grounds were we to accede to the learned Miinshi^s 
contention. We have therefore heard the case, and have no doubt 
whatever that upon the materials disclosed in the record, the 
learned Judge was wrong in rejecting the application made to him 
by the appellant. The Muhammadan law takes a more liberal 
view of the mother’s rights with regard to the custody of her 
children than does the English law, under which, if my memory 
serves me rightly, the father’s title to the custody of his children 
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su'bsists from the moment of their birth ; whilst^ tinder the Muham- 
madan law, a mother’s title to the custody of her children remains 
until they attain the age of 7 years* I may observe in passing 
that this principle of Muhammadan law was enunciated by my 
brother Mahmood, J*, very recently in tbe determination of first 
appeal No* 129 of 1885 (1), Prirnd fmu^ iherefcm*, the appellant, 
who is the father of the two boys, was by law entitled to have 
them in his custody, subject always to the principle which must 
govern a case of this kind, that there was no reason to apprehend 
that hy being in such custody they would run the risk of bodily 
injury. I do not say that this exhausts the considerations that 
might arise that would warrant the Courts in refusing an appli-- 
cation for the custody of minors; but it is enougb to say, in regard 
to the present ease, that there is nothing in the record which dis- 
closes any proper grounds to justify the Court below in refusing 
to grant the application which the appellant made. Under these 
circumstances, the appeal is decreed with costs, the rejection of the 
application of the appellant is set aside, and his application is 
granted ; and it is ordered that the respondent do, within one 
month from the date on wliich tins order reaches the Court below, 
deliver up the two boys, Yusaf AU and Basit Ali, into the custody 
of their father, the appellant ; and it is furtlier ordered that, in the 
event of respondent foiling so to do, coercive measures to enforce 
this order, as provided in s. 260 of the Civil Procedure Code, 
may be adopted* 

Tyerell, J. — I concur. 

Appeal allowed. 

Before Mr, Justice Oldfidd and Mr, Justice ^Mimood. 

SITA RAM (PtAiNTiPff) V, AMIR BEGAM and others (Devenpants)! * 
Muhammadan Lam ^Alienation by widoto ^Jllghts of other heirs^Minor--- Mother^ 
Ouarduin^Mortyage--Fir$t and second vrhortgagm'^Suit by first mortgagee f(yr 
sale of Mortgaged property — Second mortgagee not made a pariy-^Act IP" of 
1882 ^Transfer of Property Act)^ ss. 78, 85^ Bes^judicaia---- Civil Procedure 
CodCi s. 1 8 — Meaning of beiioeen parties under whom, they or any of them claimM 

Upon the rlcath of 0, a Muhammadan, his estate was divisible into eight 
Rhares, two o£ which devolved upon his son A, oue upon each of his Eve daugh- 

^20 of 1885, from a decree of Mauivi Mnham mad ' Ahdul . 

Basit Khan, bubordlnate Judge of Mainpuri, dated the, 2Srd April, 1885. 

, ; 11). See next case,, . 
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ters, and one npon liis widow H. The name of B only was recorded in the reyenne 
registers in respect of the zamindari property left by G. In 1876, ^ and B gaye 
to Z a deed of simple mortgage of 2^ biswas out of a 5 biswas share of a yillage 
included in the said property. In 1878, A and B gave to a deed of Kimple 
mortgage of the 5 biswas, which were described in the deed as the widow^s 
“own” property. Id 1882, X obtained a decree upon bis mortgage for the sale 
of the mortgaged property, and it was put up for sale and purchased by X him- 
self in January, 1884. lu February and Norember, 1884, the daughters of G 
obtained ej-^(3rr/« decrees against A and B m suits brought by them to recover 
their shares by inheritance in the 6 biswas. In 1885, ^ brought a suit upon his 
mortgage of 1878, claiming the amount due thereon and the sale of the whole 
5 biswas. To this suit he made defendants A and B, G's daughters, and Z, 
alleging that the decrees of February and NoTember, 1884, were fraudulently and 
collusively obtained, and as to the auction-sale of January, 1884, that the 2| 
biswas were sold subject to his mortgage, he not having been ma te a party to the 
suit brought by X upon the deed of 1876, and therefore not being bound by any 
of the proceedings taken therein or consequent thereto. It was contended that 
position as head of the family entitled her to deal with the property so as to 
bind all the members of the family, though using her name on’y, and it was 
suggested that, at the time of the mortgage of 1878, some of the daughters were 
minors. <m behalf of the daughters it was contended {intf^r alia) that the decrees 
obtaiued by them against A and 8 in February, 1834, were conclusive, by way of 
res-judicatat against the plaintiff, who, as mortgagee from A and R, claimed under 
a title derived from them. 

Bell thskt there being no evidence to show that the decrees of February and 
November, 1884, were fraudulently and collusively obtained, the Court of first 
instance was right in exempting the shares of the daughters from the lien sought to he 
enforced by the plaintiff ; and that., inasmuch as the deed of 1876 was prior in date to 
the plaintiff’s deed of 1878, and there was no allegation of fraud or collusion m regard 
to it, the decree and sale in enforcement of the former deed would defeat the rights 
of the plaintiff under the latter. 

X/iud Vhand v. Kalian Oas (1) and All Ea&an v, Dhirja (2) referred to. 

per MAHMood, J. — According to the Muhammadan Law, the surviving widow, 
though held in respect by the members of the family, would not be entitled to deal 
with the property so as to hind them, and the entry of her name in the revenue regis- 
ters in the place of her deceased husband would probably be a mere mark of respect 
and sympathy. Her position in respect of her husband’s estate is ordinarily nothing 
more or less than that of any other heir, and even where her children are minors, she 
cannot exercise any power of disposition with reference to their property, because 
although she may, under certain limitations, act as guardian of their persona till they 
reach the age of discretion, she cannot exercise control or act as their guardian in 
respect of their property without special appointment by the ruling authority, in 
default of other relations who are entitled to such guardianship. Even therefore il 
some of the daughters in the present case were minors at the time of the plaintiff’s 
mortgage, their shares crmld not be affected thereby. They could only be so affected 
If circumstances existed which would furnish grounds for applying against them the 
(t) L L. R., 1 All. 240. (2) L L. R., 4 All. 518. 
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rule of estoppel contained in a, 116 of the Evidence Act, or the doctrino of equity 
formulated in s. 41 of the Transfer of Property Act, but hero no such cireumstauces 
existed. 

Also per Mahmood, J. —The deoi'ees of Eebruary and November, 1884, did not 
operate as against the plaintiff, inasmuch as a mortgagee cannot be bound 

by a decision relating to the mortgaged property in a suit instituted after his mort- 
gage, and to which he was not a party. After a mortgage has been duly created, the 
mortgagor, in Whom the equity of redemption is vested, no longer possesses any such 
estate as would entitle him to represent the rights and ititerests of the nun-tgagee in a 
subsequent litigation, so as to render the result of such litigation binding upon and 
concdusive against such mortgagee. The plaintiff in the pi'esent suit could not bo 
treated as a party claiming under his mortgagors, within the meaning of s. 13 of the 
Civil Procedure Code, and that section must be interpreted as if, after the words 
** under whom they or any of them claim,” the words “by a title arising subsequently 
to ttbe commencement of the former suit” had been inserted. Dvoma Sahoo v. 
Joonarain i^l) and Bonomahe Nag v Koylash Qhmider Dey (2) referred to. 
Outnm V, iMoreioood Boyhnntnath Chatter jee v. Ameeroonissa Kkaioon (4), 
Matama Natchiar Y. Srimut Baja Moottoo Vijaya Bag^inadha (5), and Ram Ooomar 
Sein y. Pros a n w o Ccowmr ;S'cm (6), distinguished. 

The principles of the rule of res-judicata^ as part of the law of civil pr icedure 
properly so oidled, and those of the rule of estoppel, as part of the law of evidence, 
explained and distinguished. 

The facts of this case were as follows ; — 

One Gliularn Rasul Khan died in 1872, leaving as his heirs 
his widow Amir Begarn, a son called Ali 8hor KliaUj arid five 
daughters called severally Wilayati BeguUj Nihali Begam, Nawab 
Begain, Sakina Begam, and Jafri Begam. Accoi'ding to the 
Muhammadan law of inheritance his estate was divisible into eio'ht 

o 

shares, two of which devolved on the son, one on each dauo-hter. 

' n ‘ 7 

and one on the widow. On his death the name of his widow only 
was recorded in the revenue registers in respect of the zaniindari 
property left by, him. This property included a 11 ve-hiswa share 
of a village called Kadirganj. On the 17th October, 1876, Amir 
Begam and. Ali Sfier Khan gave one Alain Singh anil certain 
other persons a simple mortgage of 2| biswas out of the 5 biswas. 
On the 28th October, 1878, Amir Begam and Ali Sher Khan 
gave the plaintiff in this case a bond for Rs. 3,000, in which the 
5 biswas, described as the widow’s “ own” property, was mort- 
gaged by way of simple mortgage. On the 1st December, 1882, 

(!■) 12 W, K. 362. (4) 2 W. E. 191. 

. (2) 1. L. B., 4 Calc. 692. (S) 9 Moo. I. A. 5.39. 

(3; 3 East, 816. <6) W. K,, Jau.-July, 1861, p. 375. 
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Alam Singh and Lis co-mortgagees obtained a decree against 
Amir Begam and Ali Sher Khan for the sale of the mortgaged 
property, and cansed it to be put up for sale, and bought it them- 
selves, on the 31st January, 1884. 

Subsequently Nihali Begara, Nawab Begam, Sakina Begam, 
and Jafri Begam, four of the daughters of Ghulam Rasul Khan, 
having sued their mother and brother for their shares by inheri- 
tance in the 5 biswas, obtained an ex parte decree against them 
on the 27th February, 1884 ; and Wilayati Begam, the fifth daugh- 
ter of Ghulam Rasul Khan, also having brought a suit against 
Amir Begam and Ali Sher Khan for her share in the 5 biswas, 
obtained on the 24th November, 1884, an ex parte decree for the 
same. 


1886 
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In January, 1885, the plaintiff broaght the present suit on the 
bond of the 28th October, 1878, in which he claimed Rs. 5,404-15, 
principal and interest, and the sale of the 5 biswas. Besides the 
executants of the bond, Amir Begam and Ali Sher Khan, be made 
the four surviving daughters of Ghulam Rasul Khan and the heirs 
of the fifth daughter, deceased, defendants to the suit; and also 
Alam Singh and the other purchasers of 2| biswas of the 5 bis- 
was. He prayed that he might be allowed to re«over the amount 
due on the bond by the sale of the 5 biswas, without any regard 
to the decrees of the 27th February, 1884, and the 24th Novem- 
ber, 1884, and the auction sale of the 31st January, 1884,” He 
alleged as to those decrees that they were fraudulently and collu- 
sively obtained, and as to the auotion-sale, that the 2| biswas 
were sold subject to his mortgage. 


The Subordinate Judge of Mainpnri, by whom the suit was 
tried, held that the decrees impugned were not fraudulently and 
collusively. obtained, and the shares of the daughters were not 
liable to be sold in satisfaction of the plaintiff’s mortgage ; and 
that the portion of the 5 biswas purchased by Alam Singh and 
his co-mortgagees was not liable to be sold in satisfaction of the 
plaintiff’s mortgage, his being a second mortgage; and gave the 
plaintiff a decree for the recovery of the money claimed by the 
sale only of the rights and interests of Amir Begam and Ali She 
Khan remaining in the 5 biswas. 
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The plaintiff appealed to the High Court. 

Mr. C. H. Bill and Mimshi Banuman Pmsad^ for the appel- 
lant. 

Mr. T. Conkiiy Mr. W. ill. Colom, Mr. Abdul Majid, and Pandit 
Bidiarnbar Bath, for the respondent. 

Oldfield, J. — ^This suit was brought on a bond dated the 28th 
October, 1878, executed by Amir Begam, widow of one Ghiilam 
Kasiil Khan, in consideration of an advance of Rs. 3,000. The 
plaintiff sought a decree for principal, with interest, and sale of 
the 5 biswiiS share in a village winch the bond purported to hypo- 
thecate. The suit has been decreed in the Court below against 
the widow, Amir Begam, and against the son, Ali Sher Khan ; 
but so far as it sought to make the shares of the five daughters 
of Ghularn Rasul Khan liable, and so far as it sought to interfere 
with a prior bond in respect of a 2| biswas share of the property, 
and the right of the respondents Alarn Singh and others (auction- 
purchasers), the plaintiff s suit was dismissed. The appeal is pre- 
ferred by tlve plaititiff against that portion of the decision of the 
lower Court which was given against him. 

The hypothecation-bond sued on purports to bo made in the 
name of Amir Begam herself, in respect of her own property, 
acting on her own behalf and in her own rioht ; and the suit also 
was brought on the allegation that the property hypothecated was" 
owned and possessed by the executant of the bond ; and it has not 
been brought on the footing that she held the property in any 
W'-ay for the other heirs of Ghularn Rasul Khan. The whole of 
the property hypothecated clearly was not held by her in her own 
right The five daughters of Ghularn Rasul Khan had a right to 
shares in the same as heirs of their father, and for this right they 
brought suits and obtained decrees, as they were fully- entitled to 
do. I do not see that there was any fraud or collusion, and, in 
my opinion, the lower Court was right in exempting this set of 
defendants from all liability to the plaintift. 

The next point urged, namely, that the appellant is entitled to 
bring to sale the property bought by the auction-purchasers Alam 
Singh and others also fails* The hypothecation-bond, upon which 
the decree and sale proceeded, was a prior one dated the 17th 
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October, 1876, and the property was purchased by Alam Singli 
and others on the 31st January, 1884. The appellant’s bypotfae- 
cation»bond being the later one, the transaction could only be 
questioned on the ground of fraud, of which there appears to be 
none whatever. For the above reasons the decision of the lower 
Court must be affirmed and this appeal dismissed with costs. 
The two sets of respondents will be entitled to costs in proportion 
separately. 

Mahmoob, J.^ — I am of the same opinion. The facts of the 
case are simple enough, namely, that the deceased Ghnlam Rasul 
* Khan died some time in the year 1872, leaving as his heirs, accor- 
ding to Muhammadan law, a widow named Amir Begam, a son 
named AH Sher Khan, and five daughters named Jafri Begam, 
Wilayati Begam, Nawab Begam, Nihali Begam, and Sakina Be- 
gam. It is clear that immediately on the death of Ghulam Rasul 
Khan, according to the rigid system of inheritance which is to be 
found in the sacred texts of the Kuran, his property devolved in 
specific portions on these seven persons, who were his heirs. 
What happened afterwards was, that in respect of such of his pro- 
perly as consisted of land paying Government revenue, instead 
of the names of all the heirs being entered in the Government 
records, the name of the old lady alone was entered. This is often 
done among Muhammadans ont of respect to the mother of a 
family ; but on the part of the appellant there has, in the present 
instance, been a very faint attempt to make out that the Begam 
was put in possession of the whole property in this manner in lieu 
of dower. This might be made out, of course, where there, were 
adequate grounds, and when such grounds were supported by 
adequate evidence. But in the present case there are no grounds 
for such a contention. It was further urged that ‘her position as 
bead of the family entitled her to deal with the property, so as to 
Mnd all the members of the family, though using her name only. 
But that is not so ; and the argument of the learned pleader for 
the appellant upon this point seemed to me to proceed upon a 
confusion between the position of a Hindu widow and the legal 
$taMs of a Muhammadan widow, as in this case. The surviving 
widow among Muhammadans, though looked on ^Yith respect by 
her own children or younger members of the family, holds a posi- 
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tiou very (lifferenfc to tlfat of the widow among other natioi>o 
where the law of inheritance and snccessiou proceeds npon other 
principles. The mother, being looked npon with respect and 
sjmpatliy, would probably have the consent of her children to 
the entry of her name in lieu of her deceased husbainrs name as 
a mark of respect. An illustration of this is furnished by tlie 
unreported case of Maulvi [naj/at Rasul v. Khaif^tirmissitj decided 
by tins Court on tbe 15th July, 1875. Bh’om all I have learnt of 
the present case, the entry of Amir Bogam’s name was entirely 
due to iho notions and feelings which I have just described ; for 
if it had been to show a possession adverse to the five daughters, 
these people wmuld not have been on soch afFectiouate terms as it 
is shown they were. Amir Begam, I understand, was not the 
step-mother of these young ladies, but their own mother, and 
therefore no such argument as to adverse possession could be 
easily sustained. What happened after this record of the old 
lady’s name was, that on the 17th October, 1876, she and her son, 
All Sber Khan, execufod a hypothecation-bond in favour of the 
respondents Alain Singh and others, defendants No. 3. Tbo bond 
was sued upon, and the bis was share was purported to be sold 
in enforcement of lien on the 31at January, 1884. I mention this 
to show tlio connection of Alam Singh and others, who purchased 
the property at that sale. 

On the 27th February, 1884, four of these young ladies having 
sued their mother and their brother, obtained a decree for their 
shares of the property, — a circumstance which suggests the infer- 
ence that they had hoard of the alienations which their mother and 
brother had been making, and became anxious to secure their 
lights. The fifth lady, Wilayati Begam, similarly obtained a 
decree foi’ her share on the 24th November, 18:54. Both decrees 
■were 6t-pari<«!,and this circumstance has been referred to as support- 
ing the plaintiff’s allegation of fraud and collusion, but 1 cannot 
admit that it does. The plaintitrs rights arose from the bond of 
the 28tli October, 1878, which in no way could affect the share 
of those young ladies, unless, indeed, circumstances existed which 
■would furnish grounds for applying against thorn the rule of 
estoppel contained in 8,115 of the Evidence Act (I of 1872), 
or the doctrine of equity formulatod in s. 41 of the Transfer of 
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Property Act (IV of 1882). But here no sucli circumstances exists 
for it is not shown or pretended that the young ladies^ who are 

pardah-nashmsj\ by any declaration, act, or omission, iiitentioii-, 
ally caused, or permitted the plaintiff to believe that their mother 
and brother were the exclusive owners of the property .when the. 
mortgage was made in the plaintiff’s favour, l^o-r is it made out 
that the plaintiff is a bond fide transferee for value, in the sense of 
Ills having taken reasonable care to ascertain the title of his trans- 
ferors, On the contrary, he knew that the property had been 
inherited from Ghulam Rasul, and he might easily have found out 
that there were other heirs besides the wddow and the son. 

Then, as to the decrees of 27th February, 1884, and 24rli 
November,' 18^14, there is absolutely no evidence that these 
decrees, though ex-parte^ were passed in collusion. I should say 
that it was impossible to contest those decrees, and the mother and 
son acted rightly in not defending the suits. On the other hand, 
the argument suggested on behalf of the respondents, that the 
decrees are conclusive against the plaintiff, seems to me to be 
liDSouiid, though it raises an important question of law, which I 
shall decide in this case. In the case of Dooma Sahoo v, loona- 
rain Loll (1), the general principle was laid down by Dwarka Nath 
Mitter, J., that a mortgagee cannot be bound by a decision rela- 
ting' to the mortgaged property in a suit instituted after his mort- 
gage, and to which he was not a party. The principle of the rule 
was subsequently adopted in Bonomalee Nag v. Eoylash Chunder 
Deg (2) by Markby and Prinsep, JJ, who, however, complained 
of the paucity of case-law upon the subject, and adopted the rule, 
after expressing considerable hesitation and doubt, because Mitter, 
J., had not stated any reasons for the rule he laid down. With 
due respect to those ■ learned judges, I cannot help feeling that 
there is no substantial ground for entertaimog doubts upon the 
question, and r will take' this opportunity of stating mj reasons, 
for this proposition. 

; The plea of as a ■bar to an action belongs to the 

province of adjective law, ad orcUmtionem^ but • difference of, 
opinion prevails among jurists as to whether the rule belongs to 
the domain of procedure or constitutes a rule of the law ei ev£* 
(I) 12 W. R, 362, (2) I. L, Ki, 4 Gale. 692. 
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dence as furnisliiiig a ground of estoppel. In England, and I 
may say also in America, the rule is usually dealt with as belong- 
ing to the hiW of evidence, for there judgments m personat^i^ which 
operate as are as often treated as falling under the 

category of estoppels by record. Sir Fitz James Stephen, the dis- 
tinguished jurist who framed our Indian Evidence Act (I of 1872), 
and whose views have been accepted by our Indian Legislature 
in framing s. 40 of that Act, adopted wl)at seems to me the only 
logical and juristic classification by treating the rule of res-jndioata 
as fidling beyond the proper region of the law of evidence, and 
as appertaining to procedure properly so called* That the effect 
of the plea of res-jadic’Ua may, in the result,^ operate like an 
estoppel, by preventing a party to a litigation from denying the 
accuracy of the former adjudication, cannot be doubted* But 
here the similarity between the two rules virtually ends ; and it 
is equally clear that the ratio upon which the doctrine of estoppel, 
properly so called, rests, is distinguishable from that upon which 
the plea of res-judicata is founded.**^ The essential features of " 
;^estoppeI are those which have found formulation in s. 115 of the 
/ Evidence Act, the provisions of which proceed upon the doctrine 
I of equity (upon which s* 41 of the Transfer of Property Act is also 
I based) that he who by his declaration, act, or omission has 
i induced another to alter his position, shall not be allowed to turn 
1^ round and take advantage of such alteration of that other’s position* '^ 
All the other rules to be found in Chapter VIII of the Evidence 
Act, relating to the estoppel of tenant, or of acceptors of bills of 
exchange, bailees or licensees, proceed upon the same fundamental 
principles. On the other hand, the rule of res-jadicata does not 
owe its origin to any such principle, but is founded upon the 
maxim fiemo debet bis vesaari pro und et eddem causd-si maxim 
which is itself an outcome of the wider maxim mpuWte 

lit sit finis litiim. The principle of estoppel, as I have already 
said, proceeds upon different grounds, and I think the framers 
of the Indian Codes of procedure acted upon correct juristic 
olassificatiou in dealing with the subject of res-judimta.. as 
appertaining to the province of procedure properly so called. 
Perhaps the shortest way to describe the difference between 
the plea of res-judicata mi an estoppel, is to say that wdiilst 
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the former prohibits the Courfe from entering into an inquiry 
at all as to a matter already adjudicated upon, the laf ter prohibits 

a after the inquiry has already been entered upon, from 

. ,1 • T • 1 IT , T- T . JT 7 Amir BEOiif^ 

proving anything wnich would contradict his own previous decla- 
ration or acts to the prejudice of another party, who, relying upon 
those declarations or acts, altered his position. In other words, 
m-jadicnta prohibits an inquiry in /{mine, whilst an estoppel is only 
a piece of evidence. Further, the theory of res-^judicata is to pre* 
sutne by a conclusive presumption that the former adjudication 
declared the truth, whilst an estoppel,” to use the words of Lord 
Coke, where a man is concluded by Ms own act or acceptance 
to say the truth,” which means, he is not allowed, in contradiction 
of his former self, to prove what he now choses to call the truth. 

Thus the plea of res-judicata proceeds upon grounds of public policy 
properly so called, whilst an estoppel is simply the application of 
equitable principles between man and man— two individual parties 
to a litigation. I have given expression to these views because 
they explain and form necessary steps of the reasons upon which 
my ruling, as to the exact point before ns, will proceed. 

The question then resolves itself into this, whether the decrees 
of the 27th February, 1884, and the 24th November, 1884, which 
were obtained by the respondents in a litigation commenced subse- 
quent to the plaintiff s mortgage of 1878, and to which litigation 
he was not a party, can be held to operate as res-judicata against 
him. And in this light the question seems to me to rest upon the 
interpretation of s. 13 of the Civil Procedure Code,— a section 
which has, before now, given rise to much judicial exposition. The 
main part of that section is as follows:- — Court shall try any 
suit or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a former suit bet- ’ 

ween the same parties, or between parties under whom they or any 
of them claim^ litigating under the same title, in a Court of juris- 
diction competent to try such subsequent suit, or the suit in which 
such issue has been subsequently raised, and has been heard and 
finally decided by such Court.” 

Here it is clear that the plaintiff was not a party to the former 
suit, and all that can be said in support of the argument, that he 
is bound by the former decrees, must proceed upon the hypothesis 
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ttsltj as mortgat^ee from Amir Begam and Sher Ali, ho claims 
under a title derived from them. The merits of the argument 

depend upon the interpretation of the words emphasized bj me 
in reading s* 13 of tlie Code ; for the issue in this litigation as to 
the title of the plaintiff-respondent is the same as in the former 
suitSj and the effect of the former deca’ees would be conclnsivo 
against the plaintiff^ if ho could in this litigation be treated as a 
party claiming under his mortgagors^ within the meaning of the 
sectiom The section has been no doubt carefully framed^ and has 
given legislative expression to one of those rules of law which are 
most difficult to formulate for purposes of codification. Tlie diffi- 
culty of fonnulatiog such a rule is best illustrated by the fact that 
the language adopted by the Legislature in s. 13 of the Code of 
1877 had to und irgo considerable alteration when the present Code 
(Act XIV of 1882) was enacted. Farther, as illustrating the diffi- 
culty, I may refer to what I said in Sheoraj Rai v, Kashi Nath (1) 
as to the interpretation of the ward^*^sm/5” in the section, with re- 
ference to the Privy Council ruling in Misir Raghohardial v. Sheo 
Baksli Singh ( 2). But I have no doubt that in interpreting the langu- 
age of tliat section, we cannot ignore the fundamental principles of 
the rule to which tliat section gives expression, unless, indeed, 
the express words of the statute clearly contradict those principles* 
Now, what is the meaning of claiming under as used in the section? 
There can bo no doubt that the plaintiff in this case derives his 
right under the title whicli his mortgagor’s, Amir Begani and Sher 
Ali, possessed in the mortgaged property, and in this sense his 
title had been derived in privity to them; but is that privity 
subject to the adjudication of the 27th February, 188 i, and of 
the 24th November, 1884? This really is the question upon 
which the determination of the point now before us depends ; and 
1 may add that the decision of the question must practically rest 
upon similar principles, whether we regard the matter as appertain- 
ing to the class of estoppels by record or to the rules of procedure 
properly so called. Further, in the decision of this point, the 
question whether the former decrees Were passed in contested or 
uucontosted suits would play no important part ; for if the plaintiff 
can be properly regarded as privy to his mortgagors, for the pur-* 

\\) I. L. in, 7 All 247. (2) I. L. R., 9 Calc. 439 ; 

. L* H,, 9 lad. Ap, 197. 
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poses of this question; he would, in the absence of fraud, be 
concluded bj e^i-parte decrees as much as by decrees in contested 
suits, on the ground that a title hampered by either an estoppel or 
an adjudication cannot pass free of the consequences of such 
estoppel or such conclusive adjudication, in conformity with the 
principle which is the foundation of the maxim that he gives 
nothing who has nothing, ^nihil dal qui non haheL But the maxim 
itself affords indications of another rule of law, that he who takes 
under another, is not bound by any acts which that other does 
subsequent to the grant. It is upon this principle that the law of 
mortgage recognizes the rule that no act of the mortgagor done 
subsequently to the mortgage can operate in derogation of the 
mortgagee’s right. And I will presently show that it is upon the 
same principle that no estoppel incurred after the mortgage, and 
no conclusive adjudication as the result of a subsequent litigation 
by which the mortgagor is bound, can affect the rights of the mort- 
gagee. The reasons of the rule are nowhere stated better than 
by the eminent American writer Mr. Bigelow, in his celebrated 
treatise on the law of estoppel (at page 90? and I will quote him 
here as adopting his language at the risk of prolixity 

Having ascertained the eflFect of judgment estoppels upon the 
actual parties to the record, let us now inquire into the effect and 
operation of personal judgments against those who were not strictly 
or nominally parties to the former suit, but whose interests were in 
some way aflPected by it. And first of privity, w’hich, by Lord 
Coke, is divided into privity in law — 2 . 5 ., by operation of law, as 
tenant by the courtesy ; privity in blood, as in the case of ancestor 
and heir ; and privity in estate — the action of the parties, 
as in the case of feoffor and feoffee. These divisions* are only 
important in defining the extent of the doctrine of privity ; and 
as the rules of law are not different in questions of estopper in 
these divisions, it will not be necessary to present them separately. 
But it should be noticed that the ground of privity is property and 
not personal relation. Thus an assignee is not estopped by judg- 
ment against his assignor in a suit by or against the assignor 
alone, instituted after the assignment was made, though if the 
judgment has preceded the assignment the case would have been 
different f hence privity in estoppel arises by virtue of succession. 


188 S 


SiTA, Bam 
w. 

Am!e Beg am. 


336 


THE INDIAN DAW BEPOUTS. 


[VOL. VIIL 


1886 


Sit A Bam 

V, 

A mie Beqam. 


Nor is a grantee of land affected by judgment concerning the pro- 
perty against bis grantor in the suit of a third person begun after 
the grant. Judgment bars those only whose interest is acquired 
after the suit, excepting of course the parties.” 

The principles stated in this passage are supported by many 
cases, chiefly American, which the learned author cites in tlie 
pages that follow. Speaking for myself, I am perfectly prepared 
to accept this enunciation of the law as applicable to Indian mort- 
gagees, because, whilst there is nothing in s. 13 of the present 
Civil Procedure Code to contradict my view, my notions of juris- 
prudence are consistent with what I have said. Looking to the 
definition of mortgage as contained in the first paragraph of s. 58 
of the Transfer of Property Act (IV* of 1882) and to cl. (6) of the 
same section, which defines simple mortgages, I am of opinion 
that hypothecation or simple mortgage, as understood in this 
country, is, in the eye of jurisprudence, a species of what are 
known jura in re aliena^ that is, estates carved out of full owner- 
ship, and that when such an estate has once been created, the 
mortgagor cannot represent it in any subsequent litigation. And, 
to use the words of Mr. Bigelow, it should bo noticed that the 
ground of privity is property and not personal relation.’’ And if 
this is so, the estate which has already vested in a mortgagee can- 
not be represented in, or adjudicated upon, in a subsequent litiga- 
tion to which he is not a farty; for the simple reason that a 
decree of Court in such cases can neither create new rights, nor 
take away existing ones, but can only enforce the rights as they 
stand between the parties, and in enforcing such rights, cannot go 
beyond the rights of the parties to the litigation. 

The effect of this view no doubt is to go somewhat beyond the 
letter of the statute, though not to contradict a single expression 
employed in s. 13 of the Civil Procedure Code. To put the matter 
concretely, I interpret that section as if after the words under 
whom they or any of them claim the words a title aruing 
suisequently to the commencement of the former suitf^ existed in the 
section ; and I think 1 am within the recognised rules of interpre- 
tation wdien I read the section in this manner.-— Ficiig Chap* IX, 
Maxwell on the Interpretation of Statutes, p. 274, &c.) Indeed, 
as a pure question of analogy, I may refer to the words in cl. (5), 
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S. 27 of the Specific Relief Act ( I of 1877), which are similar to 
those which I have interpreted in s. 13 of the Civil Procedure 
Code, as fortifying my view^ because the ultimate principle upon 
which a specific performance of contracts may be enforced against 
those who were not actual parties to the contract itself, proceeds 
upon principles analogous to those upon which a judgment in 
pmomam against a party operates as res- judicata against those 
who claim under him, — the question of notice needing proof in the 
one case, and in the other being presumed under a doctrine similar 
to the one upon which constructive notice by Us pendens is founded. 
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I will now deal with the cases which were cited before Mark by 
wad ^vmBC^,33,, mBonomalee Sag Y^Koylash CImnder Dey (1) 
as opposed to the view which I have expressed. The case of 
Oiitram v. Morewood {2) does not touch the question, because all 
that Lord Ellenborough held in that case was, that the matter 
which had been adjudicated upon in a previous litigation as against 
Ellen Morewood (she being then sole), before her husband had 
any right to the subject-matter of the litigation, could not be 
re-opened in a subsequent litigation between the same parties, 
though such litigation may have had a different form or object. 
This clearly is not the case here. Again, the next csi&e Boykmt^ 
nath Chatterjee v. Ameeroonissa Khataon (3) does not apply either, 
because a purchaser at a sale for arrears of Grovernment revenue 
takes a title which is regulated by special legislation, which cannot 
govern cases such as the present. The case of Katama Batohimr 
V. Srimut Raja Moottoo Vijaya Raganadha (4) would at first sight 
seem more to the point, but it really is not applicable, because the 
equity of redemption possessed by a mortgagor is vastly different 
to the estate of a Hindu widow, who, as the Lords of the Privy 


Council (at page 608) point out, is an absolute owner for some 
purposes ; and the question whether a conclusive . adjudication 
against her, quoad the estate, would bind the reversioners, would 
naturally depend upon the naffure and bondfides of the litigation 
The position of a mortgagee is in no sense similar to that of a 
Hindu reversioner, and it follows that the same rule would not be 
applicable to both. Nor has the case of i2am Coomar Sein v^ 


(1) I. L. R., 4, Calc. 692. 

(2) 3 East. 346, 


(3) 2IW.B. 191. 

Q4) 9 Moo. i. A. 539. 
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Prosunno Coomar Sein (1) a^y bearing upon the present question^ 
sioipiy because a person who acquires a prescriptive title by 
adverse possession under the law of limitatioUj is not bound to 
respect any contracts entered into between the mortgagor and the 
mortgagee, to both of whom his possession is adverse — a state of 
things which is not applicable to the present case, even by analogy. 
There is thus no authority against the view which 1 have enunci- 
ated at such length, and I hold that, after a mortgage has been 
duly created, the mortgagor, in whom the equity of redemptiou is 
vested, no longer possesses any such estate as would entitle him to 
represent the rights and interests of the mortgagee in a subsequent 
litigation, so as to render the result of suoli litigation binding upon, 
and conclusive as against, such mortgagee. Applying this con- 
clusion to the present case, 1 hold that the decrees of 27th 
February, 1884, and 24th November, 1884, do not operate as m- 
jitdicaia against the plaintiff-appellant 

But whilst the decrees ate not conclusive against the plaintiff, 
it should be noticed that the present suit was brought to enforce 
his lien, not only against the shares of his mortgagors, Amir Be- 
gatn and Ali Slier Khan, but also against the shares of the five 
daugliters ; and further, also against the property purchased by 
Alam Singh and others, covered by the hypothecation of the 17th 
October, 1876, The simple issne therefore in the case is, as my 
brother Oldfield has put it — Has the plaintiff acquired, under the 
hypothecation-bond of the 28th October, 1878, any lien over more 
thaix Amir Bogam and Ali Bher Khan possessed in their own 
right at the time they executed the bond ? I have already said 
that the position of a Muhammadan widow in respect of her 
deceased husband’s ©state, is ordinarily nothing more or less than 
that of any other heir, and I will here add, with reference to what 
has been urged on behalf of the appellant, that even in case of 
minority of her children, she cannot exercise any power of dispo- 
sition with reference to their property, because she cannot act as 
their guardian in respect of such matters. Under certain limita- 
tions, she may act as guardian of the person of her children till 
they roach the age of discretion, but the control of their property 
never vesta in her without special appointment by the ruling 
. a., to, -July, 18€I,,P.87S. ^ 
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authority, in dehuilt of other relations who are entitled to such 
gnardianship. The facility of divorce on the one hand, and of 
remarriage of widows on the other, account for this doctrine of the 
Muhammadan law. So that, even if some of the daughters were 
minors, as is suggested here, at the time of the plaintiff’s mort- 
gage, their shares could not be affected by the transfer. Then, of 
course, there is also the important fact that the widow in execu- 
ting the mortgage now sued upon, did not profess to act on behalf 
of her daughters. And therefore on neither hypothesis can their 
shares be subjected to the lien which the plaintiff seeks to enforce 
in this litigation. 

Now as to the remaining defendants Alam Singh and otherSj 
it is urged on behalf of the plaintiff-appellant that, inasmuch as 
he was not made a party to the suit for enforcement of lien on the 
bond of the 17th October, 1876, therefore he is not bound by any 
proceedings which took place upon that bond, iocliidiiig the sale 
of the 31st January, 1884. This argument has only partial force, 
but cannot prevail. The law, as it stood before the Transfer of 
Property Act, as to the necessity in- a suit by a first mortgagee of 
making a subsequent mortgagee a party, was explained by me in 
AH Haffait y, Dhirja (11, following the ruling of Turner, J., in 
Khkh Chand r* Kalian Das It was there held that it was not 
absolutely necessary to make puisne incumbrancers parties to a 
^ Suit by a first mortgagee, and that a sale in enforcement of the 

; prior mortgage would defeat the rights of the puisne iucombran- 

I cer, who is conclusively presumed in jurisprudence to take with 

knowledge of the prior mortgage, or at least cannot take more 
1 than his mortgagor had to give. The puisne incumbrancer could 

'j of course escape the decree by proving fraud or collusion, or he 

might prevent the sale in enforcement of the prior ineumbrance 
by redeeming it. But if neither conditions are satisfied, sale in 
enforcement of the prior incumbrance would defeat the puisne 
incumbrance. Since the passing of the Transfer of Property Act 
(IV of 1882), it seems, under certain conditions, necessary, accord*' 
ing to 3. 85 of the Act, to make puisne incumbrancers parties, 
with the result that if they do not redeem, their lien will be defea- 
^ ted in the absence of fraud,"which might disturb the rule of priority 

(1) L L, E , 4 All, 518. (S) 1. L. B., 1 All. 240. 
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under conditions siicli as those contemplated by s. 78 of the 
Transfer of Property Act (I V. of 1882)* But no such case is set 
up here, and I therefore concur with my brother Oldfield in the 

order which he has made. ^ . 

Appeal dismidsed^. 


ORIGINAL CIVIL. 


Before Mr. Jusike Sttaiyht, Offy. Chief Jmiiee, 

(3^. 8' JONES (FlAXNTIFF) V. H. LEDOARD and OTIIBisS (DEFKNDANTa). * 

Arbitration-^Fiiing Moard in Courts Civil Proc&kre Gode^ss. 525, 626“— 

— Agreetne?it to refer disputes ia arbitraimi, • 

The three parties to a deed of partnership agreed that in case of any dispute 
or difference, the matter should be referred to the arbitration of persona chosen by 
each party to such dispute, and that in case any such party should refuse or fail 
to nominate an arbitrator, then the arbitrator named by the, other party should 
nominate another arbitrator, and the two should nominate a third person as um- 
pire. Oertain differences having arisen among the three partners two of thorn called 
upon the executors of the third to nominate an arbitrator under the terras of the deed 
but they refused to do so. The'hrst mentioned partners tlion nominated an arbitrator, 
who in his turn nominated another, and these having appointed an umpire, made an* 
award. One of the partners at whoso instance the matter in divSputo hi\d boon referred 
to arbitration presented an application under s. 525 of the Civil Frocoduro Cod®’ 
praying that the award might be filed in Court. This apiilieation was opiiosiMl by tho' 
executors of the third partner, who appeared and lodged verified petitions disclosing’ 
grounds of objection within the moaning of s. 52.0 or s. 621 of the Code. " 

Held that the word parties ” as used in s. 526 should not be confined to per- 
sons who are actually before the arbitrators ; that if persons by an agreement have* 
undertaken between themselves that, in the event of a certain state of things hap* 
pening, a particular procedure shall bo followed which, under one state of ciromn** 
Btances, may be adopted ia invitum, they should, for the purposes of s. 525, be regarded^ 
as parties to that arbitration ; and that there was sufficient reason to show that 
the defendants in the present case were prirnd facie bound by the arbitration, so aa 
to bring them within the terms of s. 625 as parties thereto, who should be called on* 
to show cause why the award should not be filedi Witlcox v. Starkey (1) and' 
ife Netvlon and JBetherlngion (2) referred to, 

also that ss. 625 and 626 of the Code, read together, mean that the party 
coming foi'ward to oppose the filing of the award must show cause> that is, must 
establish by argument, or proof, or both, reasonable grounds to warrant the Court in 
arriving at the conclusion that the award is open to any of the objections mentioned^ 
in 8. 520 or s, 521, and it is not sufficient, when it is sought to make the award a rule’ 
of Court, for the defeated party to come and merely say upon a verified petition,, that*' 

♦t^uitNo.lof 1886. 

(1) L, .. (2) 10 C. B. (N.,S.).m ' • ■, 
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this or that ground referred to in ss. 520 ^d 521 existed against the filing $Sree 
Ram Chowdhri/Y. Dmobundhoo Chomdhry {1) Ichamoyee Ghowdkranee v. Pro^ 
sunno Nath Chowdhry (2) dissented from. Duito Siayh v. JDosad Bahadur Singh (3), 
Dandehar Y. Z^aJidekars (4), and. Chowdhry Mur tasa H ossein y. Bechunnissa (5) 
referred to. . 

This was an application to file and enforce an award, dated the 
30th March; 1885, under the provisions of ss. 525 and 52fi of the 
Civil Procedure Code. 

The application was made to the Subordinate Judge of Cawn- 
porc; and, having been nambered and registered as a suit, was sub- 
sequently transferred to the High Court for trial. ^ 

The applicant was Gavin SibbaW JoneSy* and the other parties 
were W illiam Wilson and Henry Ledgard, executors of the last will ■ 
and testament of Henry Charles Bevan Petman. It was stated in 
the application that the said G. S. Jones, James Hunt Condon 
and H. 0. B. Petman carried on business together at Cawnpore as 
Wool Manufacturers, under the style of the Cawnpore Woollen 
Mills Company” from the 18th April, 1878, to about the 3rd August^ 
1882, under a deed of partnership, dated the ISth April, 1878; that 
divers differences and disputes having arisen between* the said G^ 
S. Jones, J. B. Condon, and H. 0. R Petman with respect to- ther 
accounts relative to the said trade, which embraced also a claim 
made by one Jai Dayal against the Company, (and which had been 
paid by th« said G. S. Jones), he the said G. S. Jones and the said 
J. H. Condon^ in accordance witb the provisions of the 32nd clause* 
of the deed of partnership dated the 18th April, 1878, called npoiif 
the said William Wilson and Henry Ledgard as such executors as 
aforesaid by a letter dated the 2^5th March, 188&, requiring them, 
inter aiiaj, to refer the said disputes to arbitration ; that the said 
Henry Ledgard as one of such executors as aforesaid replied to the 
said letter on the 25th March, 1885, protesting against any resort 
to arbitration, whereupon he the said G. S. Jones and J. H Con- 
don, by an agreement dated the 27 th March, 1885, referred the 
said disputes to the arbitrameut of Samuel Maurice Johnson, who 
fey virtue of the powers conferred upon him by the deed of partner- 
ship and the said agreement of the 27th March, 1885, nominated 

(1) I. L, E., 7 Calc. 490. (i) L L. R., 6 Bom. 663. 

(2) I. L- E., 9 Calc, 557. <5) L, 3 iad. Ap. 209. 

( 3 ) LL.B,9Galc. 575. 
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tile Eoverend George H. McGrew as the other arbitrator; that the 
said arbitrators^ (having first duly nominated Samuel Burton New- 
ton as their umpire) did on the 30th March, 1885, duly make and 
publish their award in writing concerning the matters referred to 
them, and ordered, amongst other things, that the several payments 
in the said award directed to be made should be made within threo 
months from the date of the award ; and that the said IL Ledgard 
and W. Wilson as such executoi’s as aforesaid and the said J. H. 
Condon had had due notice of the publication of the said award, 
but they had not paid the sums therein directed to be paid to him, 
the said G. S Jones. 

The prayer in the application was that the Court would, in 
accordatiCG with the provisions of ss. 525 and 526 of the Civil Proce- 
dure Code, order that the said award should be filed, and further 
that it would give judgment in accordance therewith and pass a 
decree thereon. 

On the 16th March, 1886, on the application of the executors, 
Mary Potman, widow of H. C. B. Potman, was joined as a defend- 
ant. 

On the 28th April, 1886, H. Ledgard filed a written statement 
in which he stated as follows: — 

That iinderHignod has been the acting executor of the said Henry 
Charles Sevan Petraan’s estate, since grant of probate of the same to undersigned 
with William Wilson of Delhi, his co executor, by this Honourable Court in the 
month of March, iSSJ. 

2. That in discharge of the duties imposed upon undersigned as such ex- 
ecutor, undersigned had occasion, to write a letter on the 2£jth March, 1885, to 
Mr, T. Lewis Ingram, barrister-at-law, Lucknow, who was then acting as coun- 
sel for the said Gavin Sibbald Jones and James Hunt Condon, Civil Surgeon of 
Cawnpore, in the following terms, that is to say i — 

* Cawnpore, March 25th, 1886, Lewis Ingram, Esq., (Lucknow). 

Dear Sir, — In reply to your letter of January 24th and in continuation of 
mine of 2?th idem and February 26th, 1 beg to inform you that probate of the will 
of the late Mr, H, C. B. Petman has now been granted in favour of Mr. Wilson 
and myself. 

‘We have taken the opinion of the late Mr. Petman^a legal adviser and of 
independent counsel on the subject of the claim you muko against the estate on 
behalf of Mr. G. S. Jones and Dr. Condon, and which you desire to refer to arbi- 
tration, In reply thereto I beg to invite your attention to Mr. Howard’s (the 
late Mr. Fetman^s counsel) letter to you of January 20ch, 1884^ which was written 
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during Mr. Petmau’s life-time, and to state that we do not feel justified in depart- 
ing from the course he then adopted, and that we, thei’efore, protest against any 
resort to arbitration in the matter, and further we deny the liability in respect 
of the claim put forward by Messrs. G-.S; Jones and Dr. Condon. 

‘As I purpose leaving for England the end of the current week, I shall he 
much obliged by your addressing any further communication on the subject to 
Mr, William Wilson of Delhi 

I am, 

. . Tour’s faithfully, 

(Sd.) H. LEDGAED, 

Executor for the estate of the late Mr. H. C. B. Fetman.’ 

3. That despite the protest contained in the said letter and refusal on the 
part of the undersigued to join in any reference to arbitration^ the said Gavin. 
Sibbald Jones and James Hunt Condon professed to make a submission to arbi- 
tration on the part of the estate of the said Henry Charles Bevan Petman under 
a deed of co-partnership entered into on the 18th day of April, 1878, between 
the three aforesaid parties for the term of 500 years, but which was superseded 
and which said partnership was altered and a new partnership substituted by the 
addition of two new partners, to wit, William Earn shaw Cooper and George Wil- 
liam Allen, who formed a new partnership with the aforesaid three persons on 
the 22Qd day of December, 1881, whereby there was a complete novation in res- 
pect of the capital of the said partnership concern, the term of duration of the 
said business which was reduced to one hundred years, and the good-will thereof : 
and the said last mentioned partnership was further absolutely dissolved and 
determined in August, 1882, when the said five co-partners formally transferred 
the stock and good-will of their business to a Limited Liability Company incor.. 
porated under the Indian Cbmpaniea* Act, 

4. That the matters of account forming the matter of the said alleged 
reference to arbitration, an award in which is sought to be filed against the 
executors of the said Fetman’s estate, were the subject-matter of a civil suit 
instituted by oue Jai Dayal Chaubd of Oawnpore, in the Court of the Subordi- 
nate Judge of Cawup ore, on the 29th March 1882, against the partners of the 
said Woollen Mills Company for a sum of Bs. 23,104, with interest, and in 
which the said Gavin Sibbald Jones was a confessing dsfendaut, whilst the said 
Henry Charles Bevan Petmin and the said James Hunt Condon successfully 
defended the same, and the said Subordinate J udge of Cawnpore, on the 3rd 
February, 1883, dismissed the said ^uit with costs in favour of the said defen- 
dants, which said judgment and decree were never appealed from by the said 
plaintiff and became final as between the said parties. 

5. Ttiat in the course of the said judgment of the said Suhordiaate Judge 
of Cawnpore, the learned judge commented in strong and anfavourable terms 
on the conduct of the said Gavin Sibbald Jooes in relation to his private dealings 
with the said Jai Dayal Chauhd and his conduct towards his said co-partners in 
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connection therewith. 

6. That for nearly a whole year subsequently to the dismissal of the said 
suit, and for nearly two years subseqaeatly to the formal dissolution of the said 
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pfirtnorsliip by incoTporAtion in a public company, the said, Gavin Sibbald Jones 
and the said James Hunt Condon, whilst the said Henry Charles Be van Fetraan 
was in India, made no attempt to raise any (lueation as to the said matters or any 
others relating to the said dissolved business, and it was not until the said Henry 
Charles Bevan Fetman retired to England during the winter of 1883 that any 
proposal was made to him to sxibmit the said questions to arbitration, and the said 
Henry Charlea Bevan Fetmau at once repudiated any liability for accounting to 
his said co-partners by arbitration or otherwise, with respect to any of the said 
matters alleged to be in dispute between the said persons, and on the 26th Janu« 
ary, 1884, Mr. Fetman’s standing counsel, Mr. Howard, formally communicated 
the said refusal and objection on the part of the said H. C. B. Petraan to Mr. 
Ingram aforesaid, who was then acting as counsel for the said Gavin Sibbald 
Jones and the said James Hunt Condon. 

7, That notwithstanding the above refusal, nothing was done to submit the 
said matters to arbitration, until after Mr. Pebman’s death had deprived lua 
estate of such evidence as he himself might have adduced before any Court in 
which the award, if given during his lifetime, had been sought to be filed. 

8, That the award said to have been made in pursuance of the aforesaid 
refeience to arbitration to which undersigned was no party is bad, upon the face 
of it, for the following, amongst other, reasons 

(a.) Because h is made and purports to consider and weigh evidence which it 
took the said Subordinate Judge of Cawnpore several months to record, 
and professes to scrutinize items of account without, as stated in the 
said award on the face of it, any examination of vouchors or witnesaos, 
on the 30th djiy of March, 1SS6, the very day and duto on wldch one of 
the said arbitrators, to wit George Harrison McGrow, was appointed by 
Samuel Maurice Johnson, the arbitrator for Messrs. Jones and Condon, 
to consider, in the interests of the said Potman’s estate, the various 
mattois in dispute discussed in the said award, thus bearing evidence 
upon the face of the same of all absence of duo regularity and propriety 
in the proceedings of the said arbitration ; 

(&.). Bocaxise the said award avowedly on the face of it revises and reverses 
the findings and reasons of the said Subordinate Judge of Cawnpore 
with respect to the various matters treated and dnally disposed of in 
his said judgment dated 8rd February, 1883, in the suit of the said Jai 
Hayal Ghaubd, and. makes the said partnership responsible for sums 
expressly disallowed as not clue by the said judgment. 

(c.) Because the said award, whilst professing to deal with a reference be- 
tween the co-partners relating to a dispute alleged to exist between 
them concerning a partnership business, in effect and throughout the 
main provisions thereof deals with the claims of the said Jai Dayal 
Chaubd, an outsider, against the members of the said, partnership, and 
the money award made by the said arbitrators against the said PebmaiFn 
estate is in^ effect a decree of the said Jai Dayal’s claim as against all 
’the three said co«partner», 
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9. That the said Oftviti Sibbald Jones, in the supplication before this Honor- 1886 
able (Jonrt to file the said award against the estate of the said H. C, B. Petman, 

avowedly bases the claim to file the same as against undersigned on a voluntary Jones 

payment and discharge of the claim of the said Jai Dayal Cbaubd alleged to h* LbdOaed*' 
have been made (at some time not specified) by the said Gavin Sibbald Jones, | 

and as such no payment made by the said Gavin Sibbald Jones can bind the ! 

said Petman’s estate. ’ I 

10. That the said Gudn Sibbald Jones was further not entitled to make , | 

the said reference to arbitration as against the estate of the said H. C. B. Pet- | 

man under the 32nd clause of the deed of co-partnership referred to in his said j 

application to file the said award, within the true meaning and intent of the 

said deed of co-partnership. ■ ” I 

11. That the claim of the said Gavin Sibbald Jones to file the sdd award ^ 

under the provisions of ss 525 and 526 of the Code of Civil Procedure is bad in . | 

law, in that it is contrary to the provisions of s. 28 of the Indian Contract 

Act and s. 21 of the Specific Relief Act, and the award deals with items of 

account on which a suit would be barred by limitation. | 

12. That the rights of minor children of the said H. C. B. Petman are 
involved in the administration of the said estate, and undersigned prays that for 
the reasons above set forth the said claim to file the said award as against the 
estate of the sard H. C. B. Petman be dismissed with costs in favour of under- ’ 
signed as executor of the said estate;” “ 

On the same day William Wilson filed a written statement/ in 

which he stated as follows : — 

That he joined with one Henry Ledgard of Cawnpore in obtaining pro- 
bate of the will of the late Henry Charles Bevan Petman deceased from the Honor- 
able the High Court of Judicature for the North-Western Provinces on the 2nd 
day of March, 1885. 

" 2 That since the said date the undersigned has joined with the said Henry . j 

Ledgard in administering to the said estate, and jointly with the said Henry ^ 

Ledgard dclined to join any reference to arbitration of matters connected with 

the said eatate. 


3 That ondersigned denies tie right of any person joining in the said refer- 
ence to arbitration to bind tie estate of tie sail H. C. B. Petman beiind tie hack of 
the duly authorized representatives ot the said estate by eas-parie proceedings, had, 
not between existing co-partners of a suhsisting business, but by persons who at the 
time of the said reference were acting outside the scope and powers of the 32ud 
paragraph of a deed of co-partnership which was terminated in December, 1881, 
and relating to items connected with accounts of the year 1879, which had formed 
the subjecrof Ptigation between the parties in the year 1882, and which said liti- 
gation was finally concluded and determined by a judgment and decree of the Sub- 
ordinate Judge of Cawnpore, dated the 3rd February, 1883, which became final 
and binding in the premises. 

4, That the award made by tbe said arbitrators is illegal and bad on the 
face thereof. 
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fj. That tho attempt on the part of the phiiutiil to make the same a rule of 
Court is contrary to the terms of a. 28 of the Indian Contract Act and a, 21 of 
the Specific Relief Act. 

6. That under the provisions of a. 520 of the Civil Trocednre Code thit 
Honourable Court should dismiss tho said application to file the said award with 
costa in favour of undersigned defendant.’^ 

On the 5th Blay, 1886, H. Ledgard filed a stipplementafy 
■written statement, in which he' stated as follows : — 

“ 1. That the appointment of the Retcrond George Henry McQxew as an atbi* 
trator is bad in conse(][Uonce of the failure of the plaintiff to comply with the pro-* 
visions of the 82nd clause of the deed of co-partnership. 

2. That the defendants were never served with notice of tho date or place of 
arbitration and had no knowledge thereof prior to tho making of the award ; and 
the so-called arbitrators made their award Without giving the defendants thc' 
opportunity of producing evidence if they had been so advised or of being heard.’^ 

On the same day the Court framed the following preliminary 
issue for trial t-— 

Looking to the langtlage of clause 32 of the par^tnership-deed 
of the I8th Aprils 1878^ and to the cirouruatanoes under which the 
arbitration-proceedings were held, were the defendants in law 
parties to tho arbitration-proceedings, and so bound by the award 
ia the sense of the procedure laid down in ss* 525 and 526 of tlie 
Civil Procedure Code.’’ 

The 32nd clause of the deed of partnership of tlie 18th Aprif^ 
1878, ran as follows : — 

"Thai in case any dispute or difference shall at any time arise between tW 
said partners, or any partner or partners that may hereafter be admitted into the 
business with the aforesaid consent of all the parties to these presents, or betWeep 
the survivors of them and the heirs, executors or administrators of a deceased part* 
ner or partners, touching or concerning the said business or any matter or thing 
herein contained or in any wise Whatsoever relating to the said partnership business, 
or any of the affairs thereof, or concerning the true meaning and intent of these 
presents, the said dispute or difference shall, upon the request in writing of either 
of tho said parties he referred to the arbitration of disinterested or indifferent 
persons to he chosen by each party in difference within fifteen days of stch 
requisition in writing having been made and left at the place of business for th© 
time being of tho said partnership, or at the last known address of the said 
partners or representative of a deceased partner, and in case any of the saM 
partners in difference or their or hl$ heirs, executors and administrators shall 
refuse, neglect or fail to nominate an arbitrator, then the arbitrator named by 
the other party shall nominate another arbitrator, and the two arbitrators to be 
appointed as aforesaid shall, before proceeding In the said referahee, nominate 
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another mdiiHereiit person to be umpire, and the said arbitrators shall make their 
award in writing within thirty days next after such reference shall be made, or in 
isase the said arbitrators shall not make the award within the time last mentioned, 
then the matter in difference shall be submitted to the said umpire, who shall 
make his award in writing within thirty days next after the said matter shall hare 
been so referred to him either by the arbitrators or by the parties or any or 
either of them, and such arbitrators and umpire or any or either of them shall have 
full power to examine the said parties and their respective witnesses, on oath or 
otherwise, and to call for and require the production of all books, papers deeds, 
letters, vouchers, documonts and writings that they or he shall think necessary, 
and shall have all the power and authority given by the statute in that behalf, 
and the award of the said arbitrators, and the umpirage of the said umpire as 
the case may be, shall be final and conclusive between the said parties, and to this 
end it is equally understood and agreed that any submission or reference to 
arbitration under or by virtue of these presents, shall and may from time to time 
be made a rule of the Civil Courts of Oawnpore aforesaid, and be binding upon 
all the said partners under the provisions of ss. 525 and 526, Act X of 1877, other- 
wise called the new Code of Civil Procedure.” 

Mr. T. Conlan aud Mr. G. E. -4- Ross, for the plaintiiBf. 

Mr, J. E. Howard and Mr, C H. Bill, for Henry Ledgard 
and William Wilson, executors of the deceased H. 0* Pet- 
man. 

Mr. Ross Alston, for Mary Petman, widow of fl. 0. Potman, 
Straight, OfFg, 0. J.— This is an application by Gavin 
Sibbald Jones, under s. 525 of the Civil Procedure Code, ashing 
to file an award, dated the 30th March, 1885. Notice was issued 
to the parties said to have been affected by the award, and who 
fitfe also alleged to have been parties to the arbitration, to show 
cause W'hy the award should not be filed j and they have now 
appeared and lodged verified petitions, setting forth the grounds 
on which they maintain that the application ought not to be 
granted. Before dealing more immediately with the application, 
and the sections relating to it, namely, ss. 525 and 526 of the Code, 

1 think it desirable, by way of preliminary, and for the purpose of 
explaining my views, to examine the provisions of Chapter 
SXXVII of the Code in which those sections are to be found. 

These provisions have been framed to provide for three things,— « 

^rsf, a reference to arbitration by consent of the parties in the 
course of a ^ suit i ss€ond/y, means for making an agreement to 
refer, or the submission to arbitration, a rule of Court, and so 
seizing the Court of the matter, and giving it jurisdiction over 
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tlie award subsequently passed on the rererenee ; and, third^f 
for an application by the parties who have entered into a private 
agreement under whieh an arbitration has been held, to file 
the award which is its outcome* These are tliree clear, distinct, 
and separate matters with which a Court has power to deal 
under Chapter XXXV U. As regards the first, 1 need say 
nothing, because its nature is well nndersioocb With reference 
to the second, it appears to me that wliat was contemplated 
was, that the parties, having entered into an agreement to 
• refer, could come'to a Civil Court and ask it to make the agreement 
a rnle of Court, and thus not only give the Court power to deal with 
. any award made subsequently, but also jurisdiction over the arbi- 
a trators, so as to entitle it to exercise the poAvers Avhich a Court, 
making a reference in a suit, would have under ss. 518, 520, and 
521, That these provisions apply to this second class of matters, 
is shown by s. 524, wdiieli says ‘^The foregoing provisions of this 
' chapter, so far as they are consistent with any agreemeni so filed, 
shall bo applicable to all pt’oceedings under an order of i'-eference 
made by the Court under s. 523, and to tlie award of arbitration, 
and to the enforcement of the decree founded tliereupon.’’ * But 
ss, 525 and 52(), with Avhich we are more particularly concerned, 
present a different state of things. The parties having by private 
agreement gone to arbitration, and an award having boCn obtained, 
any one of tbem may come to the Civil Court and have the award 
.filed inimitum against the others, unless they can show that 
aAvard is open to olyoetion on aiy^ of the grounds mentioned in 
^ s, 520 or s. 521. It is clear from the limitation mentioned in a, 
626, which specifically confines the objections that tnay be takei^ 
to those referred to in s. 520 or s* 521, that the Court considering 
whether the award should be filed lias no power to tonch the terms 
of the award ; and, if the ground of misconduct or other matters 
referred to in those sections are disclosed, the Court must refuse to 
file the award. Now, what is the effect of filing the award? The 
award, it filed, is to have the effect of an award under the provt 
sions of this chapter. This means that when a Court resolves to 
file the award, liaving in this case determined liaforehaud whether 
any ohjuetions under s, 520. or 521 have hiaur satisfactorily put 
forward, there must be a judgment and decree passed there and 
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thou, nnd t,ho award must be turned into a decree in the manner ^*86 
contemplated by s# 522. Whereas, in the one case, in cases re-r 
ferred by the Court in. a suit, or in case of reference by an agrees 
mentby parties, win'oh has been made a rule of Court, objections 
are to be entertained after the award has come back to the Court ; 
in the other, the objections are preliminary to the award being 
^led. ' " 
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In the present case the defendants have made two main objec- 
tions to the filing of the award. In tlie first place, it has been 
contended that Messrs. Wilson and Ledgard, as execators of tlie 
deceased Petman, were not parties to the arbitration proceedings^ 
and tberefore cannot be bound* bj them ; in the second place, it 
has been contended that, assuming them to have been parties, still, 
they having filed verified statements, which, upon the face of them’, 
disclose grounds of objection within the meaning of s. 520 Or s. 521, 
I must at. once stay 1113’' hand, and cannot proceed to inquire into 
]the bond fides ^! or validity of those objections. 

As regards the first pdint, it seems to me the answer is to be 
found in the language <jf cl. 32 of the partnership-deed. That part- 
tiers may, in*a partoership-cieed, contraot that future disputes shall 
be settled in a partteular manner’which ousts the jurisdiction of 
the ordinary tribunals, is undouKted^ and is a condition which 
is recognized by the Courts. In saying this,.! may refer' to 
•cbX Y ^ IStorkey {\)^ In the argument in that case^ Erie Os J.,, referred 
‘to Be Newton and Hetherington (2), the effect of which is, that 
where the parties have agreed to refer matters of difference arising 
between them with regard to parther^hip matters to arbitration, 
they are *bound by such agreement and by any proceedings that 
may be adopted thereunder. Moreover, it is laid down at p. 63 of 
Russell’s work oh Arbitration that when the agreement, though 
not naming the referees, provides for their appointment in a par- 
ticular manner, and they are afterwards so appointed in writing, 
though contrary to the will of one of the disputing parties, this 
has the same effect as if the referees /were named in the clause 
itself.’' In my opinion, by cl. 32. :of the partnership-deed now 
before- me, the parties to it did agree that they would submit their 
partnership disagreements to. arbitration,* for they said in terms 
(1) L. K., 1 0. P* 671. (2) 19€. B. (N. S.) 312. 
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tliat if any difference should arise, “ the said dispute or difference 
shall, upon the request in writing of either of the said parties, be 
referred to the arbitration of disinterested or indifferent persons, 
to be chosen by each party in difference within fifteen days of 
such requisition in writing having been made and left at the 
place of business for the time being of the said partnership, or 
at the last known address of the said partner or representative of a 
deceased partner, and”— this is the most material passage — “ in 
case any of the said partners in difference, or their or his heirs, 
executors, and administrators, shall refuse, neglect or fail to 
nominate an arbitrator, then the arbitrator named by the 
other party shall nominate another arbitrator, and the two arbi- 
trators to bo appointed as aforesaid shall, before proceeding 
in the said reference, nominate another indifferent person to be 
umpire.” Now, on the 24th January, 1885, Mr. Ingram as 
representing the present applicant, wrote to Messrs. Wilson and 
Ledgard, stating as follows My clients purpose referring 
their claim to arbitration under the terms of the deed of partner- 
ship, but have no desire to avail themselves of the power to force 
on an arbitration without you. I shall thnrofore bo glad if you 
will inform mo at your convenience whether it is your wish f o 
join in the arbitratioti or not.” That letter was not directly 
answered till the 25th March, when Mr. Ledgard replied to it in 
these terms W e have taken the opinion of the late Mr. Pet- 

man’s legal advisors and of independent counsel on the subject of 
the claim you make against the estate on behalf of Messrs. Q-. S. 
Jones and Dr. Condon, and which you desire to refer to arbitra- 
tiop. In reply thereto, I bog to invite your attention to Mr. 
Howard’s (the late Mr. Petman’s counsel) letter to you of the 26th 
January, 1884, which was written during Mr. Petman’s lifetime, 
and to state that we do not feel justified in departing from the 
course he then adopted, and that we therefime protest against 
any resort to arbitration in the matter, and further that we deny 
the liability in respect of , the claim put forward by Messrs. G. S. 
Jones and Hr. Condon.” Having given this matter my best 
attention, and having put the best oonstruction upon this letter 
that I can, 1 am of opinion that it amounts to a distinct refusal 
on the part of Mr. Howard’s clients to the nomination of an arbi- 
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trator, or to do anytlilng in connection with arbitratioil proceed- 
ings, In consequence of the letter, Mr, Jones and Dr, Condon, 
by an agreement dated the 27th March, 1885, reciting all the 
matters concerned in the submission, agreed to refer the ma tters 
in difference to the arbitration of one Samuel Maurice Johnson. 
This agreernerit purported to be drawn np in accordance with cl* 
32 of the partnership-deed. Mr. Johnson, in his turn, in confor- 
mity with the terms of the clause, nominated one George McGrew, 
and on the 30th Marchi a third person, Samuel Barton Newton, 
was formally appointed ' Umpire. All that I need say is, that it 
appears to me there is sufficient reason to show that Messrs. 
Wilson and Ledgard are facie bound by the arbitration 

proceedings so as to bring them within the terms of s. 525 of the 
Civil Procedure Code, as parties to the arbitration, who should be 
called on to show cause why the award should not be filed. Mr. 
Hill has contended that the word ^’parties,” as used in s. 525, 
applies only to persons who are actually before the arbitrators. 
But I do not think I ought to place so narrow a construction 
•upon the terms of the section. If parties, by an agreement, have 
undertaken between themselves that, in the event of a certain state 
of things happening, a particular procedure shall be followed 
which, under one state of circumstances, may be adopted in invi^ 
lurrij it appears to me that for the purposes of s. 525 they should 
be regarded as patties to that arbitration. Were I to hold 
otherwise, they would have no power to appear before me, as in 
the present case, to lodge obj ections^ with the result that no alter- 
native would be open to me than to order the award to be filed. 
1 think therefore that the first objection fails, and it is to the 
defendaiits’ interest that it should do so. With regard to the 
second objection, namely, that the defendants having filed a 
verified petition, which discloses grounds of objection within s. 
620 or s. 521, I should at once and without inquiry stay my hand, 
and refuse to file the award, leaving the parties -to a regular suit 
upon the award, in which all matters relating to their differences 
might be investigated. Mr. Howard and Mr. Hill have cited two 
rulino’S by two learned Judges, for whoso opinions I entertain tho 
very highest respect, and from whom I should hesitate in differing, 
unless I felt constrained to do so. ■ The first of these is Sree Ram 
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CliOunihry w BmiobNmi/wo ChoWfihn^ \ l) inwlii<*h Ponlifex% J.* if I 
0 S ifosiEi ini|)ropriotyj appearH to havo sonunvhat unnocos- 

t>. sarily irotio out of his^ way plaoo a c?onvStrui^iion tquin (ho luoauiug 

It words '^sho\v oauao asmontionod ins. 525 and ground” 

in s* f>2(>. In lehamoi/ei Chowdhnme^* w Prd^u^uto jy^fh Chowdhn/ 
(2) Wilson, J\, dealt with the point, nt\d doeiiltHl In elloct that tho 
contention now tirgod by Mi\ Howard and Mt\ Hill is sound, and 
is a correct view of the statute. Before exandning tho tcnns of 
the sections, I think it right to mention that. Fitdd, J,, who, with 
PontifexyJi, heard the appeal in Srcr? Pam Chowd!rm/r. Denohundhod 
€fwtijdliry (V), exprcBsed no opinion upon the point, and that BTac- 
pherson, J., in the other case to which I Inivo referred, observed that 
ho would hesitate to say that when such grounds of objections 
are set forth in a verified petition or affidavit, the Court is to make 
no inquiry*’^ hi DiUfo Singh Dosnd BakadMr Singh (8) iwo' 
learned JudgeSf Mitter and OVKinealy, JJ., in terms expressed 
their dissent from the judgment of Wilson, J., In lahamot/fe 
ChowdhraneB v. Promnno Nath CfmmfAry (2), Now let us see 
what is the hingnago of the section. Under a. 525, what is re- 
quired IB that tho parties, other than those applying, must ^^show 
canseJ* As ohsorved hy Mcdvill, J., in Darulelmr y, Damhkars (4)' 
this is a perfectly well understood expression. I do not agree 
with Mr. Howardhs suggestion that bocanso the word ^^ground” 
is used in s. 526, the meaning of the expression ^%how cause” in 
s; 525 is cut down. It appears to me that if these sections are 
tead together, they mean that the party coming forward must 
show cause, that is to say, must establish by argument, or proof, 
j * or both, reasonable ground for the conclusion that the award is 

I' open to any of the objections mentioned in s. 520 or s. 521. It is 

important to notice that as. 525 and 526 in the present Code re- 
present no novel principle. In s. 327 of Act VIII of 1859, the 
same provision occurred, except that tlie words there used were 
^^snjfftcient cause.’’ I find that their Lordships of the Privy 
Council, in dealing with an appeal relating to an aw*ard that had 
been filed under s. 327, wont very elaborately into the grounds 
^ put forward by those who opposed the filing of the award in 

the Court below, and it seems to m© that the remarks of 

' " ^ a) 1. L, B.» 7 Oalo. 400 (a)i X4.B., 9 0alo. 575. - 

(2) I. L. B., 0 Calc. 567. (4) I. L. B*, C Bom, 60a 
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tbeir Lordships favoijr the view I take of the provisions of the 
existing Code. I do not think that because the words ‘^^ suffi- 
cient cause in s* 327 of the Code of 1859 have been altered 
to ground such as is mentioned or referred to in s. 520 or 
s. 521 in s. 526 of the present Code, the whole scope of the sec- 
tion has been altered; as the interpretation of Wilson and Pontifex/ 
JJ.; suggests* I think that s. 526 was so framed as to bring the 
provisions of the Code into harmony with the language used by 
Sir James Colvile in the Privy Council case to which I have re- 
ferred — Chowdliry MuTtaza Hossein v. Bechunnism (1). 

In addition to the cases I have mentioned; I have the authority 
of Melvill; J.; in Bandelmr v. Dandehars (2), and; under these cir- 
cumstances, after giring the case my best consideration, I feel 
bound to hold that Wilson and Pontifex, JJ., placed an incorrect 
interpretation upon s. 525, and one which those who framed never 
intended it to bear. I need scarcely point out the mischief which 
would arise if, when parties had agreed to refer matters to arbitra- 
tion, and an award had been passed, the defeated party were en- 
titled, when it was sought to make the award a rule of Court, to 
come and merely say upon a verified petition that this or that 
ground referred to in ss. 520 and 521 existed against the filing. 
Something more than this was, I think, intended by the Legisla- 
ture, and so it seems to me common sense should require. What 
1 consider is required, is that such party should, by argument or 
evidence, 6r both, show substantial materials to warrant the Court 
in arriving at a conclusion that the reasons referred to in S. 520 or 
S. 521 exist in the particular case. 

For these reasons, I am of opinion that both preliminary objec- 
tions fail, and it will now be necessary to determine what the 

other issues in the matter ought to be. 


(1) L. R., S Ind. Ap. 209. (2) I. L. B., 6 Bom. 663. 
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FULL BENCH. 

JBtfin M'}\ Btrai§htii)j[fy. Ghk/ Mt. Jmtm Oldfidd^ Mr, 

* Justice Brcdhtmt, Mr, JmUcc Tyrrelh Mr, Jutiice MtthmmKt 

JtHIDHIA RHASAI) and OTHwaa (PLArNtiFfs) ». BALMIIKAND and 

OtHWiS (I)EF»NDANXS) * 

Appeal-^ JB x^-parte (hcru>^Cml Procedure Code^ ss* lOo, 108, 5*40,. 500» 
(Si-^CoiUiruction of etatuU-^Qmeral words, 

lifWby UiG Fun Beiusli (Stiuight, 0%, C. J., and TYiiREtL, J., expressing* 
no opinion), tbab a respondent in whose absence the appeal baa been heard 
r^-par/e, and agabist whom judgment has been given, may prefer a second appeal 
from the decree, under the provisions of s, 684 of the Civil Procedure Code, and 
his remedy is not limited to an application under s. 660 to the Court which passed 
the decree to ro-hcar the appeal. Pamjas v. Baiynath (1) approved. 

Per Olotielo, J.— There is a distinction between the case of a defendant 
in a Court of first instance and that of a respondent in an appellate Court not 
appearing, with reference to as. 1U8 and 660 of the Code. Ltd Singk v, Kimjm 

(2) and Pmshei Bacha^et y, Balkishna AbabJmi (8) referred to. 

Per Mahmood, »T.-^ The distinction is one of detail merely and not of 
principle. Lai Singh y. Kitnfan (2) dissented from. Zain-ulab''dm Khan v Ahmad 
Baza Khan (4), Jamaiiunnma y. Lutfmmissa (6), Ashrnjfunnma y. Leharmux 
(6), luchmidas Yithaldas v. Ebrahim Go, man (7), Ananthararna r, MatPmva 
Panihr (8), and Modalatha's case (9) referred to. 

Also per Maumood, J. — Where two procedures or two remedies are provided 
by statute, one of them must not bo taken as operating in derogation of the other, 

This was a reference to the Full Bench by Brodhurst and 
Tyrrell, JJ. The facts and the po'nt of law referred are stated in 
the order of reference which was as follows « 

“ This was a suit brought by the lipldors of a Imndi against 
Ajudhia Prasad and Juala Prasad, the drawers, and Fateh Lai, 

. said to represent the firm of Balded Das, drawee of the same. In 
the Court of the Munsif, Juala Prasad, who has failed in business, 
confessed judgment. , 


* Second Appeal No. 558 of 1886, from a decree of Miraia Abid Ali Beg, 
Subordinate Judge of ShShjahinpnr, dated the 24tli January, 1886, modifying a 
decree of Paudlt Bunsidhar, Munsif of Sbfihjalianpur, dated the 24th November 
1884. ’ 


(1) I. L. lb, 2 AH., 667. 

(2) I. t. lb, 4 All, 387. 

(3) 6 Bmn. H. C. Hep., J61. 

(4) I. L. K , 2 All 67i L. B„ 

0 Ind. Ap. 288, 


(6) I. L. R., 7 All. 600. 

(6) 1, Tj. R., 8 Oalo. 272. 

(7) I. L R., 2 Bom. 044. 

(8) I. L. R , S Mad, 264. 
(8)1. L. B„2Mad. 76. 
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Ajudliia Prasad denied that his son, Juala Prasad, had power 
io sign the hundi for him, and Fateh Lai made no appearance in 
the suit. 

The Munsif gave the plaintiffs a decree against the confessing 
defendant, Juala Prasad, aeeepted the defence of non-responsibi^ 
lity set up by Ajudhia Prasad, %nd, on what materials we know 
not, dismissed the claim against Fateh Lai also. The latter had 
miade no defence to the suit, had of course produced no evidence, 
and bis interest in the matter does not seem to have been brought 
into issue. Under this decision, the plaintiffs held a decree 
against Juala Prasad alone, their suit standing dismissed against 
Ajudhia Prasad and Fateh Lai. The plaintiffs appealed to the 
District Court against this exemption of Ajudhia Prasad and 
Fateh Lai, and agaiu Fateh Lai made no appearance in the ap- 
peal, but judgment was given by the lower appellate Court against 
him on the merits ex-parU, as well as against the other respon- 
dent, Ajudhia Prasad, who defended the appeal. Now all these 
defendants — Fateh Lai, Ajudhia Prasad and Jgala Prasad — have 
brought this second appeah 

A preliminary objection is taken for the respondents, that 
Fateh La), against whom the lower Court gave judgment ex-parte, 
cannot maintain a second appeal against that judgment, but is 
restricted to his remedy as specially provided by s. 560 of the Code. 

It has been ruled by a Bench of this Court in Ramjas v. Baij- 
naih (1), that a second appeal wopld lie ; hut as one of the learned 
Judges, who was a party to that decision, subsequently held in 
Full Bench that a first appeal is not open to a defendant against 
an ex-parte judgment under s. 108, Civil Procedure Code, and 
one of us has doubts with regard to the ruling under s. 560, 
Civil Procedure Code, we think it well to refer this question in 
the first instance, and also the decision of the appeal, to a Full 
}3ench. We make order accordingl^^^^^^ 

Pandit Sishambar Natliy for the respondents. Fateh Lai can- 
not appeal from the exrparte appellate decree made against him. 
He should have applied under s; 560 of the Civil Procedure Code 
for the re-hearing of the appeal. The ruling of the Full Bench in 
'p) LL. 8., ^ All. 067. 
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Lai Singh Y. Kunjan (1) is in point. In that case the word 
“may” in s. 108 lui3 been construed to mean “ shall,” and the 
word “ may ” is also used in s. 560. 

Mr. Arnir-tid-dm, for the appellant Fateh Lai. The case of 
Lai Singh v. Kunjcm (l).'j3 not in point. That related to an ex- 
parte decree of a Oouft of first instance and not of an appellate 
Court. S. S84 does not provide that there shall ho no api)cal in 
such a case, nor is there anywhere in the Code a provision against 
an appeal in such a case. 

Oldfield, J. — The question referred to us has arisen in a suit 
which Balmukand and others, plaintifis, brought against Fateh 
Lai and others, on a hundi. The suit was decreed in the first 
Court against one of the drawers, but dismissed against Fateh 
Lai, the drawee, and one of the drawers. The plaintilFs appealet-h 
and the first appellate Court gave Judgment ex-pctrte against 
Fateh Lai. He instituted a second appeal in the High Court, 
and the question referred is, whether a second appeal will lie on 
the part of Fateh Lai, a respondent against whom a judgment has 
been given by the first appellate Court ex-pane^ inasmuch as 
s. 500 of the Civil Procedure Code gave him another remedy by 
applying for a re-liearing of the appeal by the first ajipellatq 
Court. 

It has been ruled by a majority of the Full Bench of this Court 
that a defendant agaiust whom a decroo has been passed 
by a Court of first instance cannot appeal, but is confined to the 
remedy provided in s. 108, by applying to have an order to set 
aside the ex-parte doeroe—Lai Singh v. Rwijan (1). I was one of 
the Judges who dissented from the view held by the majority, and 
I was of opinion that the remedy by appeal is not taken away hy 
reason of a procedure being provided by application for setting 
aside the ex-paHe decree, and I am still of tho same opinion for 
"Ihe reasons which I gave in that case. 

I should, however, consider myself bound to Mow tlic ruling 
in that case, if applicable to tho case before us; but I think there is 
a distinction bolwoon tho provisions in s. 108 and s. 500. In tlio 
Ifittpr the rospondont would appear to have no right to insist upon 
ti) I. L. JB,, 4 All. m. 


* 
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a re-heariug of tlie appeal^ even when he satisfies the Court that 
the notice was not duly served, or that he was prevented by suffi- 
cient cause from attending when the appeal was called on for 
hearing ; for the section provides that in that case the Court may 
ro-hear the appeal,’^ thus allowing it a discretion to re-hear it or 
not. If this is so, the right of appeal cannot be taken away. 

There is also a distinction between the case of a respondent 
who has succeeded in the first Court, and against whom a decree 
has been given e^i^parte by the appellate Court, and the case of a 
defendant who sets up np defence and produces no evidence in the 
first Court. This distinction was pointed out in Ramshet Bachaset 
y. Bdkishna Ababhat {i), and also by Sir E. Stuart, Chief Justice 
pf this Court, in the Full Bench case of Lai Singh v. Kunjan {2\ 
who while he concurred in holding that under s. 108 of the Civil 
Procedure Code, a defendant against whom a decree was passed ew* 
pane could not appeal, drew a, distinction between this case and 
that of a respondent against whom a decree has been given ex-parle 
by an appellate Court, who, he held, would still have his remedy 
by appeal, notwithstanding that he might apply for a re-hearing 
under s. 560 ; and this was the effect of the ruling by a Division 
Bench of this Court iu the case of Ramjas y, Baijnath (S), 

I would reply to the reference that a respondent against whom 
judgment is given by an appellate Court ex-parte is not deprived 
of his right of second appeal by reason of anything in s. 560 of 
the Civil Procedure Code, which permits him to apply to the 
appellate Court for a re-hearing of the appeal, and return the case 
to the Division Bench for disposal. 

BnopHUReT, J.— A second appeal will, in my opinion, lie from 
an ex-parte decree of a lower appellate Court. In my judgment 
in Lai Singh y. E^iinjan{2), I have given my reasons for holding 
that an appeal will lie by a defendant from a decree passed ex-parte 
under the provisions of Chapter VII of the Civil Procedure Code, 
and the opinions I have expressed are in accordance with Judg- 
inents pf one or more Benches of every High Court in India. 

On the analogous question now referred, Lthink it sufficient to 
pay that I concur in the judgments of Stuart, 0. J., and Spankie, J., 

(1) 6 Bom. H, 0. Rep. 161. (2) I- E, R., 4 All. 387. 

- (3) I. L. B., 2 All. 667. 
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1886 in Bainjas v. Baijmth (1), and in which those learned Jadgos 
*■ ' ruled that au appeal will lie from an ex-parte decree of a lower 

PiusAD appellate Court. 

B*i.MOKiN 0 . Mahmood, J.-— I have arrived at the same conclusions as my 
learned brothers Oldfield and Brodhurst, but as at the hearing 
of the appeal the case appeared to mo somewhat distinguishable 
from that decided by the majority of the Full Bench in Lai Singh 
V. Kmjnn (2 ), I think it necessary to state my reasons fully, with 
the object of showing that now I hold that no real distinction in 
principle exists. What was ruled in that case was this, that be- 
cause by s. 108 of the Civil Procedure Code there is provided 
a special procedure for the case of non-appearauce by a defendant 
against whom a decree is passed, therefore the general provisions 
of s. 540, oonferring the right of appeal, do not apply to' such 
a ease. My own view is that the right of appeal being a special 
remedy, apart from the ordinary application of the maxim xthi jus 
ihi remeiliurn, can only be created by specific enaotmont, In this 
country, with regard to appeals, no rule of the common law 
exists, but there is a specific provision in the Civil Procedure 
Code. When I say that the right of appeal must bo expressly 
granted by atatiito, 1 tliink I am within the authority of cases 
decided by the highest tribunals in England. 

The question tberoforo is whether the appellant Fateh Lai 
could havo maintained an appeal to the lower appellate Court, 
This is not tho specific question to which this reference relates, 
but the answer to it must in principle be the same as tho answer 
to tho question winch has been referred to the Full Bonch. In 
the present case tho plaintiff auoi certain persons— 'Fateh Lai, 
Ajudhia Prasad, and Juala Prasad. Among these defendants 
Juala Prasad admitted the claim. Ajudhia Prasad said that ha 
could not ho held liable in law to tho claim. Fateh Lai did not 
appear at all. The MunsiPs decree was, that the claim, as against 
Juala Prasad, should he decreed because it was admitted ; that 
against Ajudhia Prasad it should be dismissed, because he had 
succeeded in proving his non-liability ; and with regard to Fateh 
Lai, that it should be dismissed for reasons that do not clearly 
C) I. L. H., 2 All. 507> (2) I, L. It., 4 All, 887, 
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appear. Tlie plaintiff appealed to the Judge from that portion of 
the Munsifs decree which exempted Ajudhia Prasad and Fateh 
Lai from liability, and the District Judge heard the appeal in the 
presence of Ajudhia Prasad, and ex-parte so far as concerned 
h'^ateh Lai J but in consequence of the view which the learned 
Judge took of the law, he passed a decree against both. In the 
present case Ajudhia Prasad and Fateh Lai have joined With 
Juala Prasad in appealing to this Court against the whole of the 
Judge’s decree, and this has given rise to the present refer- 
ence. 

It is an admitted proposition relating to the construction of 
statutes, that whenever the common law is varied by statute, it is 
one of the elements of what has been called the golden rule ” of 
construction, that, in case of any difficulty arising, the Court will 
look to the common law to see how it stood before it was altered 
by the Legislature ,* and, in giving effect to the new law, will place 
a beneficial construction so as to suppress the mischief and ad- 
vance the remedy,” the mischief being mainly indicated by what 
has been repealed or abolished. This was laid down by Lord Coke 
in ffeydorCs andhas ever since, I believe, been acted upon by 
the Courts in England. In this country, I believe, it is not going 
ido far to say that, just as a Court is bound to take notice of altera- 
tions of the common law effected by statute, so also, for similar 
reasons, it is bound to take notice of changes of the law by statutes 
which alter the specific provisions of earlier enactments in pari ma^ 
teria. Under the old Code, Act VIII of 1859, such matters were 
dealt with by s. 119. That section began with the following 
words;— No appeal shall lie from a judgment passed against 

a defendant who has not appeared, or from a judgment against a 
plaintiff by default for non-appearance.” This clearly shows that 
decrees of this kind were not, under the Code of 1859, open to appeal. 
This provision stood when Act XSIII of 1861 was passed. That 
Act dealt with the question of appeal ; and in a section (s. 23) sub- 
stituted for s. 332 of the old Code, we find these words :—^^Except 
when otherwise expressly provided in this or any other Kegulatiou 
or Act for the time being in force, an appeal shall, lie from the 
decrees of the Courts of original jurisdiction to the Courts authorized 
to hear appeals from the decisons of those Courts#” So that under 
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lol XXIII Ot 1861. tl.« I-* '■y “■> "lip™® P™'’'"™’ 

It-parU deotoos WMO ”»1 “P™ *" «PP«“'' 

EaUtmust b, ,.m«<nb,rcd tol ovon 
T tho Privy Council in Zain-ul-ab-dm Mm v. Ahmaa 

' VI (W nlacod a very strict construction upon s. 119 of 

Ja' f od of a. risbt ot .ppool. oKOopt by onproos word, or 
to be dp „ and they held that a defendant who had 

r::7„z“’o.i!rfo».bo proubiiion, o.d co„id 

Anneal even thoufth the case was heard m his absence and 

XrU ™ p....d Pt'” 

f 77 is wM Ob til. flr.t .."f”'* »'*•'''' ’ , 

Wd dowb as ib th. tomor A.‘ ‘b.‘ -!«-»<» « ‘ ^ 7 ." ^ 

i ll. Moreover, if it had been intended to maintain the 
fw^er^ule restricting the right of appeal, s. 540 of the 
whioh was word for word the same as s. 540 of the ])roaenl Coc o 
should have contained a proviso that the right of appeal should 
not exist whore the plaintiff failed to appear, and the suit was 
clisiiiissed on that ground ; or where, in coiisequcnco o the 
defendant’s failure to appear and sot up a dofence, the .suit was 
decreed. S- 540, however, contained no such proviso. It was 
expressed in the following terms Unless, when otherwise 
expressly provided in this Code, or-by any other law for the tune 
being in force, an appeal shall lie from the decrees, or from any 
part of the decrees, of the Courts exorcising original jurisdiction, 
to the Courts authorised to hear appeals from the decisions of those 
Courts ” I need say nothing as to the word “ shall," but I must 
here point out that the section does not say « expressly provided 
for" but only “ expressly provided, ’’-two phrases whioh, as I 
understand the English language, mean two different things, and 
the difference of meaning is in favour of the opinion whioh I shall 
presently express. In the present case there can be no doubt that 
the Judo-o was authorised to hoar the appeal ; and the question is, 
whether^ho word “ decree" in s. 540 moans to exclude the e,^-parte 
decrees contemplated by s. 108. I take it to bo an undoubted 
- proposition of law that, in the interpretation of general words m a 
. (1) L L. B., 2 AU., 8? ; L. B., 5 lad. Ap., 283. 
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statute^ the Courts are bound to give those words the broadest pos- 
sible efFecfcj unless there is some specific reason for limiting Iheir 
meaning. Further, there can be no doubt that if those words 
operate in derogation of the rights of the subject, the strictest 
interpretation must be placed upon them ; and by analogy to the 
rule of criminal law that an accused person is entitled to the benefit 
of every doubt, every ambiguity (if any) must be construed in 
favour of the subject. The question then is, what reason is there 
for holding that the word in s. 540 means only decrees 

passed in contested suits ? I see no reason for so holding. The 
only argument is that, in another part of the Code, s. 108, the 
Legislature has provided one form of procedure for setting aside 
etX-parte decrees ; but I have already said that prorided’Vas used 
in s. 640 must not be read as if meant that the contingency is 
^^provided /or.” tThen the question is, where two procedures or two 
remedies have been provided, can one of them be taken as operat- 
ing in derogation of the other ? Of coarse, \Yhere a statute itself 
creates a substantive right, obligation, or duty, and, as it were in 
the same breath, provides a special and exclusive remedy, such 
remedy would be the only one available for that purpose (Maxwell 
on the Interpretation of Statutes, pp. 495-500), But those prin- 
ciples are not applicable to the enactment now under considera- 
tion, and, as I observed during the argument, 1 see no more rea- 
son for holding that the right of appeal conferred by s. 510 is sub- 
ject to the provisions of s. 108, than for holding that s, 108 must 
be read subject to the provisions of s. 540. Again, it must be 
remembered that a statute, though the expression of the will of 
the Legislature, is after all a document, and, must be interpreted 
according to the broad and fundamental principles applicable to 
the construction of documents in general. This being so, I am 
within the authorities when I say that, in the construction of 
documents, a later covenant or provision governs those preceding 
it, on the theory that the later clause represents the later intention ; 
but the preceding covenants or provisions never govern the subse- 
quent ones; and it is also a rule that every attempt should be 
made to avoid inconsistency of meaning. These rules, however, 
are applicable only in cases of real conflict ; but with due defer- 
ence to the majority of the Full Bench in Lai Siugh v. Kunjan (li, 
(1) I. L.R., 4 AU. 387. 

51 


361 

1886 


A JODHIA 
Pbasab 

Balmukijid. 


t;-' 


S62 


THE mm An law EXi:tT>HTS* 


[VOL VIIL 


186 G 


i^juniUA 

Trahau 

V* ■ 

BAmiiKAKD, 


BO sncli conflict; exist, b, fofj as I Bliall presently, sliow, s. 108 and 
s* 540 aini at two (lifloixnit oiuis» S, 108 says that the defendant 
a.gainst wlioni an ex-parU decree has been passed, ma^ apply 
to the Oonrt which has passed it to set !t aside for certain specific 
reasons. It givcvs a choice to tlie party aggrieved, and does not 
compel him to adopt the remedy which it provides, or tmiko other 
romodioB impossible. If tlicro is no conflict between the two rules;, 

B. 540 obvionsly enables, not only a defendant, but a plaintitf, wln> 
does not appear, to appeal under the general provisions relating 
to appeals, in the ease of the plaintiff’s default, it is said that 
one who has taken no care to j^roseente his claim in the Court of 
first instance, should not be allowed to appeal in the same W'ay as 
if he had taken all proper care. There appears to me to be 
nothing ill tlua argument, because, supposing that the plaintiff does 
Bot appear, and the defendant does appear, the Court is bound to 
give the latter a decree, unless he admits the claim or part there- 
of ; while, supposing the plaintiff does not appear, because he, in 
good faitli, expects the defendant to be honest enough to admit tile 
claim, and supposing the Court, in violation of the rule con- 
tained in s. 102 of the Code, which, in tlieao circumstances, 
imperative!]'' requires it to decree bo mucli of the claim as is 
admitted, dismisses the suit in toto^ in such a ease iho plaintiff, even 
tliough in default, would bo entitled to appeal. It has never been 
contended in such circumstances tlmt when a suit has been taken 
up in the absence of the plaintiff, and the Court, instead of decree- 
ing the suit, dismisses it, the plaintiff could not appeal under the 
provisions of s. 540. It folloivs that, to ibis extent at all events, 
decrees passed in the absence of one of the parties are among the 
decrees to which s. 540 relates. What reason, then, is there for 
holding that a defendant who is in default has not the same right ? 

I have already said that the mere granting of one form of 
remedy cannot be regarded as taking away another. If we applied 
a difloront rule, it might be said that because s. 523 or s* 525 as 
to arbitration provides one form of reined}^, therefore in those 
eases the ordinary remedy by a regular suit is barred y or that 
because s. 623 gives the power to apply for a review of judgmeht, 
the party entitled to make sOoh application is thereby deprived of 
his right of appeal, I believe that the latest authorities on the 
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subject in England justify the prop^osition thafc anylbingj broadly 
speaking, which may be made the subject of an application , for a. 7 odbiT^ 

new trial, may also be made the subject of appeal under the Judi- Fkasai> 

cature Acts ; and 1 do not think our own law is radically different Bilmuea^d- 
on this point. 

Eor these reasons I am of opinion that s. 540 applies to 
m-parte decrees, by which a suit is either decreed or dismissed, and 
enables a defaulting plaintiff to come up in appeal ; and he would 
succeed if he showed that the Court below should not ba^re dismis- 
sed his suit. It appears to me that there is no reason to regard 
s, §40 as limited in its scope to decrees passed in contested suits — 

only. And if this is so, a defendant against whom a decree is 
passed would, d /ortwl, have a right of appeal. Nor is 

the reason far to seek. He may satisfy the appellate Court thatj 
upon the case as presented by the plaintiff himself in the plaint or 
upon the evidence as produced by him, the suit should not have 
been decreed, either because it was barred by some positive rule 
of law, (such as limitation, res^judicata^ ), err because the plain- 
tiff’s own evidence contradicted the case set up by him. Audi 
must add that this view does not imply that, in ^the absence of 
adequate materials on the record, the appellate Court would be 
bound to entertain any such grounds for setting aside the lower 
Court’s decree as are contemplated by s. 1Q8 of the Code. Ordi- 
narily an appellant is confined to the facts and materials upon the 
record. 

The truth is that s. 560 of the Code is a reproduction, mutatk 
mutandis, of the rule stated in s. 108 in the earlier part of the 
Code with reference to suits. The section provides that when 
an appeal is heard ex-partej in the absence' of the respondent, and 
judgment is given against him, he may apply to the appellate 
Court to re-hear the appeal ; and if he satisfies the Court that the 
notice was not duly served, or that he was prevented by sufficient 
cause from attending when the appeal vfas called on for hearing, 
the Court may re-hear the appeal on such terms as to costs or 
otherwise as the Court thinks fit to impose upon him.” This is 
exactly the same rule as is staled in s. 108, though I also feel that 
much might be said upon the distinction between the words may” 
and '^shall” which my brother Oldfield has pointed out. Audi 
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ma)^ add that s. 560 of tlie Code is only a furthc.r illustration of 
the dissontiont opinion which I expressed in lamaitmmusa v, Lutf^ 
nnnma (1) in interpreting s. 582; that tho Code throughout pre- 
serves the analogy, cid litis ordinationem^ between the delendant in 
a suit and the respondent in an appeal. S. 584 of tho Code, relat- 
ing to the ground upon which second appeals may be preferred, is 
analogous in its provisions to s. 540, and tho expression used in 
both sections is unless wdien otherwise proruidd % by this Oode,”" 
and the expression otherwise pronded for^^ is nob adopted. Anti 
to what 1 have already said upon tho point 1 may add that the 
distinction is a very wide one. The word for would imply that 
a remedy was elsewhere provided to meet tho contingency ; the 
word 6^^’ without the word means that the statute itself 

says there shall be no appeal. Again, s. 522 provides that where, 
a decree has been passed on an arbitration award, and is co-ex ten- 
sive therewitb, no appeal shall lie.” This is an illustration of 
what the Legislature means by the words provided by” in sa. 540 
and 584. Then again, another illustration is to be found in s. 586; 
wdiich provides that '^^no second appeal shall lie in any suit of the 
nature cognisable in Courts of Small Causes/’ whore tho value is 
less than Hs, 500. So that there it is otherwise provided by” 
the Code, that no appeal is to lie. There is no corresponding 
provision laying down that no appeal shall lie from an 
decree. 

With reference to tho case-law on the subject, I may refer to 
Ashrufunnissa v. Lehareatioo {2)^ Luokinidm Vithaldas v. Ehmhim 
Oosman (3) and Anantharama v. Madham Paniker (4^, winch all 
support my view. There is also a ruling of this Court in Ramjas: 
T. JBaijnath (5), and another of the Madras Court in Modalatlui's 
case ( 6), laying down the rule that, in second appeals, at all events^ 
an appeal will lie from an ew-parle decree of the lower appellate 
Court. "Turther, oven under the old law, there ia a case— 

JBachaset v. JJalkmhnoi Ahabhat (7) -in whioh a distinguislioci 
Judge, Couch, 0* J*, draws a marked distinction between the ease 
of a defendant and that of a respondent not appearing. I aoce|)4 

ay I. L. ,ii, 7 m. ,606. . (B) l l. r., e ail mr. 

(2) I. L, R., 8 Oalo. 272. (6) X, L. \U 2 IVfatl 76. 

(S) L L. R., 2 Bon).644. (7) S Uorn. il 0. Hop. ICR 

0J L Lai, $ Mad. 264. ... ' ■ , 
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this distinction, but it is in mj bumble opinion one of detail only, 
and not of juridical principle as representing a fundamental 
doctrine. 

For these reasons I bold that our answer to the qaesiion 
referred must be that a second appeal lies, under s. 584 of the 
Code, from a decree of the lower appellate Court passed in the 
absence of the respondent, whether the respondent were plaintiff 
or defendant in the suit. 

Stratoht, Offg. 0. J*, and Tyrrell, J. — -Upon consideration 
of the question referred to the Full Bench, we are of opinion that, 
as an amendment of the law on this subject is in contemplatipnJb^ 
the Legislature, and will in all probabilitj be shortly carried into 
effect, any remarks by us on the present occasion would, under 
the circumstances, be undesirable. 


APPELLATE CIVIL. 


Before Mr. Justice Straight^ Offg, Chief Justice, ani Mr,. Ju'^iice Mahmood, 

SANT LUMAE, Minor, by bis Guardiait, 8UKH HIDHAN (Pliiktiff) 
PEG SAEAN AND others (Defendants). ♦ 

Hindu Law — Daughter's son — Hindu widow— Decree against widow— Re&ersioner 
— Res-judicaia — Declaratory decree-^Act *I of 1877 {Spedfk Relief Act% 
s. 42 — Ghil Procedure Code, s, 57S. 

A suit brought against K, the widow of 2?, a Hindu, by the representatives 
of R^s brothers B and P, for possession of his estate, ended in a compromise by 
which the defendant recognized the plaintiffs’ rights, and conceded that the 
family was joint. After K^s death, M, a daughter of i?, brought a suit on her 
own behalf against the above-mentioned plaintiffs for possession of her fasher’s 
estate, but afterwards withdrew her claim. Subsequently, S, M*8 son, who had 
been born after A’s compromise, brought a suit against M and the representatives 
of H and P to recover possession of the estate, on the allegation that, the family 
being a divided one, he was entitled, under the Hindu Law, to succeed to such 
estate, and that both the compromise entered into by K and the withdrawal of the 
former suit by M were in fraud of his succession, and did not affect his rights. 
The Court of first instance found that the plaintiff was entitled to succeed to the 
estate, but that, his mother being still alive, he was entitled to possession after 
her death only, and, upon these findings, gave him a decree declaring his right to 


• Second Appeal So. 1279 of 1885. from a decree of Waulvi Muliammad 
Ahmad-ul lali Khan, Subordinate Judge of Oorakhpur, dated the .Sth May 18So. 
reversing a decree of Maulvi Aziz-ul Kahman, Munsif of Bansgaon, dated the 5tli 
January, 1885. 
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r,o«oB.ion on .lonth. Th. lower appellate Court vovoraed the to. IxolR. ^ 
f rX tEo compromise entered into by K was oonelnsive agamst tbo plamWl s 

ol!im.'and .dso that, during bis motbor’s litoUme.bo bad no locus stanth to main- 
tain tlia suit. 

Per MaHMOOt,. J., that tbo plaintiff's rights as a daughter’s sou wb, oh wore 
notaffeeted by his birth having taken place after his maternal grandfather s doa h) 
aid not entitle him, under ordinary ciromnstancoa, to succeed to to maternal grand- 
fatber’s ostato in a divided Hiudu family, during the cxmteuco of a dm.glitm, p- 
ther she were his own mother or his maternal aunt ; and that the olaun 
««ion was therefore rightly dismissed. AunuHolal Boscy.mon^^U MUtcr 
(1), SiUa V. .Badri Prasod (2), and Baijnath v. Mahahi- (3) referred to. 

’ Also that the prayer in the plaint was wide enouglt to include a prayer for 
-inol.aratory relief such as tho first Court had given. 

Ilso that tho rule whereby deoroos obtained against a Hindu widow succeed- 
ina to her husband's estate as heir are binding by way of against all 

wL^n the order of suooessi.n come after her, and in that sense may bo aoalb wtth 
as Uv representatives, ms limited to decrees fairly obtamod against the widow iii 
LZl and bond fide litigation, and would not apply to tho compromise 
effootod by JT which could- soarooly bo regarded as on a higher footing than an 
aSnScm whU tho widow in possession of her husband’s divutol estate m.ght 
f rmade and wbioh the plaintiff distinctly alleged had not boon fairly obtamod. 
Bani AnuU Koer v. The Court of Wards (4), Ahad Kumar v. Jiadha Allan ( ), 
and KaUma NaCchlar's case (C) roforrod to 

Also that M’s witlidraw.al of her suit was not a bar to tho suit of tho 



plaintiff. 

Also that it could not bo said that a daughter’s son was not, midcr any 
condition oompotenl to maintain a declaratory suit of this nature during tho life- 
time of his mother or maternal aunt, in respect of his maternal grandfather’s 
property, to the full ownership of which ho had a ro vorsionary right. 

Also that tho awarding of doclaratory relief, as regulated by s. 42 of tho 
Specific Relief Act, is a disoretionury power which Courts of entity are empowered 
to oxoroiso with roferonoo to tho oiroumatanoes of oaoh oaao and tho nature of 
the facts stated in the plaint, and tho prayer of the plaintiff; that so lung as a 
Court of first instance possesses iurisdiotiou to entertain a declaratory suit, and 
entering into tho merits of tho oaso arrives at right conolusions and awards a 
declaratory deoreo, snob a decree cannot bo reversed in appeal simply beoauso the 
discretion has boon improperly oxeroisod; and that such improper oxoroise of 
discretion under s. 42 of tho Spooifio liolief Aot has no higher footing than that 
of an error, dofoot or irregularity, not affecting the merits of the oaso or tho juris- 
diotion of tho Court, within tho moaning of s. 678 of tho Civil I’rooeduro Code. 


This does not imply that, ovon in cases where the disorotionary power to 
ward declaratory relief has boon oxoroisod wholly arbitrarily, and in a manner 

(1116 B. L. R., 10 ; L. R.. (4) I. L. Ro 6 Calc. 764 ; L. E.. 

2 Ind. Ap. 113. V® M’, r ooo 

(21 1. L, U., 3 All. 134. (6) t X. R., 1 All. 282, 


(31 I. L. R..1 All. 608. 
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grossly iuoonsistent with judicial principles, the Court of appeal would have no 

pow er to interfere, 

BamKmiaye CMcherhuUyY, Prosunno Qoomar Sein (1% Sadut A It Klim y. 
Khajeh Ahd*iol Gunnee (2), Sheo Singh Mai y, Dakho (3) and Damoodur Surmali v. 
Mohte KaiU Surmah (4), referred to 

The facts of tliis case were as follows Oae Ram Fakir liad 
two brothers, Hatmman and Sheo Parshan, represented in this 
case bj their sons. The plaintiff was the son of Mohra, daughter of 
Earn Fakir, who died many years ago, leaving also a widow, Kadma. 
Upon the death of Ram Fakir, Kadma, his widow, obtained pos- 
session of his zaraindari property, a l,anna and 4 pies share in each - 
of three- villages, on the allegation that her deceased husband, hav- 
ing been separated from his brothers, and having died without 
leaving a son, she was entitled to succeed to his estate according 
to the Hindu law. After this, about the year 1865, probably soon 
after Ram Fakir’s death, the sons of Hanuman and Sheo Farshan 
instituted a suit against Kadmo for possession of the estate of 
Ram Fakir, and that litigation ended in a compromise, which the 
widow entered into with them on the 8th November, 1865. Under 
the terms of this compromise the widow recognized their rights, 
and conceded that, the family of Ram Fakir beiug joint, her right 
in his estate was limited to receiving maintenance for life only. At 
that time Sant Kumar, the plaintiff in the present case, had not 
been born. Kadma having died, Mohra, the mother of the plain- 
tiff, instituted a suit on her o vn behalf for her fathers estate, 
against the sons of Hanuman and Sheo Farshan, about the year 
1880, but subsequently withdrew her claim on the 5th November, 
1880, apparently without reserving any right to sue again. 


The present suit was instituted by the plaintiff Sant Kumar 
as a minor, through his guardian, on the 1st December, 1884, 
afyaihst Mohra and the sons of Hanuman and Sheo Farshan, and 
its object was to recover possession of the estate of Ram Fakir, 
which was in the possession of the sons of Hanuman and Sheo 
Farshan, who were the principal defendants, on the allegation that, 
the family being divided, he was entitled, under the Hindu law, 
to succeed to such estate, and that the compromise of the 8th Hov- 


ri) 13 '■ ' 

(2; 11 B. L. E 203 ; L. B., lad. 
} VoL, 105. 


(3} I. U B., 1 All eaS jL.K.jS 
. liid Ap. 87. 

(4)21W. E. 5 i. 
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ember, 18G5j entorod into by Kadma, and the withdrawal of the 
former suit by Mohra, wore both in fraud of the plaintiff’s succes- 
sion, and were not binding upon him. 

The suit was resisted by the principal defendants mainly npoti 
tho ground that Bam Fakir was a member of a joint Hindu 
family ; tluit his widow, Kadma, was therefore entitled only to 
maintenance ; that tho compromise entered into by her before 
the plaintiffs birth was hand fide, as also the withdrawal of her 
claim by the plaintiff’s mother, Mohra ; that plaintiff was neither 
jsn^i^^o set aside those proceedings, nor had he any right to 
sue for po iseWo n' lirthe^ lifetime of his mother Mohra; and that 
the suit w’as barred by the rule of res-judicataj the plaintiffs siatim 
being that of a legal representative of Kadma through Mohra. All 
these pleas were disallowed by the Court of first instance which 
found, inter alia^ that Ram Fakir was separate in estate from his 
brothers; that tho plaintiff was, therefore, entitled to succeed to 
the share of his maternal, grandfather ; that the proceedings taken 
by Kadma and Mohra could not prejudice his rights; but that the 
mother of tho plaintiff being still alive, lie was entitled to posses- 
sion only upon her death. Upon these findings iho Court of first 
instance gave a decree to tho plaintiff* declaring liis right to obtain 
possession of the property upon the death of his mother Masam- 
mat Mohra. 


Upon appeal the lower appellate Court, having regard to the 
case of S^and Kumar v. lladha Kuari (1), reversed the decree of 
the first Court ou the ground that, Kadma’s compromise of the 
8th November, 1865, was conclusive and binding u|)on tho plaintiff, 
and also on tho ground that, the plaintiffs mother being still 
alive, the plaintiff had no loom standi io maintain the suit. For 
this latter proposition the lower appellate Court relied upon 
mth r. Mahabir (2). 

The plaintiff appealed to the High Court, 

Babu Sital Prasad Chattarji^ for the appellant 
Pandit Ajudhia Nath and Shah Asad Ali^ tor the raspondents. 
Mahmood, J,— In my opinion the first question to be consider* 
©d in this case is, whether, upon the facts as stated by plamtiff 
O) L Lab, 1 All. m (2) B L. lb, 1 All 608. 
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himself, he has any locus standi to maintain the suit. The general 
rule of Hindu law is, that a daughter’s son can never succeed to 
the estate of his grandfather so long as there is in existence any 
daughter who is entitled to take, either as heir or by survivorship 
to her other sisters. This is the effect of the ruling of the Lords of 
the Privy Council in Aumirtolal Bose v. RajoneeJcant Mitter (1) 
and also of the other cases cited by Mr. Mayne in his excellent 
work on Hindu Law and Usage, s. 478. In s. 479 of the same 
work the learned author, upon the authority of the ruling of this 
Court in Sihia v. Badri Prasad (2), goes on to say that, according 
to the Mitakshara law, a daughter’s son takes his maternal grand- 
father’s estate as full proprietor ; on his death such estate devolves 
on his heirs and not on the heirs of his maternal grandfather, but 
that until the death of the last daughter capable of being an heiress, 
he takes no interest whatever, and can transmit none, and therefore 
if he should die before the last of such daughters leaving a son, that 
son would not succeed^because he belongs to a completely different 
family, and he would offer no oblation to the maternal grandfather 
of his own father. These I take to be the undoubted propositions 
of the Mitakshara school of Hindu law, and fully consistent with 
the rule laid down by this Court in Baijnath v. Maliahir (3) so far 
as that case follows the ruling of the Privy Council above referred 
to. In short, a daughter’s son — to use the words of Mr. Mayne— 
takes not as heir to any daughter who may have died, but as heir 
to his own grandfather, and, of course, cannot take at all so long 
as there is a nearer heir in existence.” I do not understand any 
of the rulings to which I have referred to lay down any rule which 
goes beyond saying that, during the existence of any daughters, 
the daughter’s son cannot succeed to— that is to say, obtain pro- 
prietary possession of— his maternal grandfather’s estate in a divid- 
ed Hindu family ; and it seems to me equally clear that, whenever, 
according to the rule of succession, the daughter’s son does succeed 
to his maternal grandfather’s estate, he succeeds as ^^full owner” 
in the sense in which that expression is understood in Hindu law. 
Now, this being so, I hold that during the lifetime of a daughter, 
the position of the daughter’s son, with reference to his maternal 
grandfather’s divided estate, is, at least by a close analogy, similar 

(1) 15 B, L. E. io ; L. E., 2 (2) I. L. Jt.; B All. 134. 

iHd. Ap. 113. (3) I. L. E., 1 All. 608 
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to Iba siaim of sneb reTersioners as trace tbeir descent tbrough the 
mam line to the full owner. This is a conclusion which I think 
is borne out bj the learned summary of the historical aspect of 
the rights of a daughter’s son given by Mr. Mayne in s. 477 of his 
work : and I may add that the circumstance of the daughter’s son 
being born softer the death of his maternal grandfather, would have 
BO effect upon his rights in a case such as the present. But it 
is of course clear that those rights do not entitle him under ordi- 
nary circumstances to succeed to the maternal grandfather’s estate 
during the existence of a daughter, whether she be his own mother 
or maternal aunt. The claim for possession in this case was, 
therefore, rightly dismissed by the Munsif, but the question re- 
mains whether the declaratory decree, which he awarded to the 
plaintiff, was rightly interfered with by the lower appellate Court. 

Upon this last question the nature of the plaint has to be con- 
sidered, and after having read the pleadings in the case, I am of 
opinion that the prayer in the plaint is expressly and clearly wide 
enough to include a prayer for declaratory relief. This being so, 
the next point is, whether the plaint discloses any such circum- 
stances as would entitle the plaintiff to ask for a decree such as the 


Munsif has given him. Questions of this kind formerly arose 
under the somewhat indefinite provisions of s. 15 of the old Givi] 
Procedure Code (Act VIII of 1859), and numerous rulings are tc 
be found in the reports as to the exact scope of declaratory relief 
The matter is now governed by tbe provisions of s. 42 of the Spe- 
cific Belief Act (I of 1877), and I have before now, in the case oi 
Bakolind v. Ram Kumar (1), had occasion to express the mannei 
m which^I interpret that section in its application to declarator. 
mits by Hindu reversioners. According to those views, and witl 
reference to the rnhng of their Lordships of the Privy Council ir 
SamAmndKoery. The Court of Wards{2\it seems to me thai 
the present IS a ease in which, if the facts alleged by the plaintifi 
“^i^tain the suit. It is perfectly true, as 
WM held by this Court in Nand Kumar v. Radha Kuari (3), thai 

If r T f'' 

ot his estate as his heir, in a suit against her for possession thereol 


(l) 1. 1. P.., 6 AIJ. 431. 
(3) r. L. E., 1 A1 . 282. 


(2) r. L. B., 6 Calc. 764 : L. B., 
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bj certain persons claiming to sncceed to the estate as rightful 
heirs, a decree obtained by them would be a bar to a new suit 
against^ those persons by the daughter claiming the estate in suc- 
cession to the widow ; in other words, such a decree would operate 
as rea-judicata against all who, in the order of succession, came 
after the widow, and in that sense may be dealt with as her repre- 
sentatives. But the peculiar nature of the widow’s estate ” under 
the Hindu law is such that her position in litigation must neces- 
sarily be subjected to the qualification which the ruling which 
I have just cited imposes upon the operation of such a plea in bar 
of the action, namely, that the decree should have been fairly 
obtained againsrthe widow in a 6o«a litigation. This seems 
to me to be perfectly clear from the ruling of the Privy Council 
in the case of Katama Natchiar (I) where their Lordships made the 
following observations at p. 608 of the report : — 

, It seems, however, to be necessary, in order to determine 
the mode in which this appeal ought to be disposed of, to con* 
sider the question whether the decree of 1847, if it had become 
final in An^a Mootoo Natchiar*s lifetime, would have bound those 
claiming the zemindari in succession to her. And their Lord- 
ships are of opinion that unless it could be shown that there had 
not been a fair trial of the right in that suit — or in other words^ 
unless that decree could have been successfully impeached on 
some special ground— it would have been an effectual bar to any 
new suit in the zila Court by any person claiming in succession 
to Anga Mootoo Natchiar. For, assuming her to be entitled to tho 
• zemindari at all, the whole estate would for the time be vested in 
her absolutely for some purposes, though, in some respects for a 
qualified interest ; and until her death it could not he ascertained 
who would be entitled to succeed. The same principle which has , 
prevailed in the Courts of this country as to tenants in tail repre- 
fienting the inheritance, would seem to apply to the ease of a 
Hinda widow, and it is obvious that there would be the greatest 
possible iuconvenience in holding that the succeeding heirs were 
not bound by a decree fairly and properly obtained against the 
widow.” 
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Howj m lie present cas^, the compromise which the principal 
defendants obtained from Musammat Kadma on the 8th Novem- 
ber^ ISSoj was an arrangement which can scarcely be regarded as 
having any footing higher than that of an alienation which the 
widow in possession of her husband’s divided estate could have 
made. At any rate, the compromise, whether it was made by a 
rule of Court or not, cannot, in my opinion, be dealt with as 
having the full force of a decree which would be the result of 
adjudication in a contested suit. Moreover, the plaintiff distinctly 
alleges in the plaint that the transaction of the compromise was 
not bond fide j and that it had not been fairly obtained. The (]ues- 
tion was therefore clearly in issue, and whilst the Court of first 
instance took a view favourable to the plaintiffs case, the lower 
appellate Court has failed to enter into the merits of it, apparently 
under the view that the bond fides of the compromise was a matter 
of no significance at all. 

• Almost the same remarks, mutatis mutandis, are applicable to 
the manner in which the lower appellate Court has dealt with the 
position of Musammat Mohra and her action in withdrawing the 
suit which she had instituted against the principal defendants. It 
is admitted that the object of that suit was to recover possession of 
the property now in suit, on the ground that it formed the separate 
property of Ram Fakir, and devolved upon her upon the death of 
her mother Musammat Kadma, which is said to have taken place in 
Asarh 1286 fasli {1879). The suit was not adjudicated upon but 
ended in being withdrawn on the 5th November, 1880, under 
circumstances which the plaintiff distinctly alleges were tainted 
with fraud and collusion. Upon this point also the Munsif took 
a view favourable to the plaintiff, but the lower Court has failed 
to go into the merits of the question because it held that the very 
existence of Musammat Mohra constituted a full answer to the 
present suit, as it deprived the plaintiff of locus standL For this 
view the learned Subordinate Judge has relied upon the ruling of 
this Court in Baijnath v. Mahabir (1). Having carefully considered 
the report of that case, I am of opinion that it is not on all fours 
with the present case. The main proposition of law there laid 
down is undoubted ; hut there is nothing in the judgment deliver^ 
Cl) L. B., I All. 
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ed by the learned Judges in that case to show that a daughter’s 
son is not under any condition competent to maintain a declara- 
tory suit of this nature during the lifetime of the mother or 
maternal aunt in respect of his maternal grandfather’s property, 
to the full ownership of which he has a reversionary right. The 
awarding of declaratory relief is a discretionary power which 
Courts of equity are empowered to exercise with reference to the 
circumstances of each case and the nature of the facts stated in . 
the plaint, and the prayer of the plaintiff. The discretion is now 
regulated by s. 42 of the Specific Relief Act, and I have already 
said enough to indicate that, if the allegations of the plaintiff are 
true, a suit of this nature, so far as it prays for declaratory relief, 
would be maintainable : and I wish to take this opportunity of 
expressing a view which I have long entertained in connection 
with the power of interference which th? appellate Court should 
exercise in cases where it is doubtful whether the circumstances 
fully justified a declaratory decree. The awarding of specific re- 
lief belongs to one of those branch3S of law, regarding which even 
the great jurists are not unanimous as] to whether it falls within 
the province of procedure, ad, litis ordinationem, or appertains to 
the region of su|stantive Jaw, ad litis decisionem, the 

simplest and safest view is to regard the subject as occupying a 
middle place between these two great divisions of law. But whe- 
ther the awarding of declaratory decrees is a rule of procedure or 
a rule of substantive laWy it seems to me that it does not occupy 
such a position in the juristic arrangement of legal rules as would 
vitiate decrees awarded in cases where its application may ho 
doubtful. I may here observe that the Legislature, in framing 
the rule in s. 42 of the Specific Relief Act, has dealt with the 
matter as purely discretionary with the Court, and it is noticeable 
that the only restriction to which the discretionary power is made 
subject by the express letter of the statute, is ooutained in the 
proviso to that section, which lays down ^Hhat no Gourt shall make 
any such declaration where the plaintiff, being able to seek farther 
relief than a mere declaration of title, omits to do so.” Beyond 
this restriction, no other limitation is imposed by the Legislature, 
though it may well be taken for granted, and it goes without 
saying, that the Legislature did not intend the discretionary power 
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i>e exercised in an unsound manner. The absence of any 
olber restriction in s. 42 is all the more significant when we find 
that the same enactment, in laying down the rale as to a cognate 
branch of specific relief, and in leaving it to the discretion of the 
Court to decree specific performance of contracts, has framed s. 
22 in language which expressly provides restrictions npon the 
power* For the latter section, after giving the power, goes on 
to say that the discretion of the Court is not arbitrary but sound 
and reasonable, guided by judicial principles, and capable of cor- 
rection by a Court of appeal.” Then the section goes on further, 
and, in two carefully-framed clauses, indicates the class of cases 
in which the Court may properly exercise a discretion noi to decree 
specific performance and again in another clause indications are 
given of the intentions of the Legislature as to the nature of cases 
in which Courts may award such relief. There are, of course, fur- 
ther provisions in the following few sections regulating the award- 
ing of specific performance. How, no such rules, or elaborate 
indications, of restrictions are to found in the Act with reference 
to declaratory decrees. And I have said all’ this in order tg answer 
the question whether, in a case such as the present, and granting 
that the plaintiff had locus stmdi to maintain the suit, and that the 
decree of the Court of first instance was sound upon the merits, the 
lower appellate Court would have been justified in reversing the 
decree simply upon the ground that the discretionary telief was 
improperly exercised in the affirmative by the Munsif. 

I am of opinion that the question must be answered in the nega- 
tive, and I bold that, so long as a Court of first instance possesses 
jurisdiction to entertain a declaratory suit, so long as that Court 
entering into the merits of the plaintiff’s case arrives at right 
conclusions, and awards a declaratory decree, such a decree can- 
not be reversed in appeal simply because the discretion has been 
improperly exercised. I know that in saying this I am laying 
down a strong proposition of law, and I am anxious to justify it 
further by the statutory provisions themselves. I have already 
shown that whilst the discretion to decree specific performance of 
contracts is expressly declared to be capable of correction by a 
Court of appeal,’^ no such provision exists in the Specific Relief 
Act as to declaratory decrees. I will say nothing as to the effect 
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of the word” sJialV\ in the proviso tos. 42, becanse, even if the 
plaintiff’s whole case be accepted, that proviso would not apply to 
this case— he not being entitled to ask farther relief than a mere 
declaration of title” within the meaning of the statute. Putting 
the proviso, therefore, out of the question, I hold that an improper 
exercise of discretion under s. 42 of the Specific Relief Act has 
no higher footing than that of an error, defect, or irregula- 
rity, whether in the decision or in any order passed in the suit or 
otherwise, not affecting the merits of the case or the jurisdiction 
of the Court, ” within the meaning of s. 578 of the Civil Proce- 
dure Code. That section contains one of the most salutary rules 
of law which the Code provides. The obvious aim of the clause, in 
keeping with many another provision in the Code, is to prevent 
technicalities from overcoming the ends of justice, and from operat- 
ing as a means of circuity of litigation, which the old method of 
English Common Law Courts so much encouraged. And in ap- 
plying the clause to declaratory decrees in the manner in which 
I have suggested, it seems to me that we should be only giving 
effect to the policy of the Legislature. Pori fail to understand 
what po^ible harm can arise where Ay being admittedly entitled 
to a right against S, goes to a Court of competent jurisdiction,, 
and after a full trial of his cause obtains from that Court a declara- 
tion consistent with the actual merits of the dispute. Such a 
declaration may possibly have been improperly made, owing to the 
absence of sufficient reasons for awarding such a relief. Bat, 
after all, such a declaration, though irregular, only asserts a fact 
and confirms a right. The holder of such a decree obtains a con- 
clusive evidence against his antagonist ; and if the decree is sound 
upon the merits, the ends of justice are promoted by the issues not 
being re-opened and re-tried at a later period, when, by the lapse 
of time, the muniments of title and the evidence of witnesses may 
have disappeared. 

Nor is the view which I have taken wholly unsupported by the 
case-law. I am aware that there are cases to be found in the 
Reports (under s. 15 of the Code of 1859), which may not be 
wholly consistent with my opinion. But the law has since been 
newly formulated by the express interference of the Legislature; 
and it is clear that .a great deal of what I have said proceeds upon 
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ilie coBstonciion of s. 42 of tlie Specific Relief Acfc. Bat apart 
from thisj tbere is a jadgment of that emiaent Indian Judge, tho 
late Mr. Justice Dwarkanath Hitter, in Ram Kanaye Chuokerhutty 
T . Ptosutitio CoomaT Sbiii where the learned Judge laid down 
the rule of law which seems to me to he best suited to the condi- 
tions of. litigation in this country, and to be consonant with sound 
principles of procedure. Referring to s. 15 of Act VIII of 18,59 
|which corresponds with s. 42 of the Specific Relief Act), and 
s. 350 of the same Act, which has been replaced and practically 
* reproduced in s. 578 of the present Code, the learned Judge went 
on to say “ It is true that it is entirely in the discretion of the 
Court to make a declaratory decree under s. 15, Act VIII of 1859; 
but after this discretion has been already exercised by a Court of 
competent jurisdiction, it does not lie within the power of a Court 
of appeal to set aside the decree of the lower Court upon an objec- 
tion like this, which does not affect the merits of that decree, and 
which was not even taken at the time when it was passed.” Whilst 
accepting this enunciation of thelaw, I will guard myself againstbeing 
understood to say that, even in cases where the discretion|ry power 
to award declaratory relief has been exercised wholly arbitrarily, 
and in a manner grossly inconsistent with judicial principles, tho 
Court of appeal would have no power to interfere. I will lay down 
no rule upon this subject because, as I have already shown, the point 
does not arise in the case. It is sufficient to say that in Sadut 
Ali Ehan v. Khajeh Ahdool Gunnee (2) the Lords of the Privy 
Council, referring to the discretionary power as to . declaratory, 
decrees, expressed the principle that where a Court has exercised 
its discretion in a matter wherein the law gives it a discretion, 
their Lordships would not upon light* ground interfere with the 
exercise of that discretion.” And I may farther add, as suppart- 
ing my view, that in the case of Sheo Singh Rai v. Dakho (3) the 
Lords of the Privy Council denominated the objections as to the 
impropriety of maintaining the declaratory suit, when raised in 
appeal, as somewhat technical,” and declined to entertain them. 
The present case seems to me to be similar to Damoodur Surmah 
Mohee Kant Surmah (4), and if the allegations of the plaintiff 
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i'easonablr claim declaratory relief But nofortuuately the man- Kumar 

tier in which the lower appellate Court has viewed this case, has _ f* 
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prevented it entirely from entering into the merits of the case^ 

upon the issues of fact raised by the parties. The defendants 
went the length of denying that the plaintih’s mother, Musammat 
Mohra, was the daughter of Ram Fakir. They alleged that Ram 
Fakir was not divided from his brothers, whom the defendants re- 
present, There were also minor allegations of facts upon which the 
parties did not agree, but none of these points have been consider- 
ed or determined by the lower appellate Court, and there is not 
even a finding as to whether the family of Ram Fakir and his bro- 
thers was joint or divide !,— a point which is of course all-impor- 
tant in this case. 

Under these circumstances, I think it is impossible to dispose 
of this appeal finally here, and I would therefore decree this ap- 
peal, and, setting aside the decree, of the lower appellate Court, 
t'emand the case to that Court, under s. 562 of tha Civil Prooednre 
Code, for disposal upon the merits, with reference to the observa- 
tions aleady made. Costs to abide the result. 

Stratoht, Offg. C,J.— I agree to the order proposed by my 
brother Malimood. 

Case remanded. 


Befo7T. Mr. Jmiice Oldfield and Mr. Jvstke BradhtirsL 
ABDUL HAYAI KHAN (Plaiktiff) v. CHUNIA KUAR (Defendant) * 

A7ne}idment oj decre^,--¥xecuffon of decree — Ohjection f.o validity &f amendment 
— Civil Procedure Codcy s. 206. 

tt'he Court in a suit upon a bor.d gave the pi'jinfciil a decree, making a deduc- 
tion from the amouht claimed of a sum covered by a receipt produced by the 
defendant as evidence of part-payment, and admitted to be geauine by the plain- 
tiff. The decree was for a total amount of Es, 1 282, Subsequently, on applica- 
tion by the decree-holder, and without giving notice to the judgment-debtor, the 
Court which passed the decree, purporting to act under s. 206 of the Civil Pro- 
cedttre Code, altered the decree, and made It for a sum of Ks. 1,460. The decree- 
holder took out execution, and the judgment-debtor objected that the decree 
was for Hs. 1,282 and had been improperly altered. The Court executing the 
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decTce (iiaallowed the objection, on the ground that it teas not such as ce'Uld be 

talertained ia ibe execution department. * 

ffeid that the decree as it originally stood was in accordance with tfea 
Jiidgment, and the Court had no power to alter it as it did, and the proceeding 
was further irregoiar, in that no notice was given to tlie opposite party, a» 

■ required. by s. 200 of ihe Code. 

BtU also that when a decree-holder executes his decree, a judgment-debtor 
is competent to object that the decree is not the decree of the Court fit to be 
executed, and therefore not capable of execution ; and that the judgment-debtor 
in this case could raise the question whether the decree, which was altered behind 
his back, was a valid decree and fit to bs executed. 

The facts of this case were as follows fn September, 18 80, 
Chimia Kuar brought a suit against Abdul Hayai Khan on a 
bond, claiming Rs. 925, principal, and Rs. 1,110-13 interest, — 
total Rs. 2,041-13. The defendant pleaded payment in satisfac- 
tion of the bond-debt to the extent of Rs. 1,196-14. In support 
of this plea he produced two receipts, one dated the 13th May^ 

1877, and the other, cov'ering Rs. 875, dated the 27th Nov’eraber, 

1878, The plaintiff admitted the first receipt, but denied the 
genuineness of the second. The only issue which the Court framed 
was as to whether the second receipt was genuine or not, This 
issue it decided against the defendant ; and, making a deduction 
of the amount covered by the first receipt, it gave the plaintiff a 
decree for Rs. 815-2, principal, and Es. 467-3-6 interest, — totnl 
Es. 1,282-5-6. The decree was dated the 8th February, 1881, 
On tlie 22nd March, 1881, the plaintiff applied to have the decree 
amended, allegingthat the amounts, both of princif)al and interest, 
entered in the decree, were not orrect amounts. She alleged that 
the principal should be Rs. 8174-6 and the interest Rs. 643-9-6, 
— total Rs. 1,460-14. On the 14th May, 1881, without giving 
notice to the defendant, the Court ordered the decree to be 
amended as prayed. Oh the decree-holder applying for execution 
of the decree as amended, the judgment-debtor objected to the 
validity of the amendment. The Court executing the decree held 
that it was not competent to entertain the objection in the execu- 
tion-department On appeal by the judgment-debtor the lower 
appellate Court concurred in the view taken by the first Court, 
and farther decided that ^ the amendmeut -was owing to arithrae- 
ii^l errors in calculating interest, and the amendment was pot 
contrary to the judgment/' 
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Tbe jiidgmetit-debbr appealed to the High Court. The respon- 
dent not appearing, the appeal was heard ex-parte in her absence, 
and the Court (Oldfield and Brodhurst, JJ.) decreed the appeal, 
and set aside the orders of the lower Courts allowing execution. 
The respondent applied for the re-hearing of the appeal, and the 
application having been granted, the appeal again came on fox* 
hearing. 

Pandit Ajudhia Nath and Mun.3hi Kashi Prasad^ for the appel- 
lant. 

. Pandit Ajudhia Nath contended that tlie amendment of the 
decree was illegal, as it was not at variance with the judgment 
as originally framed, and because no notice of the proposed amend- 
ment had been given to the judgment-debtor. 

Mr. T. Cotdan and Mr. 6f. T. Spankie^ for the respondent. 

Mr. Spankie contended that the specification of i*elief granted 
in the decretal order of the judgment was arithmetically wrong, 
and at variance with that part of the judgment which preceded 
the decretal order; that a decree should agree with that part of 
(be judgment which preceded the decretal order, and might be 
amended when it did not do so, notwithstanding it agreed wdth the 
judgment where the same specified the relief granted, but specified 
it erroneously by reason of arithmetical errors. It was further 
contended that the Court executing a decree, which had been amend- 
ed by a Court competent to arnuid it, was not competent to 
determine whether tbe amendaieut was valid or invaliJ. In tbe 
execution-department only the questions mentioned in s. 244 of 
the Civil Procedure Code can be determined, 

Oldfield and Brodhurst, JJ. — This appeal was on the part 
of a judgment-debtor against the decree-holder, and was heard and 
decided on the 25th November, 1885. It has been admitted for 
re-hearing. It appears the decree, as it originally stood, was for 
Es, 1,282-5-6. Subsequently, on application by the decree-holder, 
the Court which passed the decree, purporting to act under s. 206 
of the Code, altered the decree and made it for a sum of 
Es. 1,460-14-0. The decree-holder took out execution, and the 
Judgment-debtor objected that the decree was for Rs. 1,282-5-6 
and had been impi*operly altered* The objection w^as disallowed. On 
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appeal to tie JiiJge tliat ofSeer affirmed the order, and th® 
Judgoient-debtor lias preferred a second appeal to tiis Court. 

We think our original order of the 25th Nov^ernber, 1885, must 
stand. The decree, as it originally stood, was in accordance with 
the judg nent. The Court had no power to alter it as it did, and the 
proceeding is further irregular, in that no notice was given to the 
opposite party as required by s. 20d. But a further contention on 
the part of the decree-holder is, that a question of this kind cannot 
he entertaiiied in the execution-department ; that the decree must 
stand as altered , and i? not open to an inquiry whether it was proper- 
ly altered when proceedings in execution are being taken. In our 
opinion this contention is not valid. We think that when a decree- 
holder executes fiis decree, a ju igmeat-d.ebtor is competent to 
object that the decree is not the decree of the Court fit to be exe- 
cuted, and therefore not capable of executiou ; and we think he 
eould in this case raise the question whether the decree, which was 
altered behind his back, was a valid decree and fit to be executed. 
On these grounds our order on this application is similar to the 
order we made in November, 1S35, seitiag aside the execution 
proceedings with costs. 

Appeal alloi&edo 

ClinilNAL REVISION, 

Before Mr. Jmtlee Straight, OJf'g. Chip/ Justice, 

QUKEX.EM PRESS » MAHESHEI BAKHSH SINail. 

AeiXLV o/lSoO {Ftnal Code), a ISO — Threat of injury it> public aervant — Necemtij 
of proving actual words used. 

Id a prosecution for an ctreiice under s. 189 of the Penal Code, the witnesses 
differed as to the exact words used by the prisoner in threatening the publio 
servant, though they agreed as to the general ejGfect li those words. Tiie Magis- 
trate, however, considered that the offence was clearly pruved, and c.mvieted tha 
prisoner. The Sessions Judge, on appeal, affirmed the conviction, observing that 
it was immaterial what the words used were, and that the inteniion and effect of 
the words were plain. 

Held that the Judge was mistaken in Regarding it as immaterial what the 
words used actually were, and that, on the contrary, it was most material that 
those words should be before the Court to enable it to ascertain wdiether iu fact ii 
th.reat of injury to the public servant was really made by ihe accused. 

This was an application for revision of an order of Mr. F. E). 
EEot, Sessions Judge of Allahabad, dated the lst May, I88d, 
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affimiiiig an ordt^r of Mr. P, Grav, Joint-Magistrate of Allaliabadj 
dated the 1st April, coiivieting the applicant of an offence punish- 
able under s. 189 of the Penal Code, and sentencing him to three 
months’ rigorous imprisonment and lis. 25 fine, or, in default, tvio 
months’ further rigorous imprisonment. The applicant was charged 
with having threatened one Niamat Ali, head-constable of Kur- 
ehana, for the purpose of deterring him from the proper exercise of 
his functions as a public servant. The case for the prosecution 
was that on the evening of the 28th Decembir, 1885, the heud- 
constable was inquiring into a burglary which had taken place the 
night before in ihe house of one Mata Din, and was questioning 
certain persons of suspicious character, when the accused came up 
and threatened him by saying that these persons were his ryots, 
and if they were questioned further, he (the accused; would make 
a complaint about him. The head- constable deposed that the 
accused also threatened another constable by saying that he coaid 
have him deprived of his badge of office; but the constable in 
question stated that he had heard no such threat. The other wit- 
nesses for the prosecution differed from the head-coustablo as to 
tbe exact words used by ihe accused to the latter, tliougb they 
agreed as to the general effect of those words. The Joint-Magis- 
trate was of opinion that the offence specified ins. 189 of the Feua! 
Code was clearly proved, and convicted and sentenced the appli- 
cant as above-mentioned. On appeal, the Sessions Judge obser- 
ved : — It does not matter w'hat the words used were. The wit- 
nesses do not agree as to the exact words used. We must look to 
the intention with which the words were used and the effect they 
had. It is petfectly plain to me that the intention was to intimi- 
date the police-officer, and so to deter him from doing his duty ; 
and it is in evidence that though the officer was not de terred from 
proceeding with his inquiry, the investigation was seriously hin- 
dered and impeded by the attitude taken by the <^)pellaat. Under 
these circumstances the Magistrate’s order wa«, in my judgment, 
fully justified, and I therefore affirm both the coiivicdon and sen- 
tence.” . 

It was contended on behalf of the applicant that in the absence 
of proof of the exact words used and complained of, the conviction 
under s. 189 of the fenal Code was improper. 
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Lala Lalta tramd^ for tlie applicant. 

The Government Pleader (Munshi Ram Praead), for 
Crown. 

Steaigiit, Offg. C, J. — This conviction cannot be sustained. . 
There is a serious conflict of testimony as to the words which were 
used by the petitioner regarding the complainant Niomat All, and 
it is exceedingly doubtful, upon the face of the whole evidence, 
whether any such threat of injuiy, as came within s. 189 of the 
Penal Oode^ was held out by the petitioner to the complainant. 

I do not agree with the Judge’s observation, that it is immaterial 
wliat the words used actually were ; on the contrary, it was most 
material that those words should be before the Court to enable it 
to ascertain whether, in fact, a threat of injury to the constable 
was really made by the petitioner. It does not appear in what 
mode the complainant was conducting his examination of tlio 
several persons suspected of participation in the burglary, and it 
is possible that he conducted it in such a manner as might j)r(>- 
perly elicit from the petitioner a remonstrance or observation m 
to the impropriety of his conduct, accompanied by a tlireai: to com- 
plain of him, which under such ciroumstances could not he the 
subject of a charge under s. 189. However tins may be, tlio cavSo 
is such a doubtful one that the conviction is not sustainable. Tho 
application for revision must, therefore, bo allowed, and (plashing 
the orders of tho Magistrate and the Judge, 1 acquit tlm petitioner, 
and direct that he be at once released, and that the fine, if realized, 
be refunded. 

Coninoiwn set asuie^ 

Before Mr, Justice Siraightf Ofg, Cht ef Jmtlee, 

QUEli:%*-EMXHlESS v. JUGAL KiSllOlUi:. 

Act XLV o/lSGO {Penal Code), s, 182 — ProseoatUm under s, 132—01 win,! I 
Procedare Code, a. 195. 

A prosecution under s. 182 of the Penal Code may be inatitnted l>y a pri- 
vate peiaon, provided that he first obtains the aauction of tho pnlilhi fiillcer to 
^Yhom 'Hie false inforiuation was given, or ol hii official Biiperior. 
preu V, Hadha Mhhan (1) overruled. 


Whei'o a spBuiliu false o-hargo is miuie, tho yropec soctioa for yrocoodiiigs 
to le adoptod uuder is ». 211 of the l?ouul Code. 

(i; I, L. B., 5 All. 3(5, 


TOL. VITL] ALtAIIABAT) SKUIES. 

Tins was a ease reported to the High Court for orders hr 
Mr. T. BensoUj Sessions Judge of Saharanpnr. In this case three 
persons named Chajju Ram, Sadu Ram, and eJugal Kishore, were 
tried and convicted by the Cantonment Magistrate of Roorkee of an 
otTence under's. 182 of the Indian Penal Code. The false infor- 
mation, in respect of which they were charged and tried, was gi'^en 
to a head-constable, and was to the efifect that they believed it w‘as 
probable that stolen property would be found in the complainant’s 
house. The house was accordingly searched, but no stolen pro- 
perty was found, and it appeared that the object of the accused in 
giving the information was merely to annoy and humiliate the 
complainant. The latter obtained sanction from the District 
Snpeidntendent of Police to prosecute the accused, and in the result 
they were tried and convicted as above mentioned, and fined Rs. 10 
each. The Sessions Judge was of opinion that the conviction was 
bad, innsmnch as a private person was not competent to institute 
proceedings under s. 182 of the Penal Code, with reference to 
the ruling of Straight, J., in Queen-Empress v. Ridfia Kishan (1). 
He added : — It appears to me that the High Court’s ruling in 
Queen- Empress v. Radha Kisfian (1) does away entirely with the 
remedy which apparently, on the face of s, 182, a private person 
has who is injured by false information given to the police, where 
. such information is not in the nature of a complaint or institution 
of proceedings. It would appear to me, however, tliat the person 
so aggrieved has no other remedy. Nor Cvin I see anything in 
s. 195 of the Criminal Procedure Code indicating that a private 
person cannot prosecute under s. 182, —rather the contrary. The 
section apparently contemplates a prosecution on the part of a 
private person sanctioned by a police-officer.” 

Straight, Offg. C. J. — I am glad that the learned Judge lias 
reported this case, because it has afforded me an opportunity of 
considering my ruling in the case of Queen-Empress v, Radha 
Kishan (1). Upon further consideration I have come to the con- 
clusion that the latter portion of my judgnif’nt in that case was 
erroneous, and that a prosecution under s. 182 of the Penal Code 
may be instituted by a private person, provided that he first 
' obtains the sanction of the public officer to whom the false informa- 

(1) I. L.K., 5 All. 5G. 
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iioii was or of liis ofiicial superior. I aoi in'lucod to a(!oj>t 

this altered view upon closer consideration of s. ot the Orinii- 
nal Procedure Code, where a distinction is drawn between sanc- 
tion’' and complaint ; ” and I think that by the iiso of tlio 
former word it was contemplated that a prosecution inaj emanate 
from some person other than the officer interested, ihong^h I 
ttke this view of the matter now, it would in no way have altered 
the order I made in Quem-Empnss v- R nlha [{fshan (b, had £ 
held it when that %vas passed, as, in my opinion, when a sp mific 
false charge is made, as in that case, the proper section for pro- 
ceedings to be adopted under is s. 2 LI. With these rovnarks tho 
record may be returned. 

APPELLATE CIVIL. 

Before Mr. JuatUe Oldfield and Mr. JiirtJce Tt/rreU. 

LAOHMAM SINGFI and oTumn (OKFENmANTS) v, SALIG RA.\t and OTHlua 

(Plaintiffs).* 

Lantbarthr and co^sharer-^Gove.rnrhent reveaHe-—Fdp7in)t by htmbrtrdnr of arrearg 

of revenue dixe hy co sharer — Charge — Act XII of 1881 (M-Lf. /A Bent 

9a(^). 

In execution of a decree ol^tained by a lambardar under a. 03 fg) of thcN^-W. 
P. Kent Act, the decreoiihohler caused to he aT,taclie l a certain sharo upon wbi»*h 
the arrears of Government revenue which be had satisfied had accrued* In dff- 
fence to a suit brought by certain purchasers of the same property from the 
jadgment-dehti.rs to have it declared that the property was not liable to sale 
under the decree, and to remowe the attichment, the decreedioldor pleaded ifiat, 
by the fact of paying the arrears of revenue due on the evState of the plaintilTs'' 
vendors, be had obtained a charge on it, and could bring it to sale to satisfy th@ 
decree. 

//eVZ that a charge of this nature could not bo enforced in execution of a 
decree whic-h was merely a personal one for arrears of Gorernment rCTomiO 
against persons against whom it was passed by a Revenue Court not competont to 
establish or enforce a charge on property, or to do more thin pas.s a porsonal do^ 
cree, and whose powers in eXecudoa Were confined to realiziaiion from personal 
and immoveable property of ihe jadgment-debtors. Nugender Cknndet Ghm t, 
SretmuUy Kaminte Dossee (2) referred to. 

The facts of this case are stated in the judgment of the Courlb 

* sSecond Appeal No. 10G3 of 1885, from a decree of Maulvi MnluunmI.t 
Abdul Basit Khan, Buhordinate Judge of Mainpuri, dared the 22nd Augunt J.SM'5 
reversingadecreoof Maulvi Muhammad yVajid All Khan, Munsif of MainmirV 
dated the 18th February, 1885. 

(1) I. L. R , 5 All. 30. (2) n Moo. I, A 251. 
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Munsiii Madho Parshad^ for the appellants. 

Pandit Nand Lal^ for the respondents, 

Oldfield, J. — The facts are as follows ; — The appellant 
(defendant) Laohman Singh,, lamhardar and co-sharer in inaiiza 
Gujarpur, satisfied ’ arrears of revenue due on the shares of his 
co-sharers, defendants 2, 3, and 4, and brought a suit against them 
under s. .93 [g) of the Rent Act, to recover the amount lie had paid, 
and obtained a decree, and in execution attached a 2-biswa and 71 
biswansi shai’c on which the arrears had accriiecL 

The plaintiffs-respondents took objections to the attachment, 
they having, subsequently to Lacbman Singh’s decree, hut prior to 
attachment, purchased the property from Laclmian Singh’s judg- 
ment-debtors in satisfaction of a mortgage-debt, and they contend- 
ed that the property was not liable to sale under the decree. This 
objection was disallowed, and they have brought this suit to have 
it declared that the property is not liable to be sold in execution 
of the defendant Laohman Singh’s decree, and to remove the 
attachment. 

There were sevei’al defences to the suit set up by the principal 
defendant, but the only one with which we are concerned in this 
appeal is that, by tlio fact of paying the arrears of revenue due on 
the estate of the plaintiffs’ vendors, he obtained a charge on it, 
and can bring it to sale to satisfy the Rent Court decree. The 
first Court dismis.sed the suit on the authority of a decision of this 
Court— irnaiV Muhammad Khan v. Qaiiridat (1)* The lower 
appellate Court has decreed the claim, apparently holding that the 
appellant Ltichman Singh’s contention that, by paying revenue, he 
obtained a charge on the estate, was invalid. 

We have now an appeal on the part of the defendants. The 
.question we have to decide is, not so much whether the defendant 
Laohman Singh obtained a charge on the property of the plaintiffs" 
vendors, as whether he can enforce any such charge in execution 
of the Rent Court decree which he holds. The decree which he 
holds is in a suit brought under s. 93 !g)^ Rent Act, in the Revenue 
Court. It is, and can be, no more than a decree for money against 
the tenders of the plaiatiffs for arrears of Goternment revonuo 
(1)LL. B,.l All. 412. 
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payable by tliem througli the lambardar* The suit does not, and 
could liotj in a Kevenue Onurt, seek fco establish or enforce a charge 
on property, and neither does the decree give it, nor are there any 
powers conferred on the Bevenue Court in execution of its decrees 
to enforce charges on immoveable property. S. 171 and the fbl- 
lownng sections deal with the powers of the Court in execution^ 
which are confined to realization from personal and immoveable 
property of the jiidgment-debtors. 

Ho doubt, by paying arrears of revenue, wliioli he was bound 
to do, the defendant would obtain a charge on the estate against 
all persons interested therein for the sum paid, and this- has been 
laid down by their Lordships of the Privy Council ia JShtgendev 
Chunder Ghosev, Sveemutty Kaminee Doi} see (1) j biit that case is also 
an anthority for the view I take in this case, that a charge of this 
nature cannot be enforced under a decree which is merely a per- 
sonal decree against the judgment-debtors, against whom it was 
passed by a Revenue Court not competent to do more than pass a 
personal decree. If the defendant wished to establish a charge 
against the property in the hands of the plaintiffs, he should have 
established the sanie by suit against them, in a Court of competent 
jurisdiction. 

The case referred to by the first Court has no- l>earing on the 
question before us. 

Second Appeal No.. 379- of 1882 decided by a Division Bench of 
this Court on the 9th March, 1883, was referred toby the pleader 
for the appellants, to support his contehtioB, and no doubt it does 
do so;, but for the reasons 1 have stated, I am unable to concur in 
the view of the law taken, in that case, 1 would dismiss the appeal 
with costs. 

Tyerell, J, — I concur; 


(1) n Hoo. I. A. ^5$, 
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Before Sir. Justice OUi field and Mr, Justice 7'^rrelL 
ANB.oxffKRS (Defendants) v . GANPAT (PLArNtTFF,)^ 

Hindu Law — Inheritance^Budras-^IlIegitmaCe son. 

Heldilmt m Ahir who was the offspring of an adulterous intercourse, was 
incapable ol; inheriting his father’s property, even as a Sndra. Vencaiachella 
t!IwAtg Parvaihammal (1), Parui Nayndu y. Bmigdfn Nagudu (2), XHrarawMihi 
tlddi/any. Singtiravelu (3), Rkhi y, Govikda (4), aiid IShtrayan Bharthi v. Laving 
Bfiart/J (5) referred to 


The facts of tliis case- are sufficientl}^ stated in the Judgment of 
tliG Oourt, 

Babu Baroda P'rasM Ghos^e, for tbe appellants. 

Munshi Ilannman Pratad and Muiislii Madhd. Prmad^ for th6 
^respondent. 

Oldfield and Tyrrell, Jj.— This appeal raises a question as 
to the rights of inheritance of illegitimate sons of ^udras^ the par- 
lies in this case being AhiTs, The plaintiff claims to succeed to 
a share of the property left by Shahzadeli^ on the ground that he 
is his son by a woman named Musanimat Salomi. It has been 
found as facts by both Courts that Salomi was the wife of Sbah^i^i- 
d'eh’s p^teriui iinclcj and on the death of her hnsbaiid she entered 
into a Aarao marriage with one Sukhain, and that the plaintiff waS 
the offspring of an adulterous intercourse between her and Shah- 
zadeh after heir marriage with Sukhaim Accepting these facts^ 
with the findings on which we cannot in second appeal interfere^ 
we are of opinion that the plaintiff has no right to inherit Shahza- 
deh’s**property. He is the offspring of adulterous and consequently 
illegai intorcours 0 j and incapable of iiilieriting even as a Sudra. . 

There are numerous decisions by the Courts to this effect — Ven^^' 
wtachlla Chdiff v, Parmthammal (l)/Farisi Nmjiidu v.‘ Bangaru 
Maiptdu{l)j Viraramuthi UdaganY. Singaravelu (S), Rahiy. Govin-- 
irfa (4) and J^arayan Bharthi v. Laving Bhartld (5). 


The appeal is decreed, and the decrees of the Courts below are 
sot aside, and the suit dismissed with all costs. 

Appeal allowed. 


^ Sccmul Appeal No. 1725 of 1885, from a decree of G. E. 0. Winiams, Esq., 
n(‘l>uty OonniniBHioncr of Jhaiisi, dftted the 7th October, 1885, coiiffi'miiig a 
doiiroc of Syed Mabdi Ali, Extra Assistant Commissioner of Man Rauipiir, nx'mm. 
Diatucl, dated the 28lh August, 1885. 

(1) 8 M>kI. H 0 Bep. 134. (3) X. L. B., 1 Mad. 306. 

(2) 4 Mad, II 0. Hep. 204, (4) I. L B., 1 Bom, <J?. 

(5) I. L. IL, 2 Bom. 140. 
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itjon Mr. Juniice StraigM, Offg. Chief Justice, and Mr. Justice f grrell. 
SITLA BAEHSH, minor by ma guardian PUNNO IvUAR, and 
another (Defendants) v . LALTA PKASAD (Plaintiff.) » 

Mortgage^ Mot'tgage by conditional sale — Foreclosure^ Suit for %)Osscssion df 
morigaged pro'periy-^ Regulation X VII of 1806, s. S— CondUions pr<uxd<'nt-^^ 
Remand for payment of vioodgage-monei/ — Proof of service oj notice Proof 
of notice hemg signed hj the Judge--- Proof of forwarding copy of application 
wiiii nMice^Act IV of 1882 ( Transfer of Property Act). 

The provisions as to tlie procedure to bo followed in taking foreclosure) pro- 
ceedings under Regulation XVII of 1806 are not merely directory, but strict satis- 
faction of tHe prescribed conditions therein laid down precedes the right of the' 
conditional vendee to claim the forfeiture of the conditional vondor^s right, and 
the various req,uirements of that section have to be strictly observed in order to 
entitle a mortgagee to come into Court, and, upon the basis of the obsorvanco of 
those requirements, to’] assert an absolute title to the property of the mortgagor. 
Norender Narain Singh v, Rwarka tall Muhdur (1) and Madho Per shad v. Gaja 
dhar (2) followed. 

In. a suit for possession of immoveable property by a cdncliticnal voiuled 
under a deed of conditional sale, alleged to have been foreclosed under Regula- 
tion XVII of 1806, it appeared that, except a recital in the application for fore- 
closure itself, there if&z nothing to show that any preliminary deniand w.i ^ evor 
made upon the mortgagors for payment of the mortgage-debt ; tliat there was no 
proof of the ‘‘notice” itself hayihg been serve! upon the mortgagors, 'ivhioh it Jay 
upon the plaintiff to establish ; that there was nothing to show tlovt the notieb 
whichwasissued was signed by the Judge to Whom the airpli cation w^as made ; and 
that it was not proved that a copy of the application was forwarded along witlr 
the notice to the mortgagors, or that its terms were over brought to their know- 
ledge. ♦ 


Neld, applying to thef Oase the prihdples stated above, that the profision^ 
©£ Regulation XVII of 1806 had not been satisfied, and that the plaintift had 
not fulfilled his obligation, namely, to prove affirmatively that those provisiona 
were strictly followed. 

Held also that to treat the suit as one instituted under the Transfer of 
Property Act, and to allow the plaintiff to obtain such relief as he would bo en- 
titled to by that Act, would be to oouriteuaUce an entire change in the nature and 
character of the suit as it was originally instituted, and that this was a course! 
not sanctioned by the la W, 


The plaintifF in this case claimed possession of an eight annas 
share of a village called Bharanli as the oonditional vendee under' 
a deed of conditional sale, dated the 13th December 1861, which 


Jrlf r®® Fariiua-diu Aluuiul," 

DUDoramate Judge of Cawnporo, dated the 16th January, 1886. ^ 

(p i. L E., S Calo. 397; L. R , 5 lud. Ap. IS. 

(2; 1. 1. li , 11 Calc. Ill ; L. JB., 11 Ind. Ap. ISO, 
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had been foreclosed under Regulation XVII of 1806. He stfited 
in his plaint as follows : — 

“ An application for foreclosure was presented on behalf of the plaintiff on the 
12th June, 1882, regarding an eight annas zamindari share of the said village, excop« 
ting the eight annas xamindari share dwued and possessed by himself, and after de- 
ducting Hs, ^/80 received on account of interest, that application \vas valued at lls. 
20,887-4-0. But the mortgago-iiioney, including principal aiid interest or any por- 
tion thereof, tvas not deposited on behalf of any defendant, in consecpienco of which 
the plaintiff, at the end of the usual year of grace, became absolute owner, entitled 
to the proprietary possession of the remaining eight annas zaniindari share, together 
with all the rights and interests appertaining thereto. The^plaintiff accpiired that on 
the 10th July, 1883, the date on which the year of grace expired ; but the defendants, 
who are in possession, have not delivered possession, but have refused to do so, and 
that is the date on which the cause of action accrued. 

The Court of first instauce (Subordinate Jud^e of Cawnpore) gave 
tlie plaintiff a decree for possession of the property. The defend-*^ 
auts Bitia Bakhshfa minor represented by his mother and guardian^) 
and Sonidha Kuar appealed to iho High Court, impugning tho 
decree ou grouuds which are stitod in the judgment of the Court. 

Mr. C. //. Pandit Sundar Lal^ Pandit Bishanihhar Math 
and Pandit Maioal Bihariy fOr the appelluuts. 

Mr. Ilahibulldh^ Ajudhia ^ath and ilunshi Mashi Prasad^ 

for tiie respondonti 

Straight, Offg. 0. J.— This ati is appeal from a decision of the 
Subordinate Judge of Cawnpore, passed upon the 15 th Januaryj 
1885. There were several defendants to the suit, but we are only 
concerned in tho appeal to this Court with one Sitla Bakhsh, a 
minor, who is represented by his mother^ Musaminat Panno Euavy 
as his guardian ad litem^ who is the sola appellant. The siiit was 
brought by the plaintiff-respondent, as the proprietor of eight annas 
in a certain propdrtyj to obtain possession of that property, on the 
basis of a document of the 13th December, 1864, which, the 
plaintiff contends, amounted to a conditional sale-deed, and certain 
foreclosure proceedings taken thereon. It isj in fact, upon the 
strength of a statutory title, which he says that he obtained by 
the operation of Regulation X7II of 1806, that he claims to be 
entitled to possession of the property to which ho lays claim. Now 
the relief which is asked in the plaint is that a decree for pro-^ 
priotary possession of eight annas z^amindari share out of tho entire 
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sixteen annas zamindari in maiiza .Bharatiliy pargana BiiulkiV 
talisil Kaliyaupur, in the Fateh pur district, Y^ith all the rights 
appertaining to the aforesaid zjamindari, may be passed in the 
plaintiff’s favour against all the defendants by actual dispossession 
of FahUvan Siiighj Sitla Bakhsh, Musammat Chhog:ir Knar, and 
Lala Har Prasad, defendants, and by extinction of the rights of 
the above-named defendants, by protecting the right of Shoo llant 
defendant, and declaring the want of title of Balmukand, pro formi 
defendant.” It is therefore quite clear front the niode in which 
this suit was presented in the Court below, that it was a suit based up- 
on the statutory title which the plaintiff* alleged he obtained under the 
Regulation I have already mentioned, and it was for the possession of 
tlieproperty uponthestrength of that statutory title. Hence it follows 
that unless it is clearly and satisfactorily established that the provi- 
sions of the 8th clause of Regulation XVII of 1806 were satisfied, 
the plaintiff cannot succeed in the present siiit. The case has takmi 
considerable time in argiintent, but has not been iiunecessarily pro- 
tracted, because the points that have been raised by the learned 
counsel for the appellant Were well worthy of attention. The first 
contention was, that the father df Sitla Bakhsh, the appellant, 
having purchased at an aitction-sale^held in execution of a dccrcd 
obtained upon a bond of 1859, which Was prior in date to tliO 
mortgage or conditional sale-deed upon Yvhich the plaintiff claims 
he therefore had a prior lien to the plaintiff, and was entitled to 
remain in possession of the property as being the owner of a 
prior charge. I have already indicated that in regard to that 
contention of the learned counsel for the appellant, it appears 
to me to turn upon a question of fact, namely, whether the 
purchase by the father of Sitla Bakhsh was made at a sale in 
execution of a decree passed upon an instrument which created 
a prior charge to that of the plaintiff. Now, as a matter of fact, 
it seems to me that the Subordinate Judge was right in the con- 
clusions at which he arrived, and has correctly held that, regard-* 
ing all the circumstances, the sale at which the appellant’s father 
purchased the share in this very village was a sale iii oxocm- 
tion of the simple money- decree, which, had been obtained by oiu^ 
Har Day al and some one else against Qulab Eai and Kishen 
Dayal, 1 therefore, as regards this contention, was against the 
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learned counsel for tlie appellant, and did not require to be ad- 
dressed on tills point by the learned Pandit who appears for the 
respondent The nest objection taken was that, upon a true con- 
struction of this deed of the IStli December, 1864, the instrument 
was not in the nature of a conditional sale, and that it was nothing 
more nor less than a simple mortgage, which, under certain cir- 
cumstances, could and would become a usafruetuary mortgage. 
Of course, if this construction is a well-founded one, it is obvious 
that this suit^ which is a suit for possession of the property under 
a title created by tbe foreclosure proceedings of 1882, cannot suc- 
ceed, and that we have no power to decree possession to the plaintiff 
as a usufructuary mortgagee. I think, however, it will be best 
for me, assuming for the purpose that the document constituted a 
conditional sale, to deal with the casein reference to the third 
contention of the appellant’s learned counsel, which is based upon 
the informality or rather invalidity of the foreclosure proceedings 
taken by the plaintiff. I adopt this course in order to avoid the possi- 
bility of conflict between two Division Benches of this Court as to 
the oonstr notion to bo placed upon the instrument of the 13th Dec- 
ember, 1864, for though I do nob wish to cotmnife myself defini- 
tively to the opinion, I confess I entertain grave doubts as to whe- 
ther it was correctly held on a former oceasion that that document 
did amount to a conditional sale. I will, however, not dispose 
of the case upon that ground, because even assuming it to be the in- 
strument contended for by the plaintiff, I think the suifc fails by rea- 
son of the conditions precedent of the Regulation XVII of 1806 not 
having been satisfied. It may be taken as undoubted law, which 
their liOrdships of the Privy Council have laid down in the most 
explicit terms in Norender Narain Singh v. Dwarka Lall Mundur 
(1) imd. Madho PersJiad v. Gojadhav (2), that the provisions as to 
the procedure to be followed in taking foreclosure proceedings 
under Regulation XVII of 1806 are not merely directory, but 
that strict satisfaction of the prescribed conditions therein laid down 
precedes the right of the conditional vendee to claim the forfeiture 
of the conditional vendor’s right ; and it is clear, not only by these 
decisions of their Lordships, but by a long course of decisions of tin's 
and other Courts in India, that the various requirements of that 

(1) I. L. IL, 3 Calc. 307 ; L. R , 5 Ind. Ap. IS. 

(2) I L, li., 11 Calc, in j L, K., 11 lad. Ap. lS(i. 


1SS0 


SiTf.A , 

Bakush 

Lalta 
Peas 4 IX 


392 


THJ3 INDrAiV LAW nKPOBTS. 


[VOL. Vllt 


ms 


SiTLA. 

Bakhsh 

V, 

Lalta. 

Pbasab, 


section have to be strictly observed in order to entitle a mortgagee 
to come into Court, and upon the basis of tbe observance of the 
requirements of that section to assert an absolute title to the pro- 
perty of the mortgagor. In this ease there is no ovidonoo that the 
requirements of tbe 8th clause of the Regulation have been com- 
plied with. First, there is nothing to show, except a recital in the 
application itself, that any demand ” was ever made upon tho 
mortgagors for payment of the mortgage-debt. As to tho noce.s- 
sity of this preliminary demand, there are rulings of this Court 
to be found in Behari Balv. Beni Bal (1) and Karan Sinifh v. 
Mohan Lai (2), and an nnreported ruling of tho fate Chief Justioe 
and Mr. Justice Duthoit in First Appeal No. 50 of 188‘i Ne.xt 
there is no proof of the “ notice” itself having been served upon 
the mortgagors, which it lay upon the plaintiff' to establish. Fur- 
ther, there is nothing to show that the notice which was issued 
was signed by the Judge to whom the application Was made. In- 
deed, it would seem not to have been, nor is it proved that a eopy 
of the application was forwarded along with the notice to the mort- 
^gors, or that its terms were ever brought to their knowledge. 
Without referring in detail or dealing at length with tho roa.sons 
given by (heir Lordships in tho two rulings of tho Lords of tho 
Privy Council to which I have referred, it seems to mo that, applv- 
,mg the principles of these rulings to the facts before us, wo liavo 
no alternative but to hold that the provisions of tho Regulation iiavo 
not been satisfied, and that the plaintiff has not fulfilled his oblirra- 
tion namely, to prove affirmatively that those provisions wL 
strictly followed. Those observations are sufficient for tho pnrpo.so 
of dealing witli this appeal. ^ * 

leaving ,be njalte, bowover, I „„sl refer l« lh„ „,g. 

hoiild treat this suit as one instituted under the Tr.ansfer of Pro- 
perty Act and that we should allow his client to obtain such r i f 
as he would be entitled to by that Aot. 

I cannot adopt this suggestion. To do so would bo to com, 

-.rib.Tb.M ■” pT'-! “ 
not think IS a course sanctioned by law. 
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The appeal must be, and is, decreed. 3^he plaintiff’s suit 
will stand dismissed with reference to the interests of Sitla Bakhsh 
and Miisammat Sonidha Kuar with costs in proportion in this 
Court and in the lower Court. 

Tybrell, J. — I entirely concur. 

Appeal allowed. 


Before Mr, Justice Oldfield and Mr, Justice Malmood. 

CHAMP AT (FLA.1N1IFP) u. SHIB \ and another (Defenoants),* 
Hi nd u La w — 5 Cridhaa — Succession, 


Upon the death of a childless Hindu widow who had been married in one of 
the four approved forms of marriage, one of the collateral relatives of her 
husband, stating that his minor son had been adopted by her, obtained possession f 
of certain property which had formed her and mutation of names was ^ 

effected in the miuor^s favour in the reveaue records. A suit was instituted 
against S ond his son by C, on the allegation that* he and who were col- 
lateral relatives of the widow^s husband, were entitled, under the Hindu Law, to 
succeed in moieties to the properties left by her as her stridha7i, and c-kuming 
recovery of possession of half her property. In defence, the adoption was 
pleaded, and another plea was that the widow had left a brother, who in the 
absence of the adoption, would succeed to the property to the exclusion of the 
plaintdff. The Court of first ins i an co held that the alleged adoption had not 
bean proved. In the lower appellate Court the plea as to adoption was given up, 
HeM that, upon the facts found, the plaintiff was the heir of the deceased 
widow, and as such entitled to succeed to her stridhan under the Hindu Law. 
Thukuor DeyJm v. BaUh i?aw (1) followed. Mawta v. Pamn (2) distinguished, 
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Second Appeal iS(o.J442 of 1885, from a decree of 0. VV. F. Watts, Esq,, 
District Judge of Saharairpur, dated the l6t.li July, 1885. rever.sing a decree of 
ilaulvi Syed Tajjunmul Husain, Munsif of Shamli, dated the 8th December, 

(l) lllloo.l. A.:35. (2) I. L. E., 6 All. 310. 
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Under a deed of gift dated tlie 27th April, 1875, Sitrja, who 
owned the zamiudari property in suit, conveyed it to his son'ai 
widow Eiipo, who died on tlie 1st February, 1884. Thereupon 
Shiba, defendant No. 1, stating that his minor son Kewal, delbn- 
dant No. 2, had been adopted by the deceased widow, obtained 
possession of the property and mutation of names in his favour in 
the revenue records on the 3rd April, 18^L The present suit was 
instituted by Ohampat on the allegation that he and Jitan, defen- 
dant No. 3, were entitled, under the Hindu Law, to succeed in 
moieties to the properties left by Musainmat Ffnpo as her stridhan^. 
she having died without issue. The object of the suit was recovery 
of possession of half of the property left by the widow. 

The suit was resisted by Shiba, defendant No. 1, on behalf of 
himself and his minor son Kewal, defendant No. 2, on the ground 
that tlie latter had been adopted by the widow and was therefore 
entitled to succeed to the whole of her property. Another pica 
in defence was, that the widow had left a brother of the naine of 
Kurali, who, in the absence of the adopiion, would succeed to tlio 
property to the exclusion of the plaintiff. 

Jitan, defendant No. B, did not appear to defend the suit. 

The Court of first instance (Munsifof Sluunli) Iield ilmt the 
alleged adoption of Kewal by the widow was not proved ; that 
she having been lawfully married to Pat Ham, the plnintilf was a 
sapinda and near relative of her husband, and could iherefor© 
maintain the suit, notwithstanding the e:^iatence of Kurali, the 
brother of the deceased widow. Upon these grounds the Munsif 
decreed the claim. 

Upon appeal the District Judge of Saharanpur reversed this 
decree. The question of adoption was not insisted upon before 
him; hut he held that the property, being sUidhem of the widow, 
would devolve upon her death on her brother Kurali to the 
exclusion of the plaintiff. 

From this (iocree the plaintiff appealed to the ILrIi Court. 

It was conteiKlod on his behalf that upon tho faots found by the 

lower Courts, he was the heir of the deceased widow, and as such 
entitled to succeed to her stridhan under the Hindu law. 
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Mi\ Hahibullahj Pandit Ajudhia Nath^ and Pandit Sundar Lalf 
for the appellant, 

Lala / itala Prasad and Pandit Nand Laly for the respondents. 

Mahmoob, J. (After stating the facts as stated above, con- 
tinned) : — I have no doubt that this contention is perfectly sound 
and must prevail. It has been found by the Munsif that Mu- 
sammat Kupo was married to Pat Ram in one of the four appro- 
ved forms of marriage, and this finding was not, disturbed in the 
lower appellate Court. Indeed, in the Court of first instance, no 
^--allegation was made on behalf of the defence to the effect that the 
./marriage of Rupo was in an unapproved form ; and this being so, 
the observations of the Lords of the Privy Council in Thakoor 
Leyliee v. Baluk Ram (1) seem to me to dispose of the point raised 
in this appeal. Their Lordships observed The devolution 
of stridliQ7i from a childless widow is regulated by the nature 
of the marriage. There is nothing here to show that Choteh 
Behee was not married according to one of the four approved forms. 
In that case her stridlmn would, according to the Mitakshai'a , 
(chap, ii, s. xi, art. 11), go to the respondents as the collateral heirs 
of her husband. This view of the law is confirmed by two cases in 
2 Stmnge'a^^ Hindu Law,” pp. 411 aud^4l2, and the comments of 
Mr. and others thereon (2).” 

This passage leaves no doubt upon tbe question now before u®? 
and indeed the learned pleaders for the respondents have not con- 
tested it, nor have they contended that the marriage of Musammat 
Bupo was in one of the inferior forms which would reader her stri- 
dhan heritable by her parental family. All that the learned pleaders 
have asked us on behalf of the respondents is, that we should 
remand the* case to the lower appellate Court for a finding as to 
the adoption of Kewal by Musammat Rupo. But tbe plea was 
distinctly given up in tbe lower appellate Court, and, under tbe cir- 
cumstances, I do not tbink we should make a remand for a finding 
iipoji the issue, the Munsif, after a careful consideration of the 
evidence, having recorded a distinct finding against the alleged 
adoption. 

(1) n Moo/I. A. 135. (2) At p. 175. 
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I would decree this appeal with costs, and, reversing the decree 
of the low'er appellate Court, restore that of the Court of first iu- 

stance. 

But I wish to add that the Full Bench ruling of this Coart in 
Munm V. Puran (1) which was referred to at the hearing, is 
clearly distinguishable from this case, because all that was rulcjd 
there was that a woman’s atridhan, being property over which sho 
had absolute control, her husband’s relations have no revorsioimry 
interest in such property so as to be entitled to set aside any acts 
of transfer made by her during her lifetime. There is nothing in 
that case to warrant the conclusion that upon the death of a widow, 
when the question of devolution arises, bar husband’s relations 
would nofc be her heirs* 

Oldfield, J.— I concur. 

' ' • Appeal allmmd* 

Sefm^e Mr^ Justice Oldfield and Mr» Justice BrodhursL 

"" AMIR ZAMA (Plaintot) v. NATHU MAL (Defisnpant) • 

Set-off-Majudicata^CivU Proaedun Code, 13,m~CourHee on set-off. 

la a suit to recover a sum of money d.m as wages, tho plaintin- allogt.ig that the 
defendant Imae.gagecUnm.to sell cloth on his account at a monlhly “ 

defendant claimed a set-off as the pneo of cloth which ho alleged the plain f I ni 
sold m.h,s account on commission. It appeared that tho defendant had p L l 

sued tho plamtiff to recover the same amount as was now olaim^^^ hy way h « 

as being due for the price of oloth sold and delivered by the dofcndlf t , • ' 

.1. r; 

cloth had been delivered to him on eommission-sale. The suit was .lismhsHed „n f I , 
ground that there was no proof of a sale of oloth, and the question wh „t , 
was due for cloth sold on commission-sale was not gone into^ ' The clotl n 
to have been delivered on commission-sale was tbe na + ti 

Held that the defendant was entitled, under s i n n* n ^ 

to set-off the amount claimed as due for goods sold L Code, 

plaintiffs demand ; and that the claim for such setoff against tho 

provisions of s, 13. “ tho 

-mo as for 


by W. U. Barry, E^V/ud^e I® Vcott^of AllaSld!”''’^'"''*’' 

B., 5a11. 810. 
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•This was a reference by Mr. W. E. Barrjr, Judge of tlie 
Allahabad Small Cause Court, The facts of the case and the 
points of law referred were stated by him as follows : — 

^^The defendant Nathu Mai, on the 13th November, 1885, 
brought a suit against the plaintiff Amir Zama, to recover a sum of 
Hs. 91-9-9, on the following allegation, namely, that from the 
30th November, 1884, to the 16th May, 1385, the plaiiitifF (pre- 
sent defendant) sold to the defendant (present plaintiff; goods of 
the value of Rs. 441-7-3 ; that part of the said value was paid by 
the defendant and part nf the said goods were returned, and that 
there remained a balance of Es. 91-9-9 due from the defendant to 
plaintiff. At the hearing the defendant pleaded that he did not 
purchase the goods, but had received them to sell on behalf of the 
plaintiff on commission, and an issue was joined whether the goods 
were sold and delivered by plaintiff to defendant. The Court 
found on the facts that the goods were never sold to defendant as 
alleged by plaintiff, and the plaintiff’s suit was dismissed. 

the 3rd February, 1886, the defendant in the former 
suit brought a suit against the plaintiff in the former suit for 
wages, alleging that the defendant had engaged him to sell cloth 
on his behalf at a remuneration of Rs. 8 per mensem 5 that the 
plaintiff had served the defendant accordingly, but the remunera- 
tion had not been paid. At the hearing the defendant, among 
other matters, pleaded a set-off of Rs. 91-9-9 on the averment that 
he had intrusted certain goods to the plaintiff to be sold by him 
on behalf of the defendanfc on commission-sale ; that the plaintiff 
had sold part of the goods and returned others ; and that goods 
of the value of Rs. 91-9'9 had not been accounted for by the 
plaintiff. The defendant therefore claimed this sum as a set-off. 
It is admitted by the defendant that the goods which he now avers 
to have^^been made over to the plaintiff on commission-sale, are 
the same that he alleged to have been sold to plaintiff in the former 
suit. The claim in the former suit for the. price of goods sold and 
delivered and that now made in the set-off, arise out of exactly 
the same group of foots; the only differeooe between the two 
claims is, that in the former the defendant (then plaintiff) alleged 
an out-and-out sale to the plaintiff' (then defendant), while in the 
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latter the defendant alleges that the goods were made over to the 
plaintiff on commission-sale. The set-off appears to satisfy the 
requirements of s. Ill, Civil Procedure Code, in every respect 
except one, namely, that the money now claimed is legally recover- 
able by the defendant from the plaintiff, and on this point I enter- 
tain a reasonable doubt. 

“The statement in the plaint of the I3th November, 1885, that 
the goods were sold and delivered to the defendant in that suit, is 
doubtless an admission which is relevant against the present de- 
fendant; but this admission is not conclusive proof of the matter 
admitted unless it operates as an estoppel [Evidence Act, s. 31 ). 
Now this admission does not amount to an estoppel under Chap- 
ter Vllt of the Evidence Act, for the other party has not in any 
way acted on the admission, nor changed his position in conse- 
quence thereof. But the decree in the former suit may operate as 
ree judioata, so as to make the claim now advanced inadmissible ; 
or, in the language of the Bpglish text-books, the decree may 
operate as an estoppel by record. The arguments in favour of 
admitting the set-off appear to be briefly as follows : — 

“In the former suit the question that was put in issue and 
determined was- Were the goods sold and delivered by plaintiff 
to-defondant? There was no finding on the issue— Were the 
goods intrusted to the defendant to be sold on behalf of the plain- 
tiff on commission-sale ? This is the point that is in issue in the 
present suit, and there was no finding on this point in tbo former 
suit. The current of English decisions soem to favour tho admis- 
sibility of the set-off, and the judgment of Lord Westburyin flun- 
ter V. Stewart (1) is a strong authority on this side. The allega- 
tions and equity of the suit are different from the allegations ami 
equity of the set-off : compare Broom’s Legal Maxims, 2d ed., pa<ra 
250:-‘If, however, it be doubtful whether the second actionls 
brought pro eddem causd, it is a proper test to consider whether the 
same evidence would sustain both actions, and what was the parti- 
cular point or matter determined in the former action.” Ifc scorns 
, clear that the evidence given in the suit, which was directed to prove. 
,, sale and deUvery of the goods, would not sustain the claim made 

Cl)8IL.J.,Ch.546. 
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in the set-off^ viz.y that the goods were intrusted to the plaintiff for 
sale by him as a commission agent. And numerous other autho- 
rities might be adduced in support of this view. 

On the other side— against the admissibility of the set- 
offj there are the terms of s. ISj Ejoplanation II of the Code of 
Civil Frocednre : — ^Any matter which might or ought to have 
been made the ground of defence or attack in such former suit^ 
shall be deemed to have been a matter directly and substantially 
in issue in such suit,’ It may be urged that in the former suit the 
plaintiff should have brought forward his whole title and asserted 
the two claims in the alternative. A strong authority in support 
of this view is Woomatara Dehia v. D anopoorna Dassee (1) and 
JJenobundhoo Choiodhry v. Kristomonee Dosste \i). In the latter 
of these cases the judgment of Phear, J., seems to show clearly 
that their Lordships of the Privy Council have deliberately adopt- 
ed a stricter view than that held by the Courts in England. This 
view is confirmed by a comparison of the terms of s. 2, Act VIlI 
of 1859 with those of s. 13, Act XIV of 1882. The former sec- 
tion forbids a Civil Court from taking cognizance of any suit 
brought on a cause of action which shall have been heard and de- 
termined by a Court of competent jurisdiction in a former suit 
between the same parties, and this section was in force when the 
judgments quoted above were passed by the Judicial Committee 
and the Calcutta High Court. The present section would seem to 
go further than the old section, and to enact as law the proposition 
affirmed by the Privy Council. 

It may be argued that these rulings were given in cases in 
which a plaintiff sought to establish a double title to the same pro- 
perty, and do not apply to a case like the present, where no tide 
is in issue, and the claim is for money and not for possession of 
immoveable property ; also that the frame of the first suit may be 
due to mistake or negligence on the part of the plaintiff’s pleader, 
and that the plaintiff should not suffer ffor the pleader’s mistake ; 
and it may be replied that the principle affirmed in Woomatara 
Dehia Uanopoorna Dassee (1) is general in its termsfand may 
well beheld to govern cases where the claim is simply for money, 
and not to establish a title to property; and that if a plaintiff* alle- 
(1) U B. L. E, 158. (2) L L, li,, 2 Calc. 152. 
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ges that he sold goods to a dofeudant when, in point of fact, ho 
did not sell them, bat merely intrusted the goods to him for salo 
on commission, the allegation is one altogether within the perso- 
nal knowledge of the plaintiff, and it is not unroasonablo that ho 
should be precluded from suing on another and altogether ditlhront 
title for the same relief. My own opinion is that, according to 
the law in force in British India, the set-off of tho defendant is 
inadmissible, because the sum of money claimed tboroin is not 
legally recoverable owing to the fact that the claim is res judicata. 
And I would respectfully ask for a decision as to whether, under 
the circumstances stated above, the suit bars the set-off. 

“ I would further ask for a decision on the following point : — 
What court-fee, if any, is payable on this set-off ? I am of opinion 
that the set-off is chargeable with the same court-fee duty as if the 
claim made in the set-off had been made in a separate suit. S. 11 1, 
Civil Procedure Code, says:— ‘Such set-off shall have the same 
effect as a plaint in a cross-suit;’ and if the set-off is to have the 
effect of a plaint, it seems reasonable that it should bo stamped as 
a plaint under the provisions of s. 6, Act VII of 1870. On tho 
other hand, the Court-Foes Act does not anywhere lay down that 
a set-off shall be chargeable with stamp duty. A sot-off is treated 
in Chapter VIII of the Civil Procedure Code as of tho same naturo 
as a written statement, or even as part of a written statomont : 
and it has been ruled \_Cherag Ali v, Kadir Mahomed (1)] that no 
court-fee is payable on a written statement filed by a defendant at 
the first hearing. It has also been suggested at the Bar that the 
court-fee duty on the set-off cannot exceed the duty payable on tho 
sum by which the set-off exceeds the claim. I am aware of no 
authority in support of this position, and, on the grounds of gene- 
ral principle, consider that since the set-off has tho same effect us 
a plaint in a cross-suit, the set-off should pay tho same court-fee 
duty as if it were a plaint. But as the Court- Fees Act prescribes 
no fee as payable on a set-off, I have reasonable doubts on tho 
question, and respectfully ask for a decision thereon.” 

The parties did not appear. 

Oldfield and Bkodhokst, JJ — The facts are these. Tho 
plaintiff Amir Zama has instituted this suit against the defendant 
(Ij 12 Calc, L, R, 367. 
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Nafclm Mai to recover money due as wages, alleging that the de- 
fendant engaged him to sell cloth on his accotmt at a fis,ed monthly 
salary.' 

It appears that the defendant has previously sued the plaintifF 
to recover Rs. 919-9 as due to him for the price of cloth sold and 
delivered by the defendant to the plaintiff. In that suit the plain- 
tiff (then defendant 5 pleaded that there was no sale to him of any 
cloth, but the cloth had been delivered to him ‘on commission-sale. 
The suit was dismissed on the ground that there was no proof of a 
sale of cloth, and the question whether any sum was due for cloth 
sold on commission-sale was not gone into. Now the defendant 
claims a set-off of Bs. 91-9-9 agiinst the plaintiff’s claim, on the 
ground that out of it Bs. 87-5-0 are due to him as the price of 
cloth which the plaintiff had sold on his aeount* on commission, 
^the rest due for cloth which the plaintiff purchased. In our 
opinion, under the circumstances stated, the answers to the refer- 
ence should be (i) that the defendant is entitled, under s. Ill, 
Civil Procedure Code, to set-off this sum of Rs. 87-5-0 claimed as 
due for cloth sold on commission against the plaintiff’s demand, as it 
is an ascertained sum claimed to bo due-with reference to the same 
contract under which the plaintiff's demand arises 5 (ii) that the 
claim for the set-off of Rs. 87-5-0 is not barred under the provisions 
of s. 13, Civil Procedure Code. The former suit was brought fay 
the defendant for the price of goods sold and delivered by the 
defendant to the plaintiff, whereas the defendant’s present claim is 
for money .payable by the plaintiff to him for money received by 
the plaintiff for his (defendant’s) use, and as the price of cloth 
belonging to defendant and sold on his account by plaintiff. 

The two clai' are founded on diffei'ent titles, and the issue 
raised by the la^ r was not in issue in the former suit, and was 
not heard and decided. The set-off as to Rs. 4-4-0, price of cloth 
alleged to have been sold to plaintiff, is not entertainafale. Our 
reply to the remaining question is, that the court-fee payable on 
tho claim for set-off should be the same as for a plaint in a suit. 
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mortgage-money i p » ^ nnvino* the GovertimeBt revenue 

the original mortgagors sued miirtgagc had 

the allegation that the hf was entitled to a balanco o£ Us. 16. 

irwart^nd that fron!!'the profits, alter deducting Government revenue, the 
crincinal money with interest at the rate of 12 per cent, per annum had been 
Llized, and that the surplus claimed by the plaintiif was due to 
appellate Court dismissed the suit, on the ground that under s. (.2 (-0 of ho 
Transfer of Property Act (IV of 1882), and with retereucc to the tmns oft 
deed of mortgage, the plaintiff was not entitled to recover the property unli ho 
paid the mortgage-money. 

HM that, althongh the word “ interest” was not speoifloally used, the natural 
andreasouable construction of the deed was that it was arranged that thc morlwftgee 
should have possession of the property and enjoy the profits thoicol, until tho 

- principal sum was paid, in lieu of interest. 

Seld that the provisions of ss. 9 and 10 of Regulation XXXIV of 1803, wliiclt 
was in force when the deed of mortgage was eveouted, were not aflectod or ahro. 
gated by Act XXVIII of 1855 or Act XIV of 1870 or Act IV of 1882 ; that those 
provisions were incidents attached to the mortgagor’s rights of which ho was 
entitled to have the benefit ; and that the contract of mortgage being snbjoot to 
these provisions, the charge would have been redeemed as soon as tlio principal 
mortgage-money with twelve per cent, interest had been realized by the mortgagee 

from the profits of the property. 

The plaintiff in this suit claimed to recover possession of onc- 
sixth of certain mortgaged land. The mortgage was for Es. 100, 
with possession, and the deed, which was dated the 20th September, 

1846 , contained the following conditions : — 

“The conditions are these:— Until the mortgage -money is 
paid, the mortgagee shall remain in possession of tho mortgaged 
. Second Appeal No. 1254 of 1885. from a decree of It. (1. I’oawo, Usq , 

' Additional Judge of Moradabad, dated the 1st May, 1885, rcverKing a (lenw of 

Maulvl Muhammad Mazhar Husain, Munsif of Magma, dated tho 2lth December, 
1881. 
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Jand, and wliat profits may remain after paying the Government 
revenue are allowed to the mortgagee, and shall not be deducted 
at the time of redemption. At the end of any year the mortgagors 
may pay the mortgage-money and redeem the property. Until 
they pay the mortgage-money neither they nor Iheir heirs shall 
have any right in tfie property.’^ 

The plaintiff represented in title one of the original mortgagors, 
who owned one-sixth of the land. The equity of redemption of the 
remaining five-sixths had been purchased by the defendant the mort- 
gagee. The plaintiff alleged that the mortgage-money in respect 
of one-sixth of the property was Rs. 16-10-8, that is, one-sixth of 
Rs. 100, and that the defendant had received more than this sum 
together with interest at the rate of 12 per cent, per annum from 
the property, but notwithstanding this he would not restore the 
land. The defendant set up as a defence, inter alia^ that with re- 
ference to s. 62 (6) of the Transfer of Property Act and the terms of 
the mortgage-deed, the moi’tgagor had not a right to recover the 
property until he paid the mortgage- money. 

The Court of first instance held that the mortgage in question 
was not governed by the provisions of s. 62 of the Transfer of Pro- 
perty Act, and that, having regard to the provisions of Regulation 
XXXIV of 1803, if an account showed that the principal money, 
together Avith interest at 12 per cent, per annum, had been paid from 
the profits, the plaintiff had a right to recover the property. The 
Court having taken an account, found that from the profits of the pro- 
perty, after deducting Government revenue, the principal money to- 
gether with interest at the rate mentioned above had not only been 
realized, but a surplus of Rs. 45 was due to the plaintiff ; and it gave 
the plaintiff a decree for joint possession of the property and for 
Rs. 45. 

On appeal by the defendant the lower appellate Court held that 
the Regulation relied on by the first Court was not applicable, and 
tbe plaintiff was not entitled to recover the property until he paid 
the mortgage-money as provided by the deed of mortgage, and dis- 
missed the suit. 

The plaintiff appealed to the High Court, contending that the 
decision of the first Court was correct, and the lower appellate Court 
had improperly dismissed the suit. 
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Mr. G, E- A, Ross, for the appellant* 

Mr. <7. Billon, MunsM Hanuman Prasad, and Munshi Madh 
Prasad, for the respondent. 

Steaight, Offg. 0. d.— This is a suit for the redemption of a 
mortgage dated the 20th September, 1846* The mortgage was 
of a naufrnctuary character, and admittedly under it the mortgagee 
obtained possession of the property. The plaintiff, who is the 
representative of the interest of the mortgagor to the extent of a 
sixth, comes into Court and seeks to redeem his share, upon the 
allegation that the principal amount and interest due upon the 
mortgage have been satisfied by enjoyment of profits, and he is 
entitled to a balance of Es. 45 over and above what was sufficient 
to discharge the mortgage. The plaintiff’s case is, that both upon 
the construction of the document and by the law which regulates 
and affects the operation of that instrument, the amount of money 
which the defendant derived by way of profits from the property 
was sufficient to pay off the mortgage-money and its interest at 
twelve per cent, per annum. 

Now the terms of that dooumout have been read to me by 
Mr, .Ross, and the learned counsel for the respondent has conceded 
that they have been accurately rendered. It seems to me that the 
arrangement between the parties was, that the mortgagee should 
have possession of the property, and that he should enjoy the profits 
thereof, so long and until the principal sum was paid, in lieu of 
interest. It is true that the word ‘‘ interest^^ was not specifically 
used ; but it appears to me that this is the natural and reasonable 
construction of the deed ; and such being the nature of the instru- 
ment, its effect was to place the mortgagee in possession of the 
profits of this property, which would enable him to realize annually 
a larger amount of interest than twelve per cent, per annum. By 
the Regulation issued by the Grovernor-Geueral in Council, No. 34 
of 1803, it was provided in ss, 9 and 10 that the rate of interest 
to be allowed to the mortgagee was not to exceed twelve per cent* 
per annum ; and that no matter whether the parties made a contract 
for the payment of a larger amount of interest, the law would not 
recognize an}'* contract for payment of a larger amount than twelve 
percent. Now this Regulation is applieahle to this mortgage 
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contract; of 1846, which is before us, if its provisions have not been 
disturbed by the operation of any subsequent legislation. If they 
have not, the matter stands now as it did in 1846, and we are 
bound by the rules mentioned in that Regulation. The question 
then to be considered is, whether by Act XXVIII of 1855, or by 
Act IV of 1882, the provisions of ss. 9 and 10 of Regulation 
XXXIV of 18<^3 have been affected or abrogated. Now I do 
not think that it can be seriously denied that one of the rights 
affecting the contract of mortgage is the right of the mortgagor 
to redeem the property mortgaged. Now, as I have said, tho 
contract of mortgage in the present case being subject to the pro- 
visions of the Regulation, the charge would have been redeemed as 
soon as the principal mortgage-money with twelve per cent, in- 
terest had been realized by the mortgagee from the profits of the 
property. I think that those provisions of the Regulation of 
1803 were incidents attached to the mortgagor’s right, of which 
he was, and is, entitled to have the benefit. By Act XXVIII of 
1855 all the rights conferred by this Regnlation were specifically 
saved, and the same may be said of Act XIV of 1870. 

Then with regard to Act IV of 1882, s. 2 of that Act specifically 
provides that ‘^rights and liabilities arising out of a legal relation 
constituted before this Act comes into force ” shall be saved. 
This being the view I take of the matter, the appeal must be 
allowed, and the decree of the Judge being reversed, the case is- 
remanded under s. 562 to the Oourt below fot disposal on the^ 
merits. 

The costs hitherto incurred in the litigation are to be costa in. 
the cause. 

Brodhuest, J.— I am of the same opinion.. 

Appeal allowed. 

Before Mt. Justice Tyrrell and Mr, Justice Mahmood. 

EHUDA BAKHSU (Plaiktiff) v SHEO DIN and another (Dependants)* 
Lease ^ Lease from year to year ^ Act V til of 1^71 (Megistration Act), s, 17 (4) 
w^Act l/l of 1877 (Registration AciX s, 49. 

In a suit for possession of a piece of land, and for rent of the same, the plain- 
tiff produced in support of his claim two aarMa<s or habuliyaU purporting to be 

* Second Appeal No. 1154 of 1886, from a decree of F, E. Elliott, Eacj., Dis- 
trict Judge of Allahabad, dated the 13th June, 1885, confirming a decree of Ban?- 
djt Xndar NaraiUi Munsif of Alkhabad, dated the 5th November, 188&. 
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executed iii Eia favour by tbe defendauts, and dated respectively lU January, 18/5, 
and June, 1876. These documents were not registered. The first after reciting 
that the executant had taken the land from the plaintiflP, on a apocified yearly 
rent, and promised to yearly, proceeded aa follows If the 

owner of the land wishes to have it vacated, he shall give me fifteen day 
notice, and I will vacate without making objection : iff delay in Tacating the 
land, the owner can realize, by recourse to law, rent from me at the rate of Rs. 8 
per annum.'’ The second sarHai, after reciting that the executants had token 
the land from the plaintiff on a yearly rent specified, for six years, and promised 
to pay the same year hy year, proceeded thus : — And if the said Shaikh wishes 
to have the land vacated within the said term, he shall first give us fifteen days’ 
notice, and we will vacate it without objection.” The lo^yer Courts held that 
the sarBais were not admissible in evidence, as they required registration 
Tinder s. 17 (41 of tbe Eegistralion Act YIII of 1871, being leases of immoveable 
property from year to year or reserving a yearly rent. 

Beld that the two sarkkats created no rights except those of tenants-at-will, 
inasmuch as the clause common to both, to the effect that at any time, at the 
will of the lessor, the lessees were to give up the land at fifteen days’ notice, gov- 
erned all the previous clauses, and the defendants could be asked to quit at any 
time before the lapse of the term at fifteen days’ notice. 

Beld therefore that the leases djd nob fall under s. 17(4) of Act VIII of 1871 j 
that their registration was not compulsory ; and that they could not be excluded 
from evidence under s 49 of Act III of 1877, which governed the question of ad- 
missibility, while Act VIII of 1871 governed the question whether registration 
was or was not compulsory. 

The plaintiff in this case, Khuda Bakhsh, sued three persons — • 
Sheo Din, Thakur Dayal, and Situl, Ahirs by caste-— for possession 
of certain land, and for rent of the same, from the 26th JimO;, 1880| 
to the 22nd May, 1884, andfor the removal of a c/zara/n*,’^ a place 
for feeding cattle. The defendants set np as a defence to the suit, 
among other things^ that the land did not belong to the plaintiff! 

The plaintiff produced, in support of his title to the land and 
his claim for rent, two “ sarkhats” or “ kabuliyats,” one purport- 
ing to be executed in his favour by Sital, son of Sheo Din, and 
the other by Sheo Din and Thakur Dayal, the former bearing date 
the 18th January, 1875, and the latter the 2fith June,°1876 
These documents were not registered, "* 

The first document, after reciting that Sital had taken the land 
on a yearly rent of Ks. 4 and 4 sers of milk, for a place to live on, 
and for tethering cattle, from Khuda Bakhsh, set forth the follow- 
ing conditions : “I promise and agree to pay the Rs. 4 and the 
4 sers of milk yearly to ihe owner of the land without objection, 
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and will cause the receipt thereof to be indorsed on the ^arMcl: 
any objection as to payment which is not so indorsed shall be un- kbtjda 
lawful * * * * m Bakhsh 

If the owner of the land wishes to have it vacated, he shall give 

me fifteen days’ notice, and I will vacate without making objec- 
tion: if 1 delay in vacating the land, the owner can realize, hy 
recourse to law, rent from me at the rate of Bs. 8 per annum, and 
I will pay rent at the rate of Rs. 8 per annum without objection.” 

The second document, after reciting that Sheo Din and Thakur 
Dayal were in need of land for tethering cattle, and that they had 
taken the land ill front of the door of Khuda Bakhsh, owned and 
possessed by him, on a yearly rent of eight annas, for six 
years, set forth the following conditions: — We promise and 
agree to pay the rent year by year, without objection, to the said 
Shaikh Khuda Bakhsh, and will cause the receipt thereof to be 
indorsed on the sarkhat. Except payments indorsed on the s irhhaty 
we will claim no other payments, and if we do, it will be invalid 
'and unlawful ^ ^ ^ and if the said Shaikh wishes to have 

the land vacated within the said term, he shall first give us fifteen 
days’ notice, and we will vacate it without objection.” 

The Court of first instance gave the plaintiff a decree for 
possession of the land, but dismissed the claim for rent and the 
removal of the “ charahi,'^ holding that the defendants had acquired 
by prescription a right to maintain the charahi'*^ on the land. 

It refused to take the ^^sarkhats” in evidence, holding that under 
s. 17 (4) of the Registration Act VIII of 1871, they were leases 
from year to year and thex’efore required to be registered, and not 
being registered, were not admissible in evidence. On appeal by 
the plaintiff, the lower appellate Court affirmed the decree of the 
first Court, concurring with it in its view in respect to the sar- 
khats.” 

The plaintiff appealed to the High Court. 

Fandit Sanda?* Lai, for the appellant. 

Mr. /. Simeon and Mir Zahur Husain^ for the respondents. 

Mahmood, J. — I am of opinion that this appeal must prevail, 
and the decree of the lower appellate Court be set aside, and the 
case be remanded for disposal on the merits. My reasons for this 
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view B.r 0 j tbs^t th6 suit was one for possoBsiou of s* piooo of luud 
aud for demoHtion of a ^^charahi^^ situate tboroou. Both tlia 
lowor Courts havo found that th© la.nd bolougs to tho plaintiflj 
but that the defendants have acquired a right of easement to keep 
their c/iura/ii ” thereon. The learned District Judge ha® ex* 
pressly stated that the two kabuliyats, dated the 18th January, 
1875, and 26th June, 1876, were not admissible in evidence, as 
they needed registration under s. 17 (4) of Act VIll of 1871, 
being leases of immoveable property from year to year or reserv- 
ing a yearly rent. Both these documents are in the Hindustani 
language, and I have read them to my brotheni Tyrrell, and we 
both look upon these leases as creating no rights except those of 
tenants-at-will. 1 speak of them as “ leases,” because of the 
definition of that word in s. 3 of the Act of 1871. There is, 
indeed, a statement in the early part of these leases, that the land 
was given for more than a year ; but the most important clause 
in them is one common to both of them, namely that at any time, at 
the will and mere wish of the lessor, the lessees were to give up the 
land only at fifteen days’ notice. According to the well-under- 
stood rules of construction, this latter clause governs all the pre- 
vious clauses. This being so, the defendants could be asked to 
Quit at any time before the lapse of the term. It did not create 
even the usual lease from month to month, but the lessees could 
be ejected at fifteen days’ notice, which is the ordinary term of 
notice pr bably required by the law, even previous to the passing 
of the Transfer of Property Act, and the principle of which has 
been incorporated in ss. 106 and 111 of that Act. The leases 
therefore do not fall under s. 17 (4) of the Registration Act VIH 
of 1871, which was in force when the leases were executed. 
The clause (which corresponds to s. 17 (cf) of the present Re- 
gistration Act III of 1877) is thus worded : Leases of 
immoveable property from year to year or reserving a yearly 
rent.” The leases before us do not answer this description, and 
no other clause of the section is pointed out under which they 
would fall Their registration was therefor© not compulsory, and 
they could not be excluded from evidence under s, 49 of Act III 
of 1877. The question whether registration was compulsory is gov- 
erned by the registration law in force at tho time that the deeds 
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were executed ; but the question of admissibility being a matter 
of i)rocedurej would be governed by the present law. The Judge 
has altogether excluded from his consideration the two leases, 
which are the most important evidence in the case, and without 
which the merits of the case cannot be considered. We ask him 
to admit these leases, and re-consider the whole case upon the 
evidence, and to record a fresh judgment under s. 574, Oivil Pro- 
cedure Code. I would decree this appeal, and setting aside the 
decree of the lower appellate Court, remand the case to that Court, 
leaving costs to abide the result. 

1 may add that in support of the view taken by me of the 
leases in this case, onr attention has been called by the learned 
pleader for the appellant to an nnreported judgment of the Full 
Bench of this Court (1), which supports the view taken by me, 
though the interpretation of the law in that case related to the old 
Registration Act of 1864, 

Tyerbll, J, — I am of the same opinion. 

Case remanded. 


Before Mr. Justice Tyrrell and Mr. Justice Mahmood. 

K ARAM AT KHAN (PiiAINTIff) v. SAMI-XJDDIN and oThxrs (Dei’dndakts).'^ 

Act IV of lSS2 iTran3fer of Prop eriy Act) ^ $s. 41, iS, ^Transfer by ostensible owner-^ 
Sir-land — Act X.Tl o/’1881 P. Pent Aci), s. I-^Meaning of held^*’-— 

Statute^ construction of— -Retrospective effect — Mortgage of sir-land beforepassing 
of Act XyilJ of 1873 i^N.-W.P. Rent Act) — Sale of mortgagor's proprietary 
rights while that Act was in force — Bight of mortgagee. 

In 1869, A and JT, two co-sharers of a moiety of a ten biswas share in a 
village (J?’ and W being also co-sharers in the same moiety), jofhed with B, the 
holder of the other moiety, in giving to ^ a usufructuary mortgage of 87 bighas of 
land, being the whole of the sfr-land appertaining to the ten biswas share. The deed 
of mortgage authorized the mortgagee to retain possession of the land until pay- 
ment of the mortgage-money, and to receive profits in lieu of interest ; and he 
obtained possession accordingly. In 1872, p, W and A gave to other persons a 
nsufructnary mortgage of their five biswas share, together with a moiety of the 87 
bighas of Afr-land; and it was stated in the deed that half the mortgage-money due 
R on the mortgage of 1869 was due by the executants, and that they accordingly 
left the same with the mortgagees in order that the latter might redeem. In 

» Second Appeal No. 1266 of 1886, from a decree of W. R. Barry, Esq., Addi- 
Monal Judge of Aligarh, dated the 22nd July, 1886, modifying a decree of Maulvi 
Muhammad Sami-ullah Khan, Subordinate Judge of Aligarh, dated the 28th March, 
1884. 

(1) Since repotted in WeeMy Notes, 1886, p. 115. 
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November, 1876, E^s five biswas share, together with its was sold in eieeii- 

tion of a decree. Subse(iuently, K, alleging that the mortgagees under the deed 
of 1872, and the purchasers under the execution-sale of 18/6 had dispossessed 
him, and that his mortgage-debt had not been paid, sued to recover possession of 
the 87 bighas of 5 ir-land, by virtue of his mortgage-deed of 1869. The Court 
of first instance held that the plaintiff was not entitled to enforce his mortgage in 
respect of Fs and W’s share in the 87 bighas, because they were not parties to the 
deed of 1869. The lower appellate Court further held that from the date of the 
execution-sale of November. 1876, H became an ex-proprietary tenant of his Hr 
land, and that to give the plaintiff possession thereof would be contrary to the 
provisions of s. 7 of Act XVIII of 1873 (N.-W. P. Bent Act). 


Held that inasmuch as it was clear that at the time when the mortgage-deed 
of 1869 was executed, F and W were aware of the transaction which made K the 
mortgagee, nnder the deed, of the whole property, and that, knowing this, they 
allowed the possession of A, J, and E to appear as if covering the entire zamindari 
rights in the ten biswas share of the sir-land, and inasmuch as the statements con- 
tained in the mortgage-deed of 1872 were an admission on the part of P and IV 
that the mortgage of 1869 was executed with their consent, the equitable doctrine 
contained in s. 41 of the Transfer of Property Act applied to the case, and F and IV 
had no defence, either in law or in equity, to the plaintiff’s suit, with reference to 
their shares, and for the purpose of obviating the lien of 1869. llameoomar Eomdm 
V. il/fgfween (1) referred to. , 

Per Mattmood, J., with reference to the effect of the execution-sale ol 
November, 1876, in regard to the provisions of s. 7 of Act XVIIL of 1878, that 
the general rule that statutory provisions hav.e no retrospective operation did 
not apply to the case ; that, by reason of the sale, H who had proprietary rights 
in the mahal, and held the five biswas share of the sir as such (the word hsM ^ aa 
used in s. 7 of the Kent Act not being confined to manual or physical holding)| 
lost his proprietary rights, and so became an Cx-proprietary tenant of the land 
belonging to him at that time ; that although the mortgage of 1869 must not be 
so affected as to deprive the mortgagee of alibis rights, yet by the terms of a. 7 of 
Act XV III of 1873, and by virtue of the sale, his means of benefiting by iho 
mortgage were necessarily changed j that neither the preamble nor s. 1 of the Act 
contained any saving danse which would justify the interpretation that all the 
conditions included in a usufructuary mortgage are to be exempted from the opera- 
tion of the Act, or of s, 7 in particular, merely because the mortgage was a subsist- 
ing one; that under these circumstances possession must bo given to the plaintiff 
of such rights as JT had at the time of the mortgage subject only to rights as 
an ex-proprietary tenant ; that the rights of the purchaser of E\s share under the sale 
were subject to the mortgage of 1869 ; and that, by virtue of the ml© enunciated in 
s 48 of the Transfer of Property Act, the rights of the mortgagees under the deed of 
1872 must give way to the incidents of the prior deed of 1869, both mortgages being 
usufructuary. T’a/i/ri v. JTisiiaw (2) referred to. 


Per TiaREnL, J., that in 1876, by reason of the execution-salo, the uifr tfghti 
and interests of PT, mortgaged by him in 1869, as such went out of existeno©, ami 
( 1 ) 11 B. L. E., 46. (2) Weekly Notes, 1886, p. 74 , 
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asaunievl a diffei-eiifc character ; that over that tenure in its altered character the 
plaintiff:, though he still had his mortgage charge, had not, iu the existing stare of 
the law, a right to physical possession of the actual land ; and that, subject to this 
new right of //, the plaint iff retained his mortgage charge of ISG^ over the zamiu- 
dari interests iu the portion of the land acquired by E's vendees. 


ISSff 


KauaMat 

Khan 

V. 
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The facts of tins cavse were as follows: --In Ano'ust, 1869, Fida 
Husain, AU iiusain, and Jamal Husain, sons, and Wahid-un-nissay 
widow, of Aliniad Husain, deceased, were co-sharers in a moietjhof 
a ten bis was share of a certain village, and Himajat Husain was the 
holder of the other moiety. The sirAuni appertaining to this ten 
biswas share wa-s b7 bighas. On the 2nd August, 1869, Ata Husain, 
Jamal Husain and liimaj^at Husain gave Karainafc Khan, the 
plaintiff in this ease, a usufructuary mortgage of the whole 87 bis- 
was of this ^^r-land. The deed of mortgage authorized the rnort- 
gagee to retain possession of the land until payment of the mortgage 
money, and to receive the profits in lieu of interest. On the I7tli 
April, 1872, Fida Husain, Wahid-un-uissa, Ata Husain and Jamal 
Husain, gave a usufructuary mortgage of their 5 biswas sluire 
together with a moiety of the 87 biglias of ^’fr-land to Sami-uddin, 
Hidayat Ali, and Inayat Ali. In the deed of mortgage it was 
stated that half of the mortgage-money due to the plaintiff on the 
mortgage of the 2nd August, 1869, was duo by the executants, and 
that they accordingly left the same with the mortgagees in order that 
they might redeam. On the 20th November, 1876, Himayat Hus- 
ain’s five biswas share with its s'M^-land was sold in the execution 
of a decree. The plaintiff, alleging that the mortgagees under the 
mortgage of the 17th April, 1872, and the purchasers ninder the 
execution-sale of the 20tb .November, 1870, had dispossessed him, 
and that his mortgage-debt had not been paid, sued to recover pos- 
session of the 87 bighas of dr-hnd. by virtue of his mortgage-deed 
of the 2nd August, 1869. 

The Court of first instance gave him a decree for possession of 
the 87 bighas. On appeal, the lower appellate Court held that the 
plaintiff was not entitled to enforce his mortgage in respect ofthe 
share in the 87 bighas of land in suit of Fida Husain and Wahid- 
,nn-nissa, because these persons Were-' not parties to the mortgage- 
deed. With regard to the sir-land appertaining to the 5 biswas 
share of Himayat Husain, the lower appellato Court held that from 
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the date of the execution-sale of the 20th November, 187(5, Hima- 
yat Husain became an ex- proprietary tenan t of his ,^rr latKl, and to 
give the plaintiff possession of such land would be to enforce a 
transfer prohibited by Act XVIII of 1B73 (N.-W. P, Rant Act)* 
The Court therefore modified the decree of the first Court, by dis- 
missing the plaintiff’s suit in respect to the shares in the 87 bighas 
of land claimed of Fida Husain, Wahid -un-nissa and Himayat 
Husain, 

The plaintiff appealed to the Higli Court on the grounds (i ) 
that Fida Husain and Wahid-iin-nissa were estopped from disputing 
the plaintilFs title as mortgagee to their shares of the niortgaged 
property* (ii) that the mortgage to him was executed by Ata Husain, 
Jamal Husain, and Himayat Husain for themselves and as agents 
of Fida Husain and Wahid-un-nissa, and (iii) that tho share of 
Himayat Husain in the mortgaged property was still liable for tho 
mortgage-debt. 

Mr. Amir-ud-Jin, for the appellant 

Mr. /. Simeon^ for the respondents. 

Mahmood, J.— I have been asked by my brotlire Tyrrell to 
deliver judgment in this case, which, in consequ( 3 nce of tho course 
that has been taken by the learned counsel for the appellant and 
the learned pleader for the respondents, and also in consequeuea of 
the manner in which the lower appellate Court has interfered with 
the first Court’s decision, is not very simple. It is therefore advis- 
able briefly to recapitulate the facts, to show what the real quos- 
tions are which we have to determine in second appeal. It appears 
that certain property, over 87 bighas of ^fr-land, is situated in the 
village of certain co-sharers. Among others, one Kazi Ahmad 
Husain held 5zV-land in proportion to his 5 biswas share of tbo vil- 
lage, and Himayat Husain, who is said to have been related to Kazi 
Ahmad Husain, held in proportion to the other 5 biswas share of 
the zamindad. Upon the death of Ahmad Husain the 5 iV-land, to 
the extent of his share, would devolve, according to the Muhammu'* 
dan law, upon his sons Fida Husain, Ata Husain, and Jaraal Husaia 
and his widow Wahid-un-nissa. The devolution would bo in certain 
proportions which it is unnecessary to describe. It appearff that 
on the 2nd August, 1869, Ata Husain, Jamal HusaiD, and Himayat 
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Husain executed a deed of usufructuary mortgage in favour of the 1S8G 

present plaintiff, Karamat Khan, and it has been found that they 

... . I . . Kai^ahat 

placed him in the entire possession of the 87 bighas representing Khast 

their in the village. It has been found that the mortgagee was Sami-oddix. 
placed ill full possession of the whole area, and one difficulty in 
dealing with the case arises from the admitted fact that in that 
area were included the shares of Fida Husain and Wahid-un-nissa, 
whose names were not put to the mortgage-deed of the 2nd August, 

1869. On the 17tli April, 1872, Fida Husain and Wahid -un- 
nissa joined with Ata Husain in executing a usufructuary mort- 
gage in favour of three persons named Sami-nd-din, flidayat All 
andinayat Ali— Hidayat Alt being now represented by his daughter 
Ali-im-nissa and his sister Nasib-un-nissa. Another circumstance 
which should be mentioned is, that on the 2')th November, 1876, 
in the course of certain execution-proceedings, the zaraindari rights 
of Himayat Husain, one of the mortgagors under the deed of the 
2nd August, 1869, were sold by auction and wore purchased by 
W azir Khan, Amin-ud-din and Inayat Ali, who was one of the 
mortgagees under the deed of the 1 7th April, 1872. It has been 
found that it was not until October, 1879, that Karamat Khan, 
the plaintiff-appellant, who obtained possession as mortgagee under 
the deed of 1869, was dispossessed of the laud by the various 
defendants upon various allegations of right and repudiations of 
his rights under that deed. The object of. the present suit is to 
recover possession of all the lands comprised in the mortgage of 
1869, and the parties impleaded as defendants are the executants 
of that mortgage, also Fida Husain and Wahid-un-nissa, also the 
mortgagees under the deed of 1872, also the purchasei's of Himayat’s 
rights at the aiiction-sale of the 20th November, 1876. The suit 
has been resisted upon various pleas which need not be described, 
except that Fida Husain and Wabid-im-nissa repudiated the mort- " 
gag© on which the suit was brought, on the ground that they were 
not parties to it, and it was not binding on them. This plea related 
only to a 2| biswas share of the sir-land which is in suit. Th© 
other plea was that raised by Himayat Husain, who admittedly was 
a party to the mortgage of 1869, and whose rights had been sold 
in the auction-sale of the 20th November, 1876. The Subordinate 
Judge has decreed the whole suit, except certain money-claims, 
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rocrarding mesne pronts, wl.ich are not now iho suLjoct, of appeal, 
and in reierenoe to which no argument has been addressed to ua. 
The various defendants appealed to the District Ju.lge, and he, in a 
judmnent which went fully into the facts, arrived at a conedusion 
wLfeh, in my opinion, is unsound in law. First, with nderonce to , 
the biswas share of the siV-land which would he the sliaro of 
Fida Husain and Wahid- uu-uissa, ho dismissed the claim on the 

ground that they were not parties to the mortgage of 1861L But 

it is clear from the findings of the Courts below, that at the time 
when that document was executed, Fida Husain and "Wahid-un- 
nissa were aware of the transaction wliich made Karamat Khan 
the mortgagee, under the deed, of the whole property. It is also 
clear that, knowing this, they allowed the possession of Ata Husain, 
Jamal Husain and Himayat to appear as if covering the entire 
zamindari rights in the 10 biswas share of the si-. Under tho.so 
circumstances this case appears to me to bo one to which the equit- 
able doctrine reproduced by s. 41 of the Transfer of Property Act 
applies. That section runs thus: — “Where, with the consent, 
express or implied, of iho persons interested in immovoable property, 
a person is the ostensible owner of such property, and transfers tho 
same for consideration, the transfer shall not bo voidjible on tho 
ground that the transferor was not authorized to make it : provided 
that the transferee, after taking reasonable care to ascertain that 
the transferor had poiver to make the transfer, has acted in good 
faith.” This rule, which in principle is the same as that on which 
,8. 115 of the Evidence Act is based, doe.s no more than reproduce 
the tficia of the Privy Council in Rameoomar Koondoo v. MoQueen 
1 1) ■"'here their Lordships observed “ It is a principle of natural 
equity, which must bo universally applicable, that, whore one man 
allows another to bold himself out as the owner of an estate and 
a third person purchases it, for value, from the apparent owner in 
the belief That he is tho real owner, the man who so allows tho 
other to hold himself out shall not be permitted to recover upon 
his secret title, unless he can overthrow that of the purchaser by 
showing, either that he bad direct notice, or something tbiifc amount b 
to constructive notice, of the real title ; or tliat there existed circum- 
stances which ought to have put him upon an inquiry that, if 

(l; U a. L. E. at p, 52 . 
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prosecuted, would have led to a discovery of it.” Now i!ie circiim*- 
?^tances of this case furnish grounds for the application of this 
doctrine, and, so far, there is force in the argument of Mr. Amw^ 

V, dr-din for the appellant, that the action of FiJa Husain and Wahid- 
un-nissa, in allowing his clients to obtain a mortgage of the n hole 
10 biswas sfiare of .s/r, amounted to making the mortgagee alter 
his position by the omission of these two persons, and that they 
cannot now turn round and say that at the time of the mortgage of 
1869, the apparent parties to that transaction had no authority to 
mortgage the biswas. But the cas(3 does not rest here : for only 
three years after the deed of 1869 these two persons, Fida Husain 
and Wahid-un-nissa, executed a mortgage, dated the 17th April, 
1872, in favour of strangers, a mortgage wliich, being nsufructnary, 
ymuld clash with the rights of Karain*it Khan under the mortgage 
of 1869. It is unnecessary to consider the exact terms of that 
mortgage, but it contained a distinct statement by Fida Ilirsain 
and Waliid-un-nissa that, although their names did not appear in 
the mortgage of 1869, yet they had mortgaged to him through or 
in the names of Fida Husain’s brothers and Wahid-un-nissa’s sons 
—•Ata Husain and Jamal Husain. This deed further represents 
the amount of the money due in respect of their share as a charge 
which was to be paid off by the second mortgagee. This admission, 
so solemn and deliberate, not only shows that the second mortga- 
gees of 1872 had notice of the prior mortgage of 1869, hut is an 
admission, the best evidence iu such cases, that the mortgage of 
1869 was executed with the consent of Fida Husain and Wahid- 
un-nissa. It therefore appears that these two persons have no 
defence, either in law or equity, to the plaintiff’s suit, with refer- 
ence to their shares, and for the purpose of obviating the conse- 
quences of the lien of 1869. 

Then, with reference to the 5 biswas share of zamindari riglds 
in tho ^fr, that is, of Himayat Husain, the question is wliat was the 
effect of the auction-sale of the 20th November, 1876, in regard 
to the provisions of s. 7 of Act XVIJl of 1873. That is to say, 
did Himayat, by reason of those provisions, acquire any right of 
the nature tlierein described so as "to prevent Karamat Klian from 
getting physical possession of the land now in suit, in derogation 
of the occupancy-right? Mr. Ainir-ud^diid e argument at first struck 
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me as a plausible one. He contended that by the general rule of 
construction — constitutio futuris f or mam imp oner e dehet^. non 
statutory provisions have ordinarily no rotrospectivo 
cfFect. Tbis^ I concede ; but the question is, does the rule apply 
to the present case ? The argumont is that Karamat Khan’s 
rights were acquired under the deed of 1869 ; that ho got actnah 
possession of the land ; and thatj inasmuch as Ina rights originated 
in 1869, they cannot be vitiated by the Rent Act of 1873. Ano- 
ther rule is that wdiere rights are taken away or impaired, the Court 
must place as strict a construction as they are in the habit of ap [fly- 
ing to penal statutes. This rule is discussed at pp. 160-161 of 
Wilberforce’s work on Statute Law and in Maxwell On ih$ Inter’- 
pretation of Statutes, pp, 257-258. It does not, however, apply to 
the present case. In India, since 1859, the Legislatnto has interfer- 
ed in the interests of the agricultural population, by giving tenants 
the right of occupancy. In Lower Bengal this has been done recent- 
ly even in a more extensive sense, but in these Provinces it was 
first effected by Act X. of 1859, and this was afterwards ro|ilaood 
by the Rent Act of 1873, which was in force when Hiinayat’s 
proprietary rights in the zamindari mahal woro sold. At that 
time there w’as no sUch ex-proprietary right as is provided by 
s. 7 of that Act, and is maintained in the present Act (XII 
of 1881). Now it is a rule of interpretation that when the 
Legislature changes the law, the change itself is an indica- 
tion of the intentions of the Legislature, and is an element in 
the cbiistruction to be placed upon the later statute (Wilberforce, 
p, 108).. Applying this rule, and reading this section carefully, I 
am of opinion that the statute operates to a certain extent in dero- 
gation of the rights of Mr. clients under the deed of 

1869, and effects the advantages which he would otherwise derive 
thereunder. ^S. 7 is in the following terms Every person who 
may hereafter lose or part with his proprietary rights in any mahal 
shall have a right of occupancy in the land held by him as sir. in 
such mahal at the date of such loss or parting, at a rent which shall 
be four annas in the rupee less than the prevailing rate payable by 
tenants-at--will for land of similar quality and with similar advan- 
tages. Persons having such rights of occupancy shall be called 
^ ex-proprietary tenants,’ and shall have all rights of occupancy 
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tenants.” It appears to me that the most important word in the 
section in connection with the present case is ^‘hereafter.” The 
statute was passed on the 22nd Pecember, 1873. The rights of 
Himayat were sold on the 20th November, 187fi, so there can be 
no doubt that Himayat, who had proprietary rights in the mahal 
in question, and held sir as such, did lose his proprietary rights, and 
therefore the case comes within the first portion of s. 7. The next 
important word is held,” which Mr. Amir-ud-din argues denotes 
actual possession. A short time ago, in the case Tuhhi v, Radha 
Kishan (1), the present learned Chief Justice laid down, with my 
concurrence, that the word held” in* this section must not bo 
I'igidly construed to refer to manual or physical holding, but land 
possessed and belonging to a person as his I am glad to find 
that ray brother Tyrrell approves of this interpretation. There 
can be no doubt that Himayat held ” the 5 biswas share of the 
sir. Then, the question is, what is the effect of this view of the 
law? Although the mortgage of 1869 must not be so affected as 
to deprive the mortgagee of all bis rights, yet by the terras of s. 7, 
and by reason of the sale of the 20th November, 1876, the nature 
of his means of benefiting by the mortgage were necessarily 
changed. Neither the preamble nor s. 1 of the Act contains any 
saving clause which could justify the interpretation that all the 
conditions included in a usufructuary mortgage are to be exempted 
from the operation of the Act, or of s. 7 in particular, merely 
because the mortgage was a subsisting one. If we were so to hold, 
in some cases where usufructuary mortgagees are in possession, no 
such rights as are created by s. 7 could come into existence for 
sixty years. Moreover, such mortgages may possibly never be re- 
deemed ; and if the fact that a mortgage, such as that of 
1(S69 in the pi'esent case, is subsisting, were sufficient to prevent 
the operation of the statute, the result would be that the object 
aimed at by the Legislature would be defeated in respect of 
all «{r-lands situate in villages which may at that time be in the 
bands of mortgagees. Such could not have been the intention of 
the Legislature, and 1 may add that the interpretation whicli I 
have placed is supported by the construction of similar phrases in 
English statutes, of which illustrations are given by Mr. Wilber- 
(1) Weekly Notes, 1886, p. 74. 
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force at p. 165 of liis work. In the result, 1 bold that Fida Ilusam 

and Walud-un-nissa did mortgage tlwir rights, 

their ri.bts subject to the deed of 1869. Secondly, Euuaya , by 

the operation of s. 7 of the Rent Act, became an 

tenant of the land belonging to him at the tune of the sale ot Uie 

20th November, 1876. Onder these circumstances, the 

must be given, to the plaintiff-mortgagee under the deed of lb I.) 

of such rights as Himayat had at the time of the 
ieot to Himayat’s right as an ex-proprietary tenant, bo fai as the 
purchasers of Himayat’s share, under the sale of 20th 
1876, are concerned, their rights are of course subject to ha 
mortUge of 1869. Again, the rights of the mortgagees under tha 
deed of 17th April, 1872, fall under the rule of the law of moi 
gacre which constitutes the essence of the rule of P^onty, au 
which has been best enunciated in s. 43 of the Transfer o I roper y 
Act. Here the mortgage of 1869, and that of 1872 being bo b 
usufructuary, the latter must give way to the mcideuts of ha 
former. 1 would give effect to these views m the decree of tins 
Court The first Court gave a decree for possession without 
qualification as to tlie statutory rights of Himayat. The lower 
appellate Court modified the decree. I am of opinion that tha 
decree of this Court should be that the appeal suecoeds in part, the 
lower appellate Court’s decree being reversed, and that of the first 
Court being restored, with this qualification, that the possession 
which the plaintiff will get under this decree will he subject to 
such ex-proprietary tenant rights as Himayat may have had in 

his portion of the «fr-knd. With reference to costs, we propose 
to exercise the discretionary power given tons by s. 220 of tha 
Civil Probedure Code by apportioning the costs as follows :-Tho 
plaintiff will recover his costs in all Courts as against Fida Husain 
and Wahid-un-nissa to the extent of his claim against them. 
The decree as to costs in reference to the other defendants will be 
the same. As regards Himayat Husain, he and the plaintiff will 
' respectively bear their own costs in all Courts, and, with reference 
to the 'costs of the other defendants, they will .hear their own costs- 

to the extent of their shares. 

Ttreell, J.— I agree that Musammat Wuhid-un-ni.ssa and hop 
son Pida Husain, by their acts and omissions in 1869, as well as 
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hy their express admissions in 1872, have furnished snfBoient 
grounds to justify the first Court’s finding that they made them- 
selves liable to the appellant in respect of the obligations and 
liabilities created by the persons who executed the mortgage to the 
appellant of 1869. 

And, as to the question of the retrospective application of the 
rule of s- 7 of Act XVIIL of 1873, I doubt if it be really involved 
in this case. Himayat Husain mortgaged his sir in 1869, and in 
1876, his rights and interests, as such, went out of existence 
under the operation of the law of 1873 and assumed a different 
character. Over that tenure in its altered character the appellant 
still has his mortgage charge, bathe has not, in the existing state 
of the law, a right to ‘physical possession of the actual land, which 
was formerly Himayat Husain’s sir^ but is now his occupancy 
tenure. 

Subject to this new right of Himayat Husain ^ the appellant 
retains his mortgage charge of 1869 over the zamindari interests 
in this portion of the land acquired by Himayat Husain’s vendee. 
But as the present claim of the appellant is for possession only, it is 
unnecessary to go further into this aspect of the question. 


Before Mr. Justice Oldfield and Mr. Justice Mahnood. 

JIOKHIT RAM AND OTHERS (Judgment-debtors) v. RAM DIN and another 

. (DeCREE'HOLDEES).* 

Execution of decree^CivU Procedure Gode, s. 2Z0^Twetve ^ears^ old decree — ■ 

Btcituie, construction of — General soar ds — ‘Petr ospective effect. 

The holder of a decree hearing date the 15tU June, 1872, applied for eXectt* 
tiou thereof on the 9th February, 1885, the previous application 'being dated the 
27th November, 1883. 

Held that the application for execution was not barred by s, 230 of the Civil 
Procedure Code. Musharraf Begam v. Ghalib All (1) followed, Qoluck Chandra 
Mgteey, Harapriah Debi (2), Bhawani Das v. Daulat Ram (3), and Sreenath Gooha 
V. Yusoof Rhan (4) referred to. Tufail Ahmad v. Sadhu Saran Singh (5) discussed 
and dissented from by Mahmood, J. 

• Second Appeal No. 23 of 1886, from an order of R. J. Leeds, Esq District 
" Judge of (3rorakhpur, dated the 16th February, 1886, reversing an order of Shah 
Ahmad^ullah Hhan, Subordinate Ju<Jge of Gorakhpur, dated the 11th August, 
1885. 

(1) L L. R., 6 AIL 189. (4) I. L. B., 7 Calc. 556. 

(2) L L. B., 12 Calc. 659. (6) \?eekly Notes, 1385, p. 103. 

(3) 1. L. R., 6 AIL 388. 
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Mahmoob, .L— The rule of eoiistructlon being thoi a limiicd mcatiing can 
ouly be given to general words in a statute ■where the staiuto itself Justihos huoIi 
limitation, the words any decree’’ in the proviso to a. SHO of the Civil Frocoduro 
Code must not be construed as confined to such decrees as would he barred on 
the date of the Code coming into force, inasmuch as no reason for so rosirsetfug 
the meaning of those words can be found in the Code or is suggested by the legis- 
lative jpoUcy upon which clauses such as the proviso in question are haHcd. This 
policy is to prevent a sudden disturbance of existing rights in consequence of 
new legislation j but it is beyond its object and scope to revive rights or rinucdics 
which have already expired before the new Act comes into operation, and ulthongh 
the Legislature may revive such rights or remedies, it can only do so by express 
words to that effect. 

The decree of wliich execuUon was sought in this case was 
a decree for money bearing date the 15th June, 1872* The 
decree-holder applied for execution on the 9th February, 1885, 
the previous application being dated the 27th November, 1883. 
The Court of first instance held, relying on Ttifail Ahmad v*. Sadho 
Saran Singh (1), that the application was barred by limitation, 
under the provisions of s. 230 of the Civil Procedure Code, 1832* 
On appeal by the decree-holders the lower appellate Court liehl, with 
reference to Musharraf Begam v. GMWo AH (2), that the a]^plica- 
. tion, being the first which had been made under s* 2S0 of the Civil 
Procedure Code, 1882, after the decree became twelve years’ old, 
was within time. The Court, refused to follow Tufail Ahmad v. 
Sadho Saran Singh {2)^ as that case was, in its opmion, opposed 
to iliw5/iarra/ Begam v. Ghalib AH (1), which was a decision of 
the Full Bench. 

The judgment-debtors appealed to the High Court. 

Mr. C. E. Hill and Munshi Banuman Prasad^ for the appel- 
lants. 

Babu Jogindro Nath ChaudhTiy for the respondents. 

Oldfield, J.— This is an appeal against the order of the lower 
appellate Court granting an application to execute a decree dated 
the 15th June, 1872. Applications for executing the decroo had 
been made and granted at numerous dates down to that dated the 
27th November, 1883, and the application of the 9th February, 
1885, which is the subject of this appeal. - 

(1) Weekly Notes, 1885, p. 193, (2) 1. L. R., All 189, 
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The lower appellate Court has held, following the Full Bench 

decision of this Court — Musharraf Begam y, Ghalib Ali (1)— that *jokh 0 Ram 

this last application is not barred by s. 230 of the Civil Proce- 
, ^ ^ Bam Din. 

dure Code. 


It is clear that the present application of the 9th February, 

1885, was made after the expiry of twelve years from the data 
of the decree, and after twelve years from all the dates mentioned in 
s, 230. The last paragraph of this section, giving it the inter- 
pretation of the Full Bench ruling referred to, cannot be a bar 
to the application, because it was made within the three years 
from the coming into operation of the present Code ; and though 
the application would be barred by s. 230 of Act X of 1877, yet 
that section, under the Full Bench ruling, is not applicable. 
Under these circumstances the order of the lower appellate Court 
must be upheld, and this appeal, as well as Nos. 22, 24, and 25 of 

1886, must be dismissed with costs. 

Mahmood, J. — 1 have arrived at the same conclnsion as my 
brother Oldfield, and aittiag here as a Division Bench of the 
Court, we have no alternative but to follow the decision of the 
majority of the Judges in the Full Bench case of Mnsharraf Begam 
V. Ghalib Ali (1). I was not a party to that ruling, and I sljould 
probably find it difficult to agree with the prevailing opinion in 
that case, for I have long entertained, views which are in accord 
with those expressed by my brother Oldfield in his dissentient 
judgment in that case. Those views have since been unhesita^ 
tingly accepted by a Division Bench of the Calcutta High Court 
mGoluck Chandra Mytee v. Barapriah Debi (2) ; but, as I said 
before, I am not at liberty to form ray own opinion upon the 
matter on account of the opinion of the majority in the Full 
Bench case. Soon after that ruling, however, 1 had occasion in 
Bhawani Das v. Daulat Ram {Z) to draw a distinction between 
the Full Bench ruling and cases in which the decree had already 
become barred, and, as such, incapable of executioa, before the 
Civil Procedure Code of 1882 became law. That ruling has 
since been followed in many cases. That ruling, however, does 
not apply to this case, because the decree here had not booomo 

(1) I. L. R , 6 All. 189. (2) I. L. E, 12 Calc. 559. 

($) I, L. E., 6 All 383. ^ 
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iB,C 9 ,pB,bl 6 of oxocutioB boforo tlio prcsoni Civil J?iocGdcii 0 
Code, 

The decree with which we are concerned was passed on the 
15th June, 1872, and calculating twelve years from that date, it 
was alive when the present Civil Procedure Code came into opera- 
tion. After numerous executions, an application for execution 
was made on the 27tb November, 1883, which was granted under 
the present Code, and the present application was made on the S)tli 
rebrnary, 1885, that is, more than twelve years after tlio daoreei 
but within three years of the passing of the present Code* The 
question then is, whether, under such circumstances, the execution 
of the decree is barred ; and the question must be answered in the 
negative with reference to the Pull Bench ruling above, cited. 
The exact effect of that ruling is twofold ; — 

that the phrase ^Uhe law in force irnmediatoly before 
the passing of this Code” in the proviso to s. 230 of the piment 
Code does not include the limitation provisions of s. 230 of the 
Civil Procedure Code of 1877. 

Secondly — that the holder of a decree which was not more than 
twelve years old when the present Code was passed is entitled, 
under the proviso, to have, after the decree has become older than 
twelve years, one opportunity, and only one, to execute it, 
whether he succeeds in obtaining satisfaction of it or not.” 

For this second point the learned Judges of the majority of 
the Pull Bench relied upon the ruling of the Calcutta High Court 
in SrmiUk Gooho v. YusoofKhan (\l and I understand the effect 
of this to be that execution of a decree older than twelve years 
can be granted” only once under the proviso to s. 230 of the 
present Code. 

Now, I need say nothing as to whether, speaking for myself, 
.1 am prepared to except either of these conclusions, for, as I said 
before, it is my duty to apply them to the present case. Then 
what we have here is that the decree of the 15th June, 1872, was 
less than twelve years old when the present Code eame into opera- 
tion, and it became twelve years, old on the 15th June, 1884, 
and IS not affected by the twelve years’ rule containod in s. 230 
■ U) I. L. E., 7 Calc. 550. 
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of tlie Code of 1877* Then the present application for exeeutionj 1880 
being dated the 9th February, 1885, is the first application made ^ 
after the decree became older than twelve years, and must be Bam 
entertained as the only opportunity to execute his decree, which ^ u'Dml 
must be allowed to the decree-holder, within the second conclusion 
of the Full Bench ruling as already indicated by me. 

I should have ended my observations here but for the cir- 
cumstance that a case has been cited by the learned pleader for 
the appellant as favouring hts contention, and it does support his 
contention. •It is the case of Tufail Ahrnad v. Sadhu Saran Singh 
(1), which, I frankly confess, has caused me no small amount of 
surprise. In that case Fetheram, C.J., laid down a rule of law 
which is in conflict not only with the Full Bench ruling in Mas^ 
liarraf BeganCs Case (2) and my ruling in Bhawani Das (3), but 
also with some of the most important rules of interpretation which 
have always been adopted by the Courts of Justice, whether in 
England or in India. A profound respect for so learned and 
eminent an authority forces me to examine carefully this ruling,, 
in order to ascertain whether I can possibly adopt the ratio deci- 
dendi upon which it proceeded. The learned Chief Justice in that 
case observed : — 

It appears that the decree sought to be executed was passed 
on the 15th September, 1870, and the present application for exe- 
cution was made on the 14th March, 1884. From these figures it 
is clear that the application for execution was made after the 
expiration of twelve years from the date of the decree. Now, s. 

230 of the Civil Procedure Code provides that no application for 
execution of the decree shall be granted after the expiration of 
twelve years from the date of the decree. The present application 
would be barred by s. 230, unless it came within the proviso to 
that section. That proviso is to the effect that, ^ notwithstanding 
anything herein contained, proceedings may be taken to enforce 
any decree within three years after the passing of this Code, unless 
when the period prescribed for taking such proceedings by the 
law iB force immediately before tl^ passing of the Code shall have 
expired before the completion of the said three years.’ Now the 

(1) Weekly Notc», 1885, p. 193. (2) 1. L. R., 6 All. 180. 

^ (3) 1. L. B., 6 All. 388. 
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meaning of this rule is that as it would be a hardship 

* that a decree which was capable of execution shouldjby the opera** 
tion of the twelve years’ rulo; become incapable of execution on 
the passing of the Code, a* further period of tlum;: years was 
allowed to enable the decree-holder to execute the decroo*” 

So far 1 concur with the learned Chief Jnsiico ; but then he 
goes on to say what seem^s to me inconsistent with the passage 
which I have already quoted, from his judgment. He goes on to 
say: — This proviso applies to those decrees which would be 
barred on the date of the Code coming into force, and does not 
apply to those decrees which were not barred by the twelve years’ 
rule when the Code came into force, by reason of the fact that the 
period of twelve years had not expired from the date mentioned 
in s. 230. Now the Code came into force in June, 1882, and the 
decree-holder could have availed himself of the three months itp 
to September, 1882, when the twelve years expired. Under these 
circumstances the proviso is inapplicable, and the execution of tho 
decree is barred by limitation. The Full Bench ruling brought 
to our notice is not applicable to the point which arises in this 
appeal.” 

Now, I am anxious to see what this passage actually enunoi'* 
ates. It may be summarized thus : — 

J^iVse—that the proviso to s. 230 is confined to decrees which 
would be barred by the twelve years’ rule ^[on the date of the 
Code coming into force; that is, on the 1st June, 1882 s. 1 of 
the Code) ; 

^'^condZy-^thafe the proviso does not apply to, or benefit, decrees 
which would be not so barred ; 

TAzVifZy— that in the case of the latter class of the decrees, all 
the period that they would be entitled to for execution, is the 
remainiiig portion of the twelve years upon the Oo^ mmmgiMo 
force ; 

Fourthly — application of these rules in the case 
before the learned Chief Justice, the decree-holder was entitled to 
only three months after the Code came into force j and 
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Fifthly — that the case before him was distinguishable from the 
Full Bench ruling of this Court in Musharraf Begam y, Ghalib 

NoWj if this enunciation of the law is sound, there can be no 
doubt whatever that the appellant in this case must succeed ; 
because/ with reference to the first two points of the ruling of 
Petheram, C. J., the proviso to s. 230 would not benefit the decree, 
it being less than twelve years old when the Code came into force ; 
and with reference to the third and fourth points of that ruling, 
the respondent here could execute his decree only up to the 15th 
June, 1884, when it became twelve years old ; and it would there- 
fore follow that the execution sought to be obtained on the 9th 
February, 1885, would be barred by the twelve years’ rule* But 
I respectfully think that all the various points laid down in that 
ruling are erroneous and opposed to all that has ever been ruled 
as to the meaning of s. 230 of the Code. I know that this is a 
strong statement to make in respect of the judgment of so dis- 
tinguished a legal authority as Petheram, C. J., and the deference 
due to him from the Court of which he was lill lately the Chief 
Justice requires that I should, with due respect, explain my rea- 
sons more fully than would otherwise be necessary. I will there- 
fore take each of the points ruled by Petheram, O.J., in the order 
in which he ruled them, and in which I have stated them. 

Taking the first and second points then, I have to ask what 
reason is there for holding that the phrase decree^^ which 

occurs in the proviso to s. 230 of the Code is limited to decrees 
older than twelve years, and does not include decrees less than 
twelve years’ old ? The expression is, as I understand the English 
phrase, a general one, and to use the wmrds of Mr. Wilberforce 
in his excellent work on Statute Law (p. 172), it is clear that a 
limited meaning can only be given to general words, where the 
Act itself, or the legitimate methods of interpreting it, show that 
such was the intention .of the Legislature.” Again, Sir William 
Grant says in Beckford y. Wade (2) General words in a 
statute must receive a general construction, unless you can find 
in the statute itself so ground for limiting and restraining 
their meaning by reasdnable construction, and not by arbitrary 
(1) L L. R , 6 A11189, (2) 17 Yes., afc p. 91. 
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addition or retrenchment.’’ Again, we have the dictmnot 
Lord Chief Justice Cockburn in Twycross v. Omni (1) I 
take it to be a sound canon of construction in the applica- 
tion of a statutory enactment that full effect should be ghm 
to general terms, unless from the context, or other provi- 
sions of the statute, a limitation on the general language must 
necessarily be implied, more especially when had such a limita- 
tion been intended it might reasonably have been expected to be 
expressed.” And further authority upon the same point which 
Mr. Wilb.erforce quotes is the judgment of Williams, J., in 
Garland V. Carlisle (2), where the learned Judge observes:— 
When the words of the Act are general and comprehensive and 
the object clear, nothing short of gross and manifest inconsistency 
with that object, or plain and palpable injustice which must " 
inevitably ensue from such a construction,. can authorize Courts of 
Law in giving a more confined and limited meaning to such general 
expressions than they ordinarily and naturally import and bear. 
What else is restraining by inference or varying by interpretation 
but to a certain extent recasting and remodelling the statute, or, 
in other words, invading the province of the Legislature itself?” 

Such, then, being the undoubted rule of construction, there 
must be some reason to be * found in the Code itself which would 
justify limiting the general expression any decree^^ only to those 
decrees which would be barred on the date of the Code coming into 
forced Petherara, C. J., in so restricting the meaning of the 
general phrase, has not stated any reasons, and speaking for 
myself, I fail to discover any in the Code. On the contrary, the 
legisktive policy, upon which clauses such as the proviso to s. 230 
are based, suggests no such restriction. If the Legislature of a 
State should -pass an Act by which a past right of action shall be 
barred, and without any allowance of time for the instifcution 
thereof in future,^ it would be difficult to reconcile such an Act 
with the express constitutional provisions in favour of the rights 
of private property. ’ So if in a State, where six years, for instance, 
may be pleaded in bar to an action of a law should be 

passed declaring that contracts alreadyin existence, and not barred 
by the statute, should be construed to be within it, such law, with- 
(1) L. R., 2 0. ED., at pp. 53a,53L (2) 4 01. and Fin. at p, m 
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out doubt, would be deemed unconstitutioimr^ (Aiigell on Limita« 
tion, (4th ed.) p. 17), No wise Legislature ignores these faudamental 
principles of legislation, and we have in India another illustration of 
their application in the saving-clause in s. 2 of the Limitation Act Eam bis-. 
(XV of 1877), in regard to suits for which the period prescribed bj 
the Act is shorter than that prescribed by the superseded Limitatiou 
Act, 1871. Now, it is perfectly clear from the very nature of such 
saving-clauses, that the object of the Legislature is to prevent a 
sudden disturbance of existing rights in consequence ortlie‘'iiew 
legislation, and to achieve that object the Legislature, in altering 
the law, allows a period of grace within w’hich existing rights may 
be enforced without being affected by the new law. In other words, 
during the period of grace so allowed, the operation of the new 
law is suspended, so far as it would operate in derogation of exist- 
ing rights, and the law having given due notice of the change, 
expects those whose rights would be adversely affected to enforce 
those rights before the period of grace expires. But it is neces- 
sarily beyond the object and scope of such saving-clauses to 
revive rights or remedies which have already expired and become 
defunct, before tbe new Act comes into operation. That the 
Legislature may so revive rights and remedies is undoubtedly true, 
but the general rule is contained in the maxim of construction: 

Nova consittutio futuris for mam imponere dehe% non prcBteriiUy'^ 
and an equally well-recognised rule of construction requires express 
Words in statutes before they can be construed as taking away 
existing rights, or z^eviving those which have already expired be- 
fore the new enactment comes into operation. No such express 
words exist in the proviso to s. 230 as would have the effect of re^ ^ 
viviog barred decrees, and it was upon this principle that my 
ruling in Bhawani I)as v. Daulat Ram {!) proceeded. The riiliDg 
of Petheram, O.J., however, lays down the very opposite doctrine, 
because, according to him, the proviso benefits only such decrees 
as would be 6a wd on the date of the Code coming into force, and 
does not apply to those decrees wdiich were not barred by the twelve 
years^ rule when the Code came into force, and which could have 
been executed on the Code coming into force by reason of the fact 
that the period of twelve years* had not expired from the date 
(1) I. L. R., 0 All. 383. 
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* tioned in s. 230.’^ This amounts to sayin^^ that decrees \vhich wore 
already barred under the Code of 1877 were revit^ed by the new 
Code—a coiiclusion whieh, in the absence of express words in the 
Code, l am unable to accept. 

I now proceed to consider whether I can accept what I have 
enumerated as. the third and fourth points of the learned Chief 
Justice’s ruling. Now, I must observe, in the first place, that the 
Full Bench ruling of this Court in Musharraf Begarn v, Ghulih Alt 
(1), which the learned Chief Justice was bound to follow as much 
as I am, leaves us no room for holding that the phrase law in 
force immediately before the passing of this Code” had any refer- 
ence to the limitation provisions of s. 230 of the Code of 1877, 
which provided, for the first time in the Indian law, a period of 
twelve years as the duration for execution of decrees. This being 
so, I entirely fail to understand how any decrees coming within the 
purview of the proviso could be restricted to twelve years from 
this date, if the twelve years expired before the completion of the 
tliree years’ grace allowed by the proviso.- But, as 1 have already 
said, the view of the learned Chief Justice was, that the proviso 
•applied only to decrees older than twelve years ; and inasmuch as 
the decree before him — to use his own wmrds — w^as one of ‘Hhose 
decrees which w^ere not barred by the twelve years’ rule when the 
Cede came into force,” he held, in logical consistency with this 
view, that the decree before him could be executed only during the 
three months intervening between the date wdien the Code came 
Into force”* and the date w’hen the twelve years expired*” But 
I confess I find it difficult to understand how these three months 
allowed in the case can be reconciled with the tliTee years to which 
the learned Chief Justice referred in an earlier pare of the judg- 
ment, when he said That inasmuch as it would be a hardship 
that a decree which was capable of execution should, by the opera- 
tion of the twelve years’ rule, become incapable of execution on 
the passing of the Code, a further period of three yeto was allowed 
to enable the decree-holder to execute the decree.” Indeed, the 
only way to reconcile the various portions of the learned Ohief 
Justice’s judgment seems to be to say t^t he held that, whilst a 
decree, which wmuld be barred by' the twelve years’ rule on the 

(1) I. L, R., e All. m 
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passing of the Oodo, would have the benefit of the proviso to s, 
230j and would thus be entitled to a further period of full three 
years for the purposes of execution, a decree which, on that date, 
was eleven years, eleven months, and^ twenty-nine days old, wmold 
be allowed only one day for execution, 1 have put the matter in 
this strong light because such, indeed, is the effect of the ruling 
which 1 am now considering. How the learned Chief Justice dis- 
tinguished the case before him from the Full Bench ruling of this 
Court is a matter upon which his judgment is totally silent, and, 
speaking for myself, I am wholly unable to see any distinction. 
And this is all I wish to say upon what I have enumerated as the 
fifth point of the learned Chief Justice’s judgment. 

But I must add that I have regarded it as my duty to consider 
the ruling in Tufail Ahmad v. Sadhu Saran Singh (1), not only 
out of the deference which is due by this Court to its late learned 
Chief Justice, but also because, if I had felt disposed to follow that 
ruling, 1 should have asked my learned brother Oldfield to allow 
this case to go before the Full Bench. But, for the reasons which 
1 have already stated, I respectfully decline to regard the ruling 
either as sound law in itself or as consistent with the Full Bench- 
ruling which we are bound to follow. My order then is the same 
as that of my brother Oldfield, 

Appeal dismissed,. 

Before Mr, Justice Straight ^ Offg. Chief Jastice^ and Mr, Justice Mahmood, 

SACHIT AtflB ANOTHER (DEFENDANTS) V. BITDHUA KUAR (FlAINTIFF)*’ 

Hindu midow-^Becree against widow — Frauds Reversioner, 

Upon the death of i?, a ftindu, who was separate from his brother his widow 
C became life-tenant of his estate, and -bis daughter B became entitled to snceeedi^ 
after G's death. In 1882, a suit was brought bj 5 aod G against V, to recover 
the value of a branch of a mangoe tree wrongfully taken by the defendant, and for 
maintenance of possession over the grove in which the tree was situate, Th© 
suit was dismissed, and it was decided that JR was dot the owner of the grove, 
nor was {5* the owner. In 1885 B brought a suit against G, T and J, to whom 
F had sold some of the trees, claiming a deelaratiou of her right and possession 
of the grove, upon the allegation that the proceedings of 1882 were carried oh in 

’•^ Second Appeal No, 1598 of 1885, from a decree of Kai Haghunath Sahai, 
Subordinate Judge of Azamgarh, dated the 20th June, 1885, reversing a dcscree of 
Munshi Sheo Bahai, Second Mud sif of the city of Oorakhpur, dated the llth 
January, 1885. 

(1) Weekly Notes, 1885, p. 193. 
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Collusion between S and G on the one hand and V on the other, for the purpose 

of iiJi|»ropQriy preventing lier from asserting her rights. 

Ileid that if the suit of 1S82 was a genuine suit and was properly contested by 
the then plainfciifs, though S might have been improperly joined as plaintiffl, any 
decloloii then passed against G would be binding upon the present plaintill;, 
estop her again litigating q^uestions which were then decided. 

Hdd also that if the plaiutiff^s specific allegation of fraud and collusion in the 
proceedings of 1832 were established, and even if the decree of 1882 did dispose 
of the <|uestion now sought to be reopened, the decision in that suit would not be 
binding on the plaintiff under the circumstances. 

Bdd also that if it should turn out that there was fraud and collusion in the 
proceedings of 1882, and an attempt to interfere with the plaintiff’s rij,dit as re- 
versioner to the groTC on the death of her mother, she would be entitled in the 
present suit to claim not only a declaration of her right, but also to have tbo 
grove reduced into the possession of the life-tenant j and that such relief could 
be given upon this form of plaint. 

Ealmna Nalchiar^s Case (1), Adi Deo Narciin Singh y. DuMaran Singh (2), and 
-Sani Eumar y. Deo Saran (3), referred to. 

The plaintiff in this case was the daughter of one Ramphal 
’ Pande, deceased, and his wife Gulabi Kuar. She alleged in her 
plaint that her father always lived separately from his brothor 
Salik Bamj that he died about seven years before the institution 
of the suit, and on his death Gulabi Kuar came into possession of 
his property ; that Ramphal owned and possessed a certain grovo 
of mangoe trees with which Salik Ram and one Sachit had no 
concern, that the plaintiff’s mother and Salik Ram, having col- 
luded with Sachit, brought a suit against the latter for the grove 
and caused a decision to be passed against themselves, iii default 
of prosecution, on the strength of which Sachit had wrongfully 
taken possession of the grove in July, 1882«,* that Sachit had sold 
^sorae trees to one Ramphal JCuar ; *that the plaintiff was heir to 
Ramphal Pande and, as Gulabi Kuar was not in possession of the 
grove, was. entitled to possession thereof ; and that her cause of 
action arose in June, 1883, when she became aware of what had 
liappaned. On these allegations she claimed a declaration of her 
right and possession of the grove, making .Gulabi Kuar, Salik 
Ram, Sachit and Ramphal Kuar defendants to the suit. 

The dcfendantB Sachit and Ramphal Kuar defended the suit 
on the ground that the grove belonged to Sachit and not to Ram* 

(1) 9 Moo, 1. A. 54S. (2) I. L. li, 6 All. m, 

' - . ■ (B) A nUf p, 300. 
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plutl Paude; and on tlie ground that the question whether it be- 
longed to Siichit or Ramphal Panda had became res judicata 
by reason of the decision passed against the plaintiff’s mother in 
the suit referred to in the plaint. 

It appeared that that suit was brought by Gulabi Kuar and 
Salik Earn against Sachit, and the claim was to recover the value 
of a branch of a mangoe tree wrongfully taken by Sachit and 
for maintenance of possession over the grove. That suit was 
dismissed by the Court of first instance on the 8th February^ 1882, 
and the decree was affirmed by the appellate Court on the 8th 
July, 1882. It was decided in that suit that the plaintiff*’s father 
was not the owner of the grove, nor was Gulabi Kuar the owner. 

The Court of first instance held that the plaintiff’s suit was 
barred by the decision in the former suit. On appeal by the 
plaintiff the lower appellate Court held that the suit was not 
barred by that decision, on the ground apparently that the same 
had not been fairly obtained against Gulabi Kuar the plaintiff’s 
mother ; and, finding that the grove belonged to Eamphal Pande, 
gave the plaintiff a decree declaring her right, but refusing to give 
possession on the ground that the plaintiff’s mother was still alive. 

The defendants Sachit and Ramphal Kuar appealed to the 
High Court on the ground (i; that the suit was barred by s. 
13 of the Civil Procedure Code ; (ii) that the plaintiff was bound 
by tlie acts of her mother and could not question the same ; and 
(iii) that the plaintiff’s claim for a declaratory decree while her 
mother was alive was not maintainable, and the decree given her 
was bad. * 

Mr. /. Moioard and Lala Lalta Prasad^ for the appellants. 

Shah for the respondent, 

Sthaight, Offg. G. J. -This is an appeal preferred by the 
defendant Sachit under the following circumstances The suit 
was brought by the plaintiff-respondeut to recover possession of a 
grove from the defendant by a declaration of the plaintiff’s title 
as reversioner, on the allegation that Saphit had made a sale of 
certain trees to the second defendant Ramphal Kuar. The plaintiff 
was the daughter of one Ramphal Pande, who died seven years ago, 
leaving a widow, Gulabi Kuar, a brother, Salik, and a daughter, 
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wlio is the plaintiff in this case. Ramphal was separate from his 
hrother Salik, and his estate therefore was* inherited, first, by his 
widow Gulabi Knar, who became life-tenant, and the plaintiff is 
entitled to succeed to the estate upon her mother’s death. In 
1882 a suit was brought by Salik and Gulabi Kuar against Sacliit 
for declaration of right* and possession of the grove toVhioh the 
present suit relates, and, apparently after contest, the suit was 
decreed in favour of Sachit, and the claim of Salik and Gulabi 
Knar was dismissed. If that was a genuine suit and was pro- 
perly contested by the then plaintiffs, though Salik may have been 
improperly joined as plaintiff, still any decision then passed against 
Gulabi Knar would be binding upon the present plaintiff, and 
estop her again litigating questions which vrere then decided, lire 
authority for this view is the case of Katama Hatchiar (1), and 
the portion of the judgment in that case to which I more particu- 
larly refer, will be found at page 608 of the report. The same 
principle 'was also recognized by myself in Adi Deo Narain Singh 
v; Dnkharan Singh (2). The plaintiff now comes into Court 
peaching a transfer of certain trees by Sachit to the other defend- 
ant, Musamniat Ramphal Kuar, and is met by Sachit with the 
plea that the question of proprietary title to the grove has already 
been determined by the suit of 1882 against Gulabi Kuar, tlve 
decision of which is binding upon the plaintiff and she cannot re- 
open it now. The Munsif was of opinion that this plea was good. 
The Subordinate Judge took a contrary view. But it appears to 
me that in doing so he has stated very inadequate grounds for his 
conclusions, and has also lost sight of the real nature of the 
plaintiff’s claim and the language of the plaint. He has appa- 
rently not notiGed the most essential point in the plaint, namely, 
that the plaintiff alleges that the proceedings of 1882 were frau- 
dulent and collusive, and were got up between Salik and Gulabi 
on the one hand and Sachit on the other, and carried on for the 
purpose of improperly preventing the plaintiff from asserting 
her rights. This is a specific allegation of fraud and colhiaion ; 
and if it is established, and even if the decree of 1882 did dispose 
of the question now sought to be re-opened, the decision in that suit 
would not be binding on the present plaintiff under the circumstan- 
(1) 9 Moo. L A., 543. (2) 1. L. B., 5 All 532. 
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ces I have mentioned. This being so, it appears to me that the 
Judge has not tried the two main issues, which must be clearly de- 
termined before it is possible for us to dispose of this appeal. Be- 
fore remanding these issues to the lower Court under s. 56d of the 
Civil Procedure Code, I may observe that, in my opinion, the prin- 
ciple which I enunciated in the case of Adi Deo Baraui Singh v. 
Dukharan Singh {1) should be applied to the present claim ; and if 
it should turn out that there was fraud and. collusion in the proceed- 
ings of 1882, and an attempt to interfere with the plaintiff’s right 
as reversioner to the grove on the death of her mother, she will 
be entitled in this suit to claim, not only a declaration of her 
right, but also to have the grove reduced into the possession of 
the life-tenant. It appears to me that wa are competent to give 
such relief upon this form of plaint. I would therefore remand 
the following issues for determination by the lower appellate Court 
under s. 566 of the Code : — 


1. Did the suit of 1882 finally determine the question of the 
proprietary title to the grove now in suit between Gulabi Kuar 
and the present defendant Sachit ? 

2. Was such suit a genuine and bond fide proceeding, con- 
tested and litigated honestly from beginning to end ? 

The findings, when recorded, will be returned to this Goar t, 
with ten days allowed for objections from a date to be fixed by 
the Kegistrar. 


MahmooI), J.— I am of the same opinion. It appears to me 
that the case cannot be disposed of finally without ascertaiiimg 
the twm points which the learned Chief Justice has just formulat- 
ed. The main point would be the conduct of Gulabi Kuar in 
the litigation of 1882 ; and whether her action was induced by 
collusion or other fraudalent motives, or by undue influence, the 
resnlt would be the same. As regards the rule applicable to cases 
of this kind, I may refer to the judgment in Sant Kimar y, Deo 
'Saran {2) in which the ruling of the Privy Uouncil, to which tho 
learned Chief Justice has referred, was applied. I g-lso agree with 
what the learned Chief Justice has said in reference to the na- 
ture of the plaint in this case. 

Dsues remitted^ 


(1) I. L. K, 5 An. 5S2. 
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Before Mr. Justice OlJfield and Mr. JusUce Ti/rrcll. 

MUHAMMAD HASAN (PtAiNTiw) v. MUNNA LAL and ANOTUBie 
(Defendants)’*^ 

Pre-emption-^Wfijlb'Ut^Qrs — Eoidence of contrewt and custom'^ Act XIX. of IS/*1 

(iV.-TF. F. Land Revenue AcO^ s. TH of 1822, 0, d. (1). 

The wajih>d-aizQi a village is a document of a public clmracter, prepared 
ivifcb all publicity, and must be considered as primd facie evidence of the exis* 
teoce of any custon wbich it records. Its record of rhe existence of a custom oi 
pre-emption is sufficiently strong evidence to cast on those denying the custom 
the burden of proof ; and in the same manner, when it records a contract of pre- 
emption between the shareholders, there is a presumption that it is binding on 
the share- holders. Looking to the public character of the document, and the 'Way 
it is prepared, and that all shareholders, whether signing it or not, must he pro 
snmed to have assented to its terms, the inferences to be dctlnced from it cannot 
be disregarded except when they are rebutted by evidence of an opposite character. 

A suit to enforce the right of pre-emption, which was based ou contract 
and custom as evidenced by the toajih-ul-ars of a village, was dismissed by tlio 
lower Courts on the ground that any contract which might he founded on tlio 
taa/i6-?/Lflr2f was not binding on the vendor defendant, as that document did not 
bear his signature, and the lower appellate Court attached no weight to tho wafilf 
uLarz as proof of the custom of pre-emption, because it was dra wn up when Re- 
gulation Vn of 1822 was in force, and at that time there was no legal presumption 
of its accuracy. The claim was dismissed on the ground that the plninliflVi 
evidence did not prove the existence of a custom of pre-emption in the village. 


Held that the lower appellate Court had erred in dealing with tho evidence, 
and that although this particular loajib-nUnrz vfm made before Act XIX of 1873 
came into force, yet the weight which should attach to it entries, both as proof of 
the contract as well of custom, was very strong. lari Singh v. Ganga (1) reforred 
to. 


The plaintifF in this case sned to enforce the right of pre-emp- 
tion in respect of the sale of a piece of mua/i land situate in Kasha 
Koil, zila Aligarh. The vendor defendant acquired the property by 
pnrohase at an execution-sale on the 24th August, 1871, and he 
sold it to. the vendee-defendant hy a deed dated the 24th June, 1883. 
The plaintiff was a co-sharer in the mahal, and he claimed on tho 
basis of contract and custom, as evidenced by the following entry 
in the wajih-ul-arz .-—“ Every sharer may transfer his share as ho 
pleases, but he most offer it to the sharers of his own family ; then 


» Second Appeal No. 1233 ot IS86, from n decree of W. I! n,u rv i,\.„ ' 
Additional Judge of Aligarh, dated the Slat July, ISS.n, cmiliniiimr a deeVoe 
Babu Ganga Prasad, Munsif of Koil, dated the. 18th Seplonihcr, ISsL * 

(1) I. L. E., 2 All, 81(5. 
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to other sharers ; and if these all refuse, he may transfer it to any 
one he pleases.” 

The defendants set up as a defence that the toajib-td-arz was not 
binding on them, as it had not been attested by the vendor, and 
that the custom of pre-emption did not exist in Kasba Koil, the 
vendor denying its existence absolutely and the vendee as affect- 
ing mua/i land. The Court of first instance dismissed the suit, hold- 
ing that the entry in the wajih-itUarz relating to the right of pre- 
emption did not apply to muaji land, and that even if it did, the 
entry was not binding on the vendor and vendee, as the vendor had 
not signed the loalib-uUarz, On appeal by the plaintiff, the lower 
appellate Court held that the entry was not binding on the vendor 
and vendee as an agreement by tbe former, as it was not signed 
by the former, and that the eustuna of pre-emption in Kasba Koil 
had not been proved. It was of opinion that, as regards custom, 
there was no presumption as to the truth of the entry, such as 
s. 91 of Act XIX. of 1878 (N.-W. P. Land Revenuo Act) 
created in respect of such entries, inasmuch as the wajib-ul-arz 
in question had been framed before that Act came into force. On 
tliis part of the case it observed as follows:— 

The entry in the loajih-nharz is no doubt a pretty strong 
piece of evidence in proving the existence of the custom ; but it 
was drawn up and attested in 1872, before Act XIX. of 1873 
came into force. Some witnesses have deposed in general terras 
that the custom of pre-emption exists in the raahal, but no specific 
instances have been given in which the custom has been acted om 
or asserted* 

The inevitable conclusion seems to be that the custom 
is not proved, unless it can derive assistance from s. 91, Act 
XIX. of 1878, or some corresponding clause in the corresponding 
•enactment which was in force when the record -of-rights was 
drawn up. A reference to the official settlement report shows 
that the settlement of the, Aligarh district which is now, current 
began from 1868, The operations wex’e begun shortly after that 
date and the enactment on the subject then in force was Regiilatiom 
VII. of 1882. This enactment, by s, 9, el. (i), directed the officer 
who was malxing the settlement to make a detailed investigation^ 
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and draw np a record of the landed tenures^ rights^ interests ^nd pri«» 
vileges of the various classes of the agricultural communitj. The 
section goes on to specify the heads of information required, and 
then enacts that the information be so arranged as to admit of an 
immediate reference by Courts of Judicatiu’e, it being understood 
and declared that all decisions on the demands of samindars shall 
be regulated by the rates of rent and modes of payment avowed 
and ascertained at the settlement, &c. This section seems not wide 
enough to cover the present claim. The object of the section ia 
clearly to fix and determine the right of zamindars and tenanU^ and 
the record is not jper se sufficient to make the entry in it conclusivo 
proof of the existence of a custom of pre-emption. 

It remains to consider whether the entry can derive any con- 
firmation from s. 91, Act XIX. of 1873. The record was drawn 
up and attested in 1872, and the officers which drew -it up were 
acting under Eegulation VII. of 1822. The settlement was' not 
reported to the Board of Bevenue for sanction till 1874, and was 
not confirmed by the Government till a later date. But when 
confirmed it took effect from 1868, the year in which the former 
settlement expired. This record must be taken to bo prepared 
under Regulation VIL of 1822, and cannot derive force or validity 
from an enactment which came into force after it was drawn up.’''' 

The plaintiff appealed to the High Court on the ground (i) that 
the w'as binding on all co-sharers, and among them on 

the vendor, and the fact that it was prepared before Act XIX. of 
1873 was passed did not affect the question ; (ii) that the indorse- 
ment on the wajib-ul-arz by the settlement officer showed that it was 
attested hy all the co-sharers, and it was for the respondent to show 
that he had not attested it ; and [iii) that the vendor had acquies- 
ced in the terms of the tcajib-ul-arz for fourteen years, and was 
thereby precluded from objecting to the term thereof. 

Pandit Ajudhia Nath 2 ind Pandit Sundar Lalj for the appellant# 

Babu logindro Nath Chaudliri^ for the respondents. 

Oldfield, J. — This suit has been brought to enforce a right of 
pre-emption in respect of certain property sold by the defendant 
Baldeo Das to the defendant Munna Lai. The suit has been dis- 
missed in the Court of first instance, and that dismissal has been 
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affirmed by tbe lower appellate Court. The suit is based on con- 
tract and custom as evidenced by the wajib-ul-arz ; and the only 
ground on which the lower Courts have dismissed the suit is, that 
any contract which may be founded on the wajib-uUarz is not bind- 
ing on the vendor-defendant, as it does not bear his signature ; 
and so far as the wajih-ul-arz was relied on as proof of the custom 
of pre-emption, the Judge attached no weight to it, because it was 
drawn up when Regulation VII. of 1822 was in force, and at that 
time there w^as no legal presumption of its accuracy* He dismis- 
sed the plaintiff’s claim on the ground that the evidence adduced 
by him did not prove that pre-emption existed in the village by 
custom. The Judge appears to me to have erred in dealing with 
the evidence. Although this particular wajib-ul-arz was made 
before Act XIX. of 1873 came into force, yet the weight which 
should attach to its entries, both as proof of the contract as well as 
the custom is very strong, and the observations made by this 
Court on this subject in the Full Bench case of hri Singh v. Ganga 
(1) are as applicable here as in that case. The loajib-ul-arz is a 
document of a public character, prepared with all publicity, and 
must be considered as primd facie evidence of the existence of any 
custom which it records. Its record of the existence of a custom 
of pre-emption is sufficiently strong evidence so as to cast on those 
donying the custom the burden of proof ; and in the same manner, 
when it records a contract of pre-emption between the shareholders, 
there is a presumption that it is binding on the shareholder^'" Look- 
ing to the public character of this document and the way it is pre- 
pared, and that all shareholders, whether signing it or not, must 
be presumed to have assented to its terms, the inferences tto be 
deduced from it cannot be disregarded except when they are re- 
butted by evidence of an opposite character^The grounds, there- 
fore, on which the Judge disposed of the appeal before him are not 
valid. He must re-try the question of the binding effect of this 
wajib^ul-arz, both as to contract and custom as regards pre-emp- 
tion, and also the other issues that arise. 

The case is therefore remanded for re-trial. The costs of this 
appeal will abide the result. 

TyfiBELL, J.— I concur. 

Case remanded, 

(1) L L. R., 2 All 876. 
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Before Mr. Juslice Straight} Offg, Chief Justice.} Mr. Justice Brodhursi, Mr^ 
Justice Oldfield} Mr, Justice Tyrrell and Mr. Justice Muhmopd. 

AMANAT BEGAM and anothek (Plaintiffs) v. BEAJAN LAL anp 

OTUEKS”(DBFrfiNDANTS) *** 

Mortgoge-^Joint mortgage-’ 'Suit for redemption — J arisdicUon — Courtfee— Vahiniwn 

of suit — ** Subject-matter in dispute” ’—Act Til of 1870 (Clonri-Bees Act)} s. 7, ori, 

ix—Act VI of 1S71 {Bengal Ciml Courts Act), s. 20 — Statute, con etruciion of 

A deed of mortgage was executed by P, Tend S for Rs. 4,000. A, tlie purebaser 
of the share of iS, brought a suit for recovery of possession of one-third of the mort- 
gaged property against the mortgagees, who had purchased the shares of P and T 
the other mortgagors. 

JJeld by the Pull Bench with reference to s. 7, art. is of the Court-Fees Act 
(YII of 1870), that the defendants-mortgagees having bought up the equity of 
redemption of two of the mortgagors, and pro Ictwlo extinguished their mortgage- 
debt, and so by their own act empowered the plaintiff to sue for redemption of one- 
third of the property, the principal money now secured as between them and the 
plaintiff must now be regarded as one-third of the original mortgage amount, namely, 
JKs. 1,333-5-4-, more particularly as fiscal enactments should, as far ns possfido, b© 
construed in favour of the subject. Bdlkrishia Dhondo v. N'jgvekar (1) referred to# 

Held also, with reference to the terms of s 20 of the Bengal Civil Courts Act 
(VI of 1871), that the ** subject-matter in dispute’* in suits of this kind was the 
amount of the mortgage-debt and the mortgagee’s rights wliich were sought to bo 
paid off ; that from the terms of the plaint it was obvious that in the present cub© 
the subject-matter in dispute was.Rs. 1,333-5 4, the one- third of the original mort- 
gage sum of Rs. 4,000 ; and that it was therefore beyond the limits of the Munsifa 
pecuniary jurisdiction. 

Per Mahmoop, J.— It is a rule of construction that while in cases of taxation 
everything must be strictly construed in favour of the subject, in questions of juris- 
diction, the presumption is in favour of giving jurisdiction to the highest Court. 

Observations by Mahmood, J., as to the subject-matter of suits for the redemp- 
tion of mortgages, and the mode in which the value of such subject-matter should bo 
calculated for purposes of jurisdiction. 

This was a reference to tKe Full Bench by Petheram, 0. J., 
and Straight, J. The facts of the case were as follows : — 

The plaintiffs sued to recover possession of certain property 
which had been mortgaged by a deed dated the 1st Soptembor, 

, * Second A ppetil^o. 801 of 1885, from a deoi-eo of Mirza Abid AH Bog, Subor- 

dmate Judge oi Shahjnhanpur, dated the 21st February, 1885, reversing a deoreo 
of Maiilvi Muhammad Ismail, Munsif of Bisauli, dated the 23ra Docember, 1831. 

(1) L X. R., 6 Bom. 324# 
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1863. It appeared that three persons named Pan Kuar, Takht 
Sin^h^ and Maidan Singh, on the 1st September, 1863, mortgaged 
one-third of the 20 biswas of a village called Man for Rs. 4,000, 
for a term of five years. The mortgage deed provided inter alia 
that the profits should, daring the term of the nmidgage, be appro- 
priated in payment of Rs. 1,000 of the principal inoriej^, and the 
mortgagors should be entitled to redeem at the end of the term on 
payment of Rs. 3,0f 0. Three persons named Mohan Singh, Ohan- 
dan Singh, and Dharam Singh became the mortgagees of the 
property by virtue of a decree for pre-emption. Subsequently to this 
the rights of these persons under the mortgage were sold to persons 
named Gopi, Sham Sundar, Ram Prasad, Bhola Nath, and Makund 
Ram. Ram Prasad, Bhola Nath, and Makund Ram then purchased 
the equity of redemption of two of the mortgagors, Pan Kuar and 
and Takht Singh, and on the 13th January, 1884-, the third mort- 
gagor, Maidan Singh, soil his equity of redemption to the plain- 
tiffs. The plaintiffs brought the present suit against the heirs of Ram 
Prasad and Makund Ram, and Gopi, Sham Sundar and Bliola Nath, 
to recover one-third of the mortgaged property, tliat is to say, the 
2 biswas 4 biswansis and 7 kachwansis share of Maidan Singh, on 
payment of Rs. 1,000, one-third of the principal money due at the 
end of the mortgage-term. The suit was instituted in the Court 
of the Mansif of Bisauli, zila ShMijahAnpur. The plaintiffs paid an 
£ifd court-fee on Rs. 1,000 in respect of the plaint. The 

defendants set up as a defence, amongst other things, that, having 
regard to the principal amount secured by the mortgage, that is 
to say, Rs. 4,000, the suit was not cognizable by the Munsif. ^ The 
Munsif held that as the plaintiffs claimed to redeem on payment 
of Rs. 1,000, the suit was cognizable by him, and in the event gave 
jthe plaintiffs a decree. On appeal by the defendants the Subordi- 
nate Judge of Sh4hjahanpur held that the suit was not cognizable 
by the Munsif, the value of the subject-matter of the suit being Rs. 
1,333-5-4, one-third of Rs. 4,000, the principal amount secured by 
the mortgage ; and he also held that such value was the value for 
the purposes of the Court-Fees Act (VII of 1870), s. 7, art ix, 
and the plaint was insufficiently stamped. He made an order 
directing the plaint to bo returned to the plaintiffs to be presented 
to the proper Court. 
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The plaintift appeals d to the Hi^li Courts contending that the 
suit had been properly valued at Rs. 1,000, one-third of the princi- 
pal money clue at the end of tiie mortgage-term, both for the pur- 
Lal. poses of jurisdiction and court- fees. 

The appeal came for hearing before Petheram, C. j., and 
Straight, J., 'who referred the following questions to the Pull 
Bench ’ 

^ (i) Had the Munsif jurisdiction to hear and determine the 

suit? and 

(ii) On what amount should the court-fees be calculated hoth 
in the Court of first instance and in the Court of appeal ?” 

Pandit Wand Lai, for the appellants. — The amount secured by • 
the mortgage-deed is Rs. 3,000, and as the suit relates to one-third 
of the mortgaged property, it must be taken that one-third of that 
amount, namely, Rs. 1,000, is the amount secured, within the 
meaning of s. 7, art. ix., Court-Fees Act — Balkriskna Dhonda r, 
Nagvekar (p). For the purposes of jurisdiction, the value of tho 
subject-matter in dispute is also Rs. 1,000. The subject-matter in 
dispute is the mortgage-debt and tbe mortgagee’s right which is 
sought to be paid off, which is Rs. 1,000. Ho cited Gohind Singh 
y. KaUu {2), Bahadur y. lawah Im [d), Kuhair Singh y. Afma 
Ram {4-), CoUerell y, Stratton {b) , Krishnaiia Ghariar y ^ Srinivusa 
Ayyangar (6). 

- Vmiii A jndhia Nath (with him, Babu Ralan Chand), tox the 
respondents.— The mortgage is a joint one, and the principal 
amount secured by it is Rs. 4,000, and court-fees should be paid 
on the whole of that amount— t/'mar AAan v. Mahomed Khan (7). 
If the ^^ subject-matter in dispute ” is the mortgage-money, it is 
the whole amount of the mortgage-money. In a suit for redemp- 
tion the subject-matter in dispute is the property itself, and not 

the amount is respect of which redemption is claimed. 


Straight, Offg. 0. J,—( After stating the facts and the qnos- 

tions referred to the Full Bench, continued)— These questions 

have been argued before the Full Bench in inverse order, and it 

n‘’o 5 All. 322. 

C-^) I. L. R., 2 All. 7/8. (5) £, R 1^7 p/11 
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will therefore be most convenient to deal with them in the order 
in which they have been argued by the learned pleader for the 
appellants. The first contention urged by the learned pleader is 
as to the construction to be placed on the instrument of the 1st 
September, ISdS, which he urges was only a mortgage for Rs» 
3,0^0. We have had, by the assistance of my brother Mahmood, 
the advantage of hearing a literal English translation of the 
language of the instrument in question, and I entertain no doubt 
that by it the property was mortgaged for Rs. 4,000, and not 
Es. 3,000, and that the mere conditions as to the mode in which 
Rs. 1,000 of the amount was to be liquidated, did not affect its 
original character as a mortagage for Rs. 4,000. 

The next question relates to s. 7 of the Court-Fees Act; but 
before considering the precise terms of that section, I may observe 
that this suit is brought by one of three mortgagors to redeem a 
particular portion of the mortgaged property. Under ordinary 
circumstances, this would not only be contrary to all principle, 
but it would also be contrary to an express rule of law now con- 
tained iu the Transfer of Property Act. The reason, however, 
why the plaintiff is entitled to sue for redemption of a portion of 
the property is that the mortgagees, themselves having become 
purahasers of a portion of the mortgaged property, that is to say, 
they having bought up the equity of redemption of two of the 
mortgagors, have, pro taato, extinguished their mortgage- debt. 
For by their purchase they cauiiot make the residue of the 
mortgaged property responsible for the entire mortgage-debt, 
nor can they prejudice the right of the other mortgagors to redeem 
their proportionate share of the mortgaged property. The mort- 
gagees having broken up the integrity of the mortgage, the 
plaintiff is entitled to assert his equity of redemption, upon pay- 
ment of so much as represe nts his interest under the mortgage. 
This being so, we have to look at art. ix, s. 7. of the Court- Fees 
Act, which is as follows In suits against a mortgagee for the 
recovery of the property mortgaged, and in suits by a mort- 
gagee to foreclose the mortgage, or, where the mortgage is made 
by conditional sale, to have the sale deolared absolute,’’ the court- 
fee is to be calculated according to the principal money expressed 
to be secured by the instrument of mortgage.” Of course, if we 
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are to interpret this language strictlv, it is diffienlt to say that 
the instrument iu question in the present case espressos as socnrod 
any other sum than Its. 4,000, and the extreme contention urged 
by Pandit Ajudhia Aatk was that wo must make the plaintiff pay 
court-fees upon that sum. But it appears to mo that the defen- 
dants-inortgagees, having broken up the mortgage, and so by 
their own act having empowered the plaintiff to sue for redemp- 
tion of one-third of the property, that the principal money now 
secured as between them and the plaintiff must bo regarded as 
one-third of the original mortgage amount, namely, Rs. 1,333-5-4, 
more particularly ‘when it is borne in mind that fiscal enactments 
should, as far as possible, bo construed in favonr of the subject. ' 
My brother Mahmood reminds me of the observations of Melvill, 
J,, in Balhishm Dhondo v. Napvekar' t^l) where the same principle ‘ 
■was adopted. They are as follows “ In oases in which it is com- 
petent to the mortgagor to sue to recover a portion of the mort- 
gaged property, the debt must be regarded as distributed over the 
whole property ;‘aud as regards the portion of property sued for 
‘ the principal money expressed to bo secured,’ must bo taken to bo 
the proportionate amount of the debt for which such portion of the 
property is liable.” 

This ruling I adopt and approve, and applying it to the present 
case, I am of opinion that the court-fee payable by the apptdlant 
is payable on Bs. 1,333-5 4, as mentioned iu the judgment of tho 
Subordinate Judge. 

So much as to the question of court-fee. And now with re- 
ference to the first of tho two questions referred to the Full Bench, 
namely, the jurisdiction of the Munsif to try the suit, which 
depends upon the construction to be plaued on the words “subject- 
matter in dispute” in s. 20 of the Bengal Civil Courts’ Act. In 
the plaint what is alleged is that the plaintiff comes into court to 
redeem one-third of the mortgage for Rs. 4,000, and such is the' 
case, as I have already said, he is entitled to make. There is a 
long current of rulings in this Court to the effect that “ the sub- 
ject-matter in dispute ” in suits of this kind is the amount of the 
mortgage-debt and the mortgagee’s rights -which are sought to bo 
paid off ; and whether these rulings are tight or wrong, they ropre- 
(1) I, L, R,, a Bom. 
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sent n long carreot of aiithority from which, for my own patl, 
J should hesitate to depart. According to the rule 
diswii/,” 1 must assume that they are right, and follow them ; 
and this being so, it follows that the subject-matter in dispute in 
the present suit is the mortgage* debt and the rights of the mort^- 
gagees which the plaintiff seeks to clear off. It is therefore obvious 
from the terms of the plaint, that in this the subject-matter in dis- 
pute was Rs. 1,333-6-4:, the one-third of the original mortgage 
sum of Rs. 4,000. Without basing my judgment therefore upon 
the reasons stated by the Subordinate Judge, who appears to have 
mixed up fiscal considerations with those relating to jurisdiction, 
1 think that ho \vas right in his conclusion that Rs. 1,333-6-4 
was the value of the mortgagee’s interest and the subject-matter 
of the suit, and that it was therefore ® beyond the limits of the 
Munsif’s pecuniary jurisdiction. The order of the Subordinate 
dudge that the plaint should be returned for presentation to the 
proper Omirb was correct. My answer to this reference is in the 
sense indicated by the foregoing observations. 

Oldfielo, Bboohuhst and Tybrell, JJ., concurred. 

Mahmood, J.— The judgment of the learned Chief Justioe 
makes it unnecessary for me to say much, for I have arrived 
at the same concltivsions. He has shown that the exigencies 
of tlie case do not require ns to rule what I may call the 
major hj'pothesis upon which Pandit Ajudhia Nat¥s argu- 
ment proceeded, namely, that in all suits for redemption, the 
subject-matter is not the amount which the plaintiff offers to 
pay to the defendant, the mortgagee in possession, but the suit 
must be regarded as a claim for possession of immoveable pro- 
perty, to which claim there is a plea resisting such possession* 
But though we are not bound to decide this large question, I can- 
not help, with due respect for the rulings cited by Pandit Nand Laly 
doubting their accuracy. For I am inclined to think that a suit 
for redemption against a mortgagee in possession^ is, on principle, 
a suit by an owner having for its object the realisation of the inci- 
dents of ownership, and the plea of a subsisting mortgage amounts 
to seeking to establish a qualification of that ownership : and in 
such a dispute the scope of the subjeet-matter, . for purposes of 
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18S6 gurisdietion, would seem to be tbe plaintirs ownership of the pro- 
— perty, and not the qualification which the defendant seeks to set 
BwIm* np as a limitation upon that ownership. Again, the allegation of 
iBbajas I-ai, plaintiflF as to the extent of the limitation upon his ownership, 
.weald seem to be equally inconclusive as to-the pecuniary extent 
cand value of the dispute, for, whilst on the one hand, he may be 

-met by a plea that the mortgage charge is far higher than that 

•stated * by him, on the other hand, 1 think that the learned Pandit 
.for the-respondenta put the matter very forcibly, when he said that 
-there may be cases in which the plaintiS offers to paj nothing at 
-all, because the whole amount of the mortgage-money has been 
(paid either from the usufruct or otherwise. I have called this last 
•argument forcible, because, if the extent of the money which the 
.plaintifi-mortgagor offers to pay is to regulate the value of the 
.subject-matter -in dispute, in the case contemplated there would bo 
■no standard for auy calculation of the value. Perhaps a more 
plausible theory would be to say that the value of the subject-mat- 
ter of a redemption suit is the value of the property mtnMs the 
mortgage charge, that is, the difference between tbe two. But 
then the (lifficulfy would arise how to determine the amount of 
such difference without going into the merits of the defendant- 
mortgagee’s allegation as to the extent of his incumbrance. And 
of course, apart from the question of the mortgago-money, a re- 
demption suit may be met by the plea that either on account of 
foreclosure or prescription, the right of redemption no longer 
exists,— and it is obvious that in such a dispute the whole corpus 
of .the property would beat stake, whilst the question of juris- 
diction lies at the threshold, and must be disposed of before the 
real merits of .the litigatiou are entered upon. These observations 
have been made by me only to illustrate the nature of the consi- 
derations which lead me to doubt the rulings upon which 
Pandit JXand Lai relied, and in this I am supported by an unre- 
ported judgment of this Court in Muhammad Dilaicar Khan v. 
Arthur Gardener [S. A. No. 1039 of 1877, decided on the 18th 
January, i87«J in which Turner and Spankio, JJ., held that the 
property mortgaged was the subject-matter in dispute, and, as the 
corpus of the property in that case largely exceeded the Munsif a 
junsdiction, they held that he was not competent to try the suit. 
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1 must, however, not be understood as laying down any definite , 

role upon this point, for, as I have already said, the observations am^nat 

of the learned Chief Justice satisfy the exigencies of this particu- Bboam 

lar case. BhajanLae^ 


The question of valuation for purposes of court-fees rests upon 
very different considerations, for, as pointed out by the Lords of 
the Privy Council in Lekraj Roy v. KanTiya Singh (1), “the 
stamp duties imposed for fiscal purposes are caleulated on- a cer- 
tain rule, fixed by law, but the right of appeal depends on the 
value, which is a matter of fact.” This distinction of principle 
must never be lost sight of. In the case of Cotterell v. Stratton 
(2), cited by Pandit Hand Lai, the judgment of Malins, V. 0., 
is entitled to high respect ; but all that he there ruled was that, 
for purposes of law taxation, a certain standard should be taken j 

as the amount of the subject-matter. No question of jurisdiction ] 

was before the Court in that case, and it is therefore not applica- 
ble, because, while in cases of taxation everything is to receive 
a strict construction in favour of the subject, in questions of juris- 
diction the presumption is in favour of giving jurisdiction to the ' 

highest Court — a view which is in keeping with the principles 
up”on which the Full Bench ruling of this Court in Mdhi Lai v. 
ilfaz/iar (fi) proceeded. Therefore, as to the valuation for 

purposes of court-fees, I agree in all that has fallen from, the learned ' 

Chief Justice, and I also readily adopt the views of Melvill, J., 
in the case to which the learned Chief Justice has referred. But 
then the learned Pandit on behalf of the respondent has referred 
to another case— Umar Khan v. Mahomed Khan (4) —which, he con- 
tends, has the effect of laying down the rule that in a case such as 
the present the plaintifi-appellant should be made to pay the court- 

fees upon the WwZe mortgage-money expressed to be secured by 

the mortgase-deed. There may be some difficulty in reconciling 
the case with the ruling of Melvill, J., and I might, perhaps, with 
due respect, say that it keeps out of sight the salutary rule of con- 
struction adopted by the Courts in England, namely, that statutes 

imposing burdens upon the subject must, in every ease of 

doubt, be interpreted in favour of the subject. But 1 think it is 


(1^ It. H., 1 Ind. Ap. 317* 
C2)Jb. B.,17 m 


($) X. L. 7 All. 230. 
(4) I. h, li., 10 Bom. 41. 
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iinn6C6Ssary for me to say anything dofinito as to whotlior I concur 
in, or dissent from, the ruling, because Birdwood, J., who laid 
down the rule, distinguished it from cases such as the present, 
where the decree has not been split up or made the subject of more 
than one appeal. 

The ruling, therefore, is not on all fours with the present case, 
and I need say nothing more about it here. 

For these reasons I concur in the answers proposed by the 
learned Chief Justice to both the questions before the Full Bench. 


APPELLATE CIVIL. 


Before Mr, Justice Tyrrell and Mr. Justice Malimood* 

GANG A DEAR and another (Plaintiffs) v, ZAHURBIYA and another 
(Defendants). * 

Landholder and tenant — Suit for ihe removal of trees— Act XV of 1877 ^Limitation 
Act) f sell Al, No. Z2—JuTisdkllon—Cml and Revenue Courts— Act Xll of 
1881 (A^:-F.F. -Keni: AcO, s- 93 (6), 

Held that a suit by a laudholder for the removal of certain trees planted by 
the defendants upon land held by them as the plaintitFs occupancy-tenants *vas 
cognizable by the Civil and not by the Revenue Court. Deodat Tiwari v. Qopi 
Misr (1) referred to. 


Held also that No, 32, sch ii of the Limitation Act (XV of 1877', applied 
to the suit. Baj Bahadur v. B%rmha Bingh (2), Aimit Laly, Balhir md. 
^Kedarnath Nag Y, Kheiturpaul BritiTUino {i'), io. 

The plaintiffs in this case sued the defendants for the removal 
of certain trees planted by the latter on land held by them as occu- 
pancy-tenants, the plaintiffs being the landholders. The suit was 
instituted in the Court of the Munsif of Shamli, zila Sahdranpur. 
The defendants set up among other defences the defence that the 
suit was not cognizable in the Civil Courts, under the provi- 
sions of s. 93 ih) of the N.-W. P, Bent Act (XII of 1881). The 
Court of first instance allowed this defence, relying on Deodat 
Tiwari y, Gofi Misr (1). It found also that that the trees, the 
removal of which was sought, had been planted some eight years 


* Second Appeal No. 1313 of lS8f>, from a decree of C W. P. Wnt(H FH<f 
District Judge of SaMranpur, dated the 3rd July, 1886, condrraing a d(‘cVoe o 
Maulvi Muhammad lajammui Husain, Munsif of Shamli, dated the 16th Jauuary 
1886. 


(1) Weekly Notes, 1882, p. 103. 

(2) L L. R., 3 All, 86. 


iZ) r. 'L. E., 6 All 68. 
(4) I. L. B., 6 Calc 34, 
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before the suit was brought; and that the plaintiffs had acquiesced 
in the planting of the trees when it became known to them. On 
appeal by the plaintiffs the lower appellate Court (District Judge 
of Saharanpur) expressed no opinion on the question of jurisdiction, 
having regard to the provisions of s. 207 of Act XII of 1881, 
but held that the s^uit was barred by limitation, applying No. 32, 
sch. ii of the Limitation Act (XV of 1877). It found that the 
trees had been planted more than two years before the suit, but did 
not find when the planting first became known to the plaintiffs. 

The plaintiffs preferred a second appeal on the ground that the 
suit was not governed by No. 32, sch. ii of the Limitation Act. 

For the defendants it was objected that the suit was not cogniz- 
able in the Civil Courts. 

Pandit Sundar Lal^ for the appellants. 

Babu Ratan Chand^ for the respondents. 

Tyrrell, J.— This was a very simple suit brought by the 
plaintiffs-appellants, who are admittedly zamindars of the land in 
suit, against the defendants, who are occupancy-tenants of the land, 
seeking to restrain the defendants from converting arable land into 
a srove or wood. The Courts below have concurred in holding 
that the suit is barred by limitation. They have applied art. 32, 
sch. ii of Act XV of 1877, and in my opinion the article has been 
rightly applied. They have held broadly that some of the trees 
were planted some seven years ago, and some were planted within 
a year from the date of the suit. These findings alone are not 
sufficient for the disposal of the case. The lower Courts have not 
determined the terminus a quo of the period from which the limitation 
begins to run. Under that clause the limitation begins to run 
from the date when the perversion first becomes known to the 
person injured thereby.” It is therefore necessary to have this 
point determined. And I would therefore remit the following issue 
for determination by the Court below: — 

When did the plaintiff first become aware of the perversion of 
the land? 

The finding when made will be returned to this Court, and ten 
days will be allowed for objections from a date to be fixed by the 
Begistrar. 
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Mahmood, J.— I concur in the order proposed by my brotlier 
Tyrrell^ but I wish to add a few words. The learnod pleader for 
the respondent has contended that the suit was one cognizable by 
the Kerenue Courts, and has relied upon the case of Deodat Tiwari 
V. Gepi Misr (1). The judgment of the Court in that case was deliv- 
ered by my brother Brodhurst, and I concurred in that judgment* 
Now, s. 93 (i) of Act XII of 1881 provides that suits to tyect a 
tenant for any act or omission detrimental to the land in his occu- 
pation, or inconsistent with the purpose for which the land was 
let ’’ lie in the Revenue Court. It w[as under this section that my 
brother Brodhurst and myself held in that case that that suit was 
cognizable by the Revenue Court. I have carefully examined the 
temnants of the record that remain in this Court, namely, the 
judgments of the two Courts in that case, but in the absence of 
the plaint it is impossible to say hoW far that ruling applies to 
this case. 


Now, the plaint in this case is not for the ejectment of the 
tenant, but virtually seeks an injunction, directing the tenant to 
remove the trees in question. This relief cannot be granted by 
the Revenue Courts, and the suit is therefore cognizable by the 
Civil Court. The learned pleader for the appellant has drawn my 
attention to two rulings of this Court in Raj Bahadur t. Birmha 
Singh (2) md Amrit Lai y, Balbir (i). The first of these cases 
is a Full Bench ruling, and 1 agree with the learned pleader in 
thinking that the principle of the rulings in those cases applies to 
this case. I agree with my brother Tyrrell in holding that art. 
32, sch. ii of Act XV of 1877, applies to this case, and that the 
limitation runs from the date when the perversion first becomes 
known to the party injared thereby.’’ 


The learned pleader for the appellant has also called my atten- 
tion to a ruling of the Calcutta High Court in the case of 
nath Rag v. Kheiturpaul Sritirutno (4). I have carefully considered 
the judgment in that case. The portion which deals with the 


point now raised occurs at the end and is as follows As to 
the limitation, we think with the lower appellate Court that art. 
32 does not apply to this case. It seems to us to fall under art* 


(1) Weekly Notes, 1882, p, 102. 
C2) I. L. K., 3 All. 85. 


.,.(3) I. L.R,'6 All 68. ; 
ii) I. L. R., 6 Calc. 34. 
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120, which gives a period of six years.” No doubt the learned 
Judges in that case had very good reasons for coming to that 
conclusion, but I have not had the advantage of considering them, 
as the report gives no reasons upon this point. Under the cir- 
cumstances I agree with my brother Tyrrell in remanding the 
case' as proposed by him. 

Issue remitted* 

Before Mr. Justice Oldfield and Mr. Justice MaTimood. 

JAWAHAR SINGH (Plaintiff) u. MtJL RAJ (Defendant). * 

ArUtration-^ Powers of arbitrators— -Payment by mstalment8-‘A p^eat— Civil 
Procedure Code, 

The arbitrators to whom the matters in difference in two suits for money 
were referred to arbitration made an award for payment to the plaintiff of 
certain sums by the defendant, and further directed that these sums should he 
paid by certain instalments. The plaintiff preferred objections to the award 
in so far as it directed payment by instalments, and the Court, holding that the 
arbitrators had no power to make such a direction, modified the award to that 
extent, under s. 51S of the Civil Procedure Code. On appeal, the District Judge, 
while allowing the power of the arbitrators to direct payment by instalments, 
reduced the number of instalments which had been fixed. 

JJeZe? that the decree of the first Court not being in accordance with the 
award, an appeal lay to the .Judge, with reference to s. 522 of the Code. 

Beld also that as it was clear that the reference to arbitration gave the 
arbitrators full powers not only as to the amount to be paid, but also as to the 
manner of payment, the lower appellate Court was wrong ih reducing the number 
of instalments which had been fixed. 

Per Mahmood, J.— The word award” used in the last sentence of a. 522 of 
the Code must be understood to mean an award as given by the arbitrators, and 
not as amended by the Court under s. 518. The words “ in excess of, or not in 
accordance with, the award,” used in s. 522 were intended to enable the Court of 
appeal to check the improper use of the power conferred by s. 518. 

The appellant in these cases, Jawahar Singh, brought two suits 
against the respondent, Mul Raj, one being to recover Rs. 1,316 
due for profits and Government revenue and the other for Rs._ 
2,687-14 due on a bond. The parties referred tbe matters in dis- 
pute in these suits to arbitration. Tbe majority of the arbitrators, 

* Second Appeals Nos. 1483 and 1484 of 1885, from decrees of C. W. F, 
Watta, Esq., District Judge of Sabaranpnr^ dated the 29th May, 1885, modifying 
decrees of Maul vi Muhammad Maksud AU Khan, Subordinat© Judge of BaUaran- 
pur, dated the 27th February, 1685, 
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in tte Suit for profits and Government revenue, awarded the plain- 
tifi Rs. 1,021-9, and in the suit on the bond, Rs. 1,778-7, and direct- 
ed that both these amounts should be paid by certain instalments, 
and that each party should pay his own costs in both suits. The 
plaintiff preferred objections to the award in so far as it directed pay- 
ment by instalments, and each party to bear his own costs. The 
Court of first instance accepted the award, except in so far as it 
directed payment by instalments of the sums, holding that the 
arbitrators had no power to make such a direction. The defendant 
appealed from the decree of the first Court in both cases with refer- 
ence to the question of payment by instalments, and the plaintiff 
preferred objections to the decree in both cases, under s. 561 of the 
Civil Procedure Code, with reference to costs. 

The lower appellate Court held that the arbitrators were empow- 
ered to direct payment by instalments, but it was of opinion that 
they had not exercised this power with discretion, and it reduced 
the number of instalments. It dismissed the plaintiff’s objections, 
holding that the arbitrators had full power to make the order they 
did relative to costs. 

The plaintiff appealed to the High Court in both cases, contend- 
ing that the decree of the first Court was not appealable ; that the 
arbitrators had no power to order payment by instalments ; and 
that the lower appellate Court had improperly dismissed his objec- 
tions relative to costs. The defendant preferred an objection under 
s. 561 of the Civil Procedure Code, to the effect that the lower 
appellate Court was wrong in amending the award passed by the 
arbitrators as to the time fixed for the payment of the instalments.” 

Munshis Hanuman Frasad and Madho Prasad , for the appel- 
lant. 

Mr. Carapietj for the respondent. 

Oldfield, J.— In this case the plaintiff sued to recover a 
sum of money due for profi ts and Government revenue. In the 
Court of first instance the dispute was referred to arbitration, and 
the majority of the arbitrators gave an award in favour of the 
plaintiff for Rs. 1.021-9, payable by instalments. The first Court, 
under s. 518 of the Code, modified the award, so far as it related 
to the payment of instalments, on the ground that this* was not a 
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matter which was referred to arbitration. The defendant appealed 
to the District Judge ; and the Judge, though allowing the power 
of the arbitrators to settle the manner of payment of the instal- 
ments, reduced the number of the instalments that had been fixed. 
From this decision the plaintiff has appealed, and the defendant 
has filed objections. The plaintiff’s plea that no appeal lay to the 
Judge is bad, with reference to s. 522 of the Code, w’hieh disallows 
appeals except in so far as the decree is in excess of, or not in 
accordance with the award.” I am of opinion that the decree of 
the first Court not being in accordance with the award, an appeal 
lay to the J udge. With regard to the defendant’s objectionj it has 
force. The question before the Judge was, whether the first Court 
had rightly modified the award under s. 518 of the Code, and from 
the terms of the reference to arbitration, it is clear that it gave the 
arbitrators full powers, not only as to the amount to be paid, but 
also as to the mode of payment. Under these circumstances, it 
appears to me that the plaintiff’s appeal mast he dismissed, and 
the. defendant’s objection allowed, and a decree will be passed in 
the terms of the award. Each party will bear their own costs. 
The defendant will have the costs in this Court, 

In the connected case, S. A. No. 1484 of 1885, 1 am of opinion 
that the plaintiff’s appeal fails, because there was an appeal to the 
Judge, and as no objections have been taken here to the Judge’s 
decree, it is sufficient to say that the appeal must be dismissed 
with costs in this Court. 

Mahmood, J. — I concur in my learned brother Oldfield’s judg- 
ment in both cases. In S, A. No. 1488 of 18J^5, the submis- 
sion to arbitration, dated the 19th November, 1884, refers all 
the disputes involved by the suit between the parties ; in other 
words, the reference ‘of a cause" and ‘of all matters in difference in 
a cause'" means exactly the same thing, and only gives the arbi- 
trators power to decide on the questions raised by the pleadings, 
W’^hich are nacessary for the determination of the cause” (Russell 
on Arhitration^^. 111). This shows that the arbitrators cannot 
go beyond the scope of the suit. Now, in this case, the claim is 
one for money, and a large part of the argument of the learned 
Munshi on behalf of the appellant was to the effect that the arbi- 
trators exceeded their filing the instalments. Again, 
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,l „ 391 0( Mr. E„,.eirs wrk, it i. »id A« "titwlor m.y 
i., Lneral a.r the ti». md place .1 which p.jmenl ,8 to be made, 
thcech he need notdo so onle.s he thick 6.. It seems he may 
award one party to give the other a promi.smy cot. payable at a 
tclor. day, for that is the same thing in effect a. awardmg the 
payment 5 ae money at the fntnr. day. So he may order one 
Lrty to enecnto a bond for the payment to the other of an ascer- 
teinod sum of money at a specified time. He may direct payment 
to be made by instalments. He may add that if the sum awarded 
ho hot paid by the appointed day, the parly shall pay a laipr 
mim by way of penally ; or when the payment is to be by instal- 
ments, that if one be overdne the whole amonnt shall be payable at 
once ” This is the general rule which is observed in England, 
and I see no reason why it should not equally he 
country. With reference to the remarks of my learned brother as 
to s. 518 of the Code, I agree that the word “ award,” used in the 

last sentenoe ofs. 522, must be understood to mean an award as 

given, by the arbitrators, and not as amended by the Court under 
t 518. The words « in excess of, or not in accordance with, the 
award,” used in the former section, were intended to enable tb® 
Court of appeal to check the improper use of the power confer- 
red by s. 518, and, in the absenoe of such a check, a Court of nrst 
instance, professing to act under s. 518, might pass a decree far m 

excess of the powers given by that section. 

Under these circumstances I agree with the orders proposed by 
xBj learnod brother Oldfield in both cases* 


21 . 


Before Mr, Justice StraigM, Oig, Chief Justice, and Mr. J ustice Mahmoo^* 

MAHRA.M DAS (PiiAiNTirF)??. AJUDHIA (Dbfbndaist). • 

Act IV 0/18S2 {Tra isfer of Froperty Act), ss.10,11 — Vendor and purchaser-^ 
Conternporantous ^^ihrar-namaV— Condition restraining alienation— Restriction 
repugnant to interest created— Larnbardar and co^sharer— Collection of rents hj 
co-sharer—Sidt ly lamhardar for money had and received— Costa— Suit to 
recover costs hy way of damages. 

If, a co-sharer in a village, transferred to J[, another co-sharer, a two annas 
share, hy deed of sale. Upon the same date, A execnted an ilrar-namah in which 

Second Appeal No. 1610 of 1885, from a decree of J. Liston, Ksfi., Deputy 
Commissioner of Lalitpur,dated the 2nd Jane, 1885, confirming a decree of J. Green^ 
wood, Esq.., Extra Assistant Comimssioner of Lalitpur, dated the Ifth April, 1885^ 
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lie agreed that he would not collect the rents of the two annas transferred to hiofj 
that he would not eye r demand partition of that share, and that he would not 
alienate or mortgage it or otherwise exercise proprietary rights over it. It was 
further provided that in the event of A committing any breach of covenant the 
sale should be avoided, and the proprietary rights in the two annas share should 
re-vest in M. A suit was subsequently brought by Jf, upon the allegations that, 
in breach of the covenants of the ihrar-namah, A had collected the rents of the 
share ; that he had sought to obtain partition of the same by certain proceedings 
in the Revenue Court ; that, in consequence of his action in collecting the rents, 
the plaintiff had been compelled to sue the tenants ; that in these suits the ten- 
ants exhibited receipts given by on the basis of which the suits were dismissed ; 
and that he had been subjected to various costs and expenses. He therefore claim- 
ed, by way of damages from A, the amount of these costs and expenses, and also to 
recover certain sums of money realized by A as rent from the tenants, and 
further, by reason of the ihrar-namali, to avoid the sale-deed which preceded it. 

Seld that the deed of sale and the ihrar-namak must be regarded as record- 
ing one single transaction, i.c., they must be read together as stating the nature 
of the transaction entered into upon that date bet\^ een the plaintiff and the 
defendant, which, on the face of it, professed to be a sale of a two annas share to 
the other by the former ; and that, in this view, it was clear from the ikrar-namah 
that the proprietary title created by the sale-deed was cut down to nil, and 
limitations placed upon it which rendered it useless as a proprietary right. Sital 
I'urshad v. Luchmi PurslLad (1) referred to. 

Meld that provisions of 'this kind which absolutely debar the person to 
whom the proprietary rights have passed from exercising these rights, impose con- 
ditions which no Court ought to recognize or give effect to ; that a covenant in a 
sale-deed the effect of which is to disable the vendee from either alienating or 
enjoying the interest conveyed to him, is not only contrary to public policy, but in 
violation of the principle of ss. 10 and 11 of the Transfer of Property Act ; and 
that, therefore, as the agreement on the basis of which the plaintiff asked for 
relief was one which no Court should assist him in enforcing, the suit must fail, 

Mohnan Y, Johnson (2), A 7ia7it7ia TirtJia Char iar Magimdhu Amfialagaren 
(3), Bradley v. Feixoto (4) and Hussain Khan Bahadur v. Nateri Srlnlmsa Oharla 
(5) referred to. Balaji J. Ralialhar v. Harayanbhat (6) distinguished. 

Held by Mahmood, J., with reference to the sums realized by the defendant 
as rent, that whatever may be the rights of a laaabardar in reference to the collec- 
tion of rents, the defendant, being a co-sharer in the village, and having, thoueh 
perhaps irregularly, realized sums of money from the tenants, could not, in a Civil 
Court and in a suit of this nature, be made to repay the lambardar; and the latter s 
only remedy was to deduct the items when the h ujharai or rendition of accounts 
between the co-sharers and himself took place. 

Held by Mahmdod, J,, with reference to the costs incurred by the plaintiff 
in the Revenue Court, that such Court in the former suit was entitled to deal 

(1) I. L, E., 10 Calc. 30. (4) Tudor^s Leading Gases on Real 

(2) 1 Cowper, 543, quoted in Leake Property, 9dS. 

on Contracts, 970. (o^ 6 Mad. H. C. Hep. 3oO. 

(6) 6 Bom. H. C. Rep., A. C,, 6 pL 

64 


(3) I. L. R., 4 Mad. 200. 
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ISm -with iU qiieaMon of costs, and dealt with it, and the costs could uot be made tlw 
g'^biect-matter of fresh Utigation, and therefore could not be daimed in this 
liASEil'DAS. bj way of damages. Ghengalva Baya MiMi t. ThangaUi Ammal (1), Jalam 
' Ajothia J^ivra (2)^ Kahir v. Mahadu (3), and Vramhmhar Shmhanhm V. 

• •* Qovmdhlcd Parbhudas X^hrei^xi^t^ 

facts of this case are sufBcieiitly stated for the purposos 
of this report in the judgments of the Court, 

Mimshi /?am 5 for the appelhm^^^^^ 

Bahu llaian Chand^ for the respondent. 

• StrAIGHTj Gffg. C. J.~This was a suit brought by plaintiff- 
appellant under the following circumstances The plaintiff is the 
owner of a nine annas and six pies share in a village^ in which the 
defendant is the owner of a four annas share. Prior to ISSO, the 
defendant sold his four annas share to the plaintiff. On the 24tb ’ 
August, 1880, the plaintiff re-transferred two annas out of the four 
to the defendant for Rs. 50. This sale was effected by a sale-deed 
of that date. ConcurreBtly with the sale-deed an iioar-namaA or 
agreement was executed by the defendant, in which, among other 
things, the defendant undertook that he would not collect the rents 
of the two annas transferred to him, that he would not ever demand 
partition of that share, and would not alienate or mortgage it, or 
otherwise exercise proprietary rights over it. It was further pro- ' 
vided that in the event of the defendant committing any breach of ‘ 
these covenants of the agreement, the sale should Be avoided, 
and the proprietary rights in the two annas should re-yest in the 
plaintiff. This suit has been brought by the plaintiff on the alls- * 
gationS'thatjin breach of the covenants of the agreement, the defend- 
ant has collected the .rents of the share y that he has sought to 
obtain partition thereof by certain pioceedings in the Revenii© 
Court; that, in consequence of his action in collecting the rents, 
the plaintiff has been compelled to sue the tenants ; that in those 
suits the tenants have exhibited receipts given by the defendant, 
on the basis of which Ms suits have been dismissed ; and that ha 
has thus been subjected to various costs and expenses. He there- 
fore claims, by way of damages, from the defeiidant the araoimt of 
these costs and expenses as having been incurred by him in conse- 
quence of the defendant’s action. He further claims, by reason of 

(1> 6 Had. H. c. Rep., 192. ( 3 ) i. L. R., 2 Bom. 360. 

(2) 8 Bom. H. C. Rejp.', A. 0., 29. (4) 1. L, K,, 1 Bom. 1(>7. 
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ihes ikrar-namah oi tlie 24tli August, 1880^ to a^oid tlie sale-deed 
wiiicli preceded it. ^Tiie Courts below have dismissed the claim 
oil the ground of limitation, the lower appellate Court holding 
" that art. 91 of the Limitation Act was applicable, and the siiiC 
liaving been brought beyond five years from the date of the plaiii- 
tifFs obtaining knowledge of the defeudanFs breach of the cove- 
nants, was barred by time. It appears to me that neither of tlia 
" Courts have dealt with the case upon the correct footing. The scda 
ground upon which I propose to dispose of this appeal and the suit 
is this : I think, in the first place, that the two iiistrnmeuts of the 
24th August, 1880, must be regarded as recording one single 
transaction. That is to say, they must be read together as stating 
the nature of the transaction entered into upon that date between 
the phiintiff and the defeiiilant, which, on the face of it, professed 
to be a sale of a two annas share to the defendant by the plaintiff. 
Ill this view, it is clear from the ifcrav-nam ik that the proprietary 
title in the share conferred on the defendant and created by the sale- 
deed is thereby cut down to nil; in other words, limitations are placed 
upon it which render it useless as a proprietary right. Now tha 
principle embodied in s. 1 1 of the Transfer of Property Act has 
been recognised time out of mind by Courts,’ both of law and 
equity, in dealing with such agreements; and as the reason for it I 
do not think that I can do belter than refer to the observations of 
Lord Mansfield in Flolman v, Johnson (1). He says The objec- 
tion that a contract is immoral or illegal as between the plaintiff and 
the defendant sounds at all times very ill in the mouth of the de- 
fendant. It is not for his sake, however, that the objection is ever 
allowed, but it is founded on general principles of policy, which the 
defendant has the advantage of, contrary to the real jastice, as 
between him and the plaintiff.’’ 

As I understand it, provisions in a contract of the kli|d before 
me, which absolutely debar the person to whom the proprietary 
rights have passed, from exercising those rights, impose conditions 
which no Court ought to recognise or give effect to ; and that a 
covenant in a sale-deed, the effect of which is to disable the vendee 
for ever from either alienating or enjoying the interest conveyed 
to him, is not only contrary to public policy, but in violation of 
(I) i C^wper, HZf qaotei in Leake on Contracts^ S70, 
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tie principle enunciated in ss. 10 and 11 of the Transfer of Pro- 
perty Act. The agreement, therefore, on the basis of which the 
plaintift in this case asks for relief, is one which no Court should, 
in my opinion, assist him in enforcing, for, as I have already re-* 
marked, the sale-deed and ihrar-namah must be read as one instru- 
ment and as recording a single transaction. I, therefore, uphold 
the decision of the lower appellate Court, but on grounds different 
from those which that Court has given, as, upon the point of limita- 
tion, I think the Deputy Commissioner was wrong. I am of opinion 
that the suit failed, the plaintiff not being entitled to have the relief 
prayed by him, and that this appeal must be, and it is, dismissed 
with costa 

Mahmood, J. — I have arrived at the same conclusions as the 
learned Chief Justice, but as both of the judgments of the Courts 
below have dealt with the case in an unsatisfactory manner, I am 
anxious to recapitulate the important facts essential to the deter- 
mination of the question of law involved. I have read the origi- 
nal record and it appears to me that the case cannot properly be 
disposed of upon the ground of limitation, as it has been by both 
the lower Courts, I need say nothing further as to the point of 
limitation, becanse I think with the learned Chief J ustioe that, 
upon the merits, the suit is unuiaintainable. The facts of the case 
are, that in a village called Dasui, there was a nine annas and six 
pies share of Mahram Das, the plaintiff in this case, and a four 
annas share owned by Partab and Ajudhia, the former of whom 
was the father of the latter, who is the defendant. Early in the 
year 1880, a sale-deed was executed jointly by Partab and Ajudhia, 
conveying the four annas share to Mahram Das. Under this deed 
an area of 15 acres was specially reserved for the vendors. It 
appears that when dahhiUkharij was to be effected in the revenue 
records, the vendors did not, as required by the rules, consent to 
express their concurrence, and no was ctoied out. 

So matters stood when the vendee Mahram Das, on the 24th 
August, 1880, executed a deed of sale, whereby he conveyed a two 
annas share out of the four annas previously purchased by him 
from Partab and Ajudhia, to the latter. This deed contaiued a 
clause to the effect that the covenant as to the 15 acres contained 
in the former sale-deed null and void, and that the rights of 
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the parties slioulcl in future be governed by the new sale^-deed. 
Contemporaneously with this deed^ Ajudhia executed an ihrar-* 
namah of the same dale in favour of the plaintiff Mahram Das, 
containing certain specific conditions, which were a reproduction 
of some of the most important terms of the sale-deed itself. Now, 
I concur with the learned Chief Justice that these two docnnients 
should be treated as if they recorded one and the same transaction, 
and should be read together in order to ascertain the intention of 
the parties. If any authority is required for this view, the reports 
are full of cases on the point in connection with, the bye-hiUtmfa 
form of mortgages. The Courts in this country have ruled to this 
effect, when it appears that the deed of absolute sale is accompa- 
nied by a contemporaneous ikrar-namah by a mortgagee or condi- 
tional vendee, providing for tlie re-conveyance of the property to 
the mortgagor on payment of the price the mort^ragee has paid. 
This view is borne out by the principle on which the judgment of 
the Privy Council in Sital Pur shad v. Lurlimi Farshad (1) proceed- 
ed. Reading the two documents as one, there is every reason to 
say that if any part of either is such as the law disallows,, it must 
be treated as invalid to that extent. O’he sale-deed, after reciting 
that Mahram Das Was the owner of a nine annas and six pies 
share, and had purchased four annas, sets forth conditions which 
I need not mention, because they are more fully stated in the 
ihrar-namah executed by Ajudhia upon the same dates. The chief 
points in the ikrar-namah are — (i) that the vendee Ajudhia Would 
never sell or mortgage what he had purchased, andjif he did, it 
would be to Mahram Das himself only, for the same price as he 
had paid ; (ii) the executant Ajudhia would never have the right to 
ask for partition of his share, and was bound to keep it joint, ®and 
Mahram Das was entitled to collect rent therefrom ; (hi) the pi’o- 
perty purchased was to remain in the possession of the vendee, and 
devolve upon his natural or adopted heirs ; but in case neither were 
alive, no other person could succeed to the property under the orcK- 
nary law. There were other conditions as to the rent payable by 
the vendee for the land cultivated by himself, and the condition as 
to the 15 acres in the o|d sale-deed was set aside. Then comes an 
important clause to the effect that if the vendee should act in 
breach of the terms of the agreement, the sale-deed of the two 
(l)I. L. R,10Calc. Se, 
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1S86 jinnas share executed by Mahram Das to Ajudlua sliould be treat- 
ed as waste paper.’’ Fiirflier, the ilrar-namah says that this 
V. purchase of two annas shall be free from all attachments and sales 
Ajpmia. execution of decrees, and tlial if any person should attach the 
share, then Muhrain Das would bare the ri, 2 :ht to pay in Rs. 50, 
and such person might not bri no; to sale the property purchased 
by Ajndhia. The. learned Chief Justice has said that the Courts 
of Equity -and of Eaw in England have never allowed such a 
transaction, and this rule is based upon fundamental principles of 
public policy. ■ 

After the execution of the two docuinentSj there was a liti na- 
tion betw^een Mahram Das and Ajuiliia in connection with partition. 
There was a partition by some other co-sharers in the village, and 
Ajudhia having joined with them, succeeded on the 21st J une, 1882, 
and an order was passed by the Deputy Commissianer that the par- 
tition proceedings should go on% On the 8,tli December, IbSl, 
Ajudhia, in contravention of another condition of the ikrur-namah, 
realized two small items frdin tenants as rent. In consequence of 
this the plaintiff, Mahram Das, on ihe 12th December, 1884, 
brooght a suit in the Rent Court against the tenanfs for the recovery 
of rent from them as lainbardar. liis suit was dismissed on the 
14th January, 1885, in consequence of the tenants having proved 
that they had paid their rents to Aj'udhia. Upon this the plaintiff 
prayed for three reliefs, *--first, the cancelinent of the deed of sale 
of the 24th August, 1880, on the ground that, by reason of his 
breaches of covenant, namely, his action regarding the partition 
the collection of rents, the defendant had ceased to be owner ; 
secondly, that the defendant had wrongly received Rs. 30 and 
again Rs. 10 from the tenants, against the terms of the iA'mr- 
namaky and was liable to repay the same to the plaintiff as lam- 
bardar, as money had and received to his use ; thirdly, a sum of 
Rs. 9-2, which represented costs incurred by the plaintiff in bis 
iiosuccessful. litigation in the Revenue Court, and was how claimed 
by way of damages. I will deal separately wdth each of the reliefs 
As to the nature of the rule formulated by the Legis- 
in s. 11 of the Transfer of Property Act, I need only say 

been doubtful whether the 
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grants short of absolute transfer, the mode in which the doctrine 
has been dealt with bj the Legishitnre is applicable alike to trans- 
actions of both hinds. In other words, the principle of s. 11 
applies as much to mortgages or leases as to gifts or sales. Among 
the cases on the subject, perhaps the best authority is the judgment 
of Bluttasami Ayyar, J., in Ananlha Tirtha Chcu'inr y . Nagmntlm 
Ambalagaren (1), and particnlarlj wdiere it is said : — It appears 
to ns to be a general rule of jurisprudence tiiat wdiere an estate in 
fee is given, a condition in restraint of alienation is a condition 
repugnant to tbe nature of the grant, and, as such, inoperative. 
We think there can he no doubt on general principles ibat, when 
property is transferred absolutely, it must be transferred with all 
its legal incidents, and that it is not competent to the grantor to 
sever from the right of property incidents which the law in.separ- 
ably annexes to it, and thereby to abrogate the law by private 
agreement. The introduction of a condition against alienation 
in a grant absolute in its terms has been declared to be equivalent 
to introducing an exception of the very thing which is of the 
essence of the grant.’’ These views are in parsiiance of the rule 
hud down in Bradley v. Pdxoto (2j, and is consistent with many 
other English cases. The same rule obtains in the Muhammadan 
law. In the case of Hussain Khan Bahadur v. Nateri Srinivasa 
Charlu (3), Holloway, J., said that the rule of justice and equity 
in these cases was universal, and that where the main object of 
the orant is clear, conditions clearly inconsistent with that object, 
cannot be held valid. There are two w^ajs of dealing with a ques- 
tion of this kind. The first is to regard it as a question of con- 
struction, and to ask what the parties mean by first saying that 
ownership is to be transferred, and then saying that what is trans- 
ferred is not ownership in the proper sense. Of course, in such a 
case every attempt to reconcile these statements should be made, 
but where no reconciliation is possible^ the Goiirts say that, under 
these cirGumsfeances, the main object of the parties must be kept in 
view, and that provisions inconsistent therewith must be treated 
as void. So the matter stands in this case. The case is not like 
that with which Couch, 0. J., had to deal in Balaji /. Rahalkar v. 
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(1) T. L. R.,4 Mad. 200., 

(2) Tudor’s Leading Gases on Real Property, 968. 

( 3 ) 6 Mad. H. Cl Kep., 856. ' 
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NanjanWial (1), in which the terms of the doci.raGnt woro distinctly 
capable of being interpreted to tho effect that there was «^no 

ffrant of any interest in the land, except of the personal use of it 

for the particular purpose specified,” and that “ it must have been 
intended by the parties to the grant that it was to expire when 
the grantee and his kinsmen ceased to occupy the house themselves.” 
In the present case there is no doubt that tho deed of sale purports 
to be a conveyance of ownership, and theroforo all provisions 
inconsistent with that purpose are null and void. JFor those reasons 
I concur with the learned Chief Justice in holding that Ajudhia 
is not bound by any covenant which derogates from tho ordinary 
leffal incidents of ownership. 

The second question is, whether the Rs. SO and Rs. 10 realizsed 
by Ajudhia as rent can be recovered in a suit of this kind. It must 
be observed that, whatever may be the rights of a lambardar in 
reference to the collection of rents, the defendant in this case, being 
a co-sharcr in the village and having, though perhaps irregularly, 
realized sums of money from the tenants, ho cannot, in a Civil 
Court and in a suit of this nature, bo made to re-pay the lambar*^ 
dar. The only remedy of the latter is to deduct tho items when 
the hijhavat or rendition of accounts between himself and the co- 
sh arers takes place. 

The third point relates to tho sum of Rs. 9-2, tho costs of liti- 
gation in the Rent Court, Upon this point I am anxious to state 
the reasons for my conclusions, because there exists some conflict 
of authority. In the case of Chengtdva Raya Mndali y. Thangakhi 
Ammal (2) the Full Bench of the Madras High Court laid down 
the rule that an action lies in a Small Cause Court for the reooyory 
of costs incurred by the plain ti ft in a suit to compel registration 
of a document. The ratio of this ruling, and in particular of the 
judgments of Scotland, C. J., and Holloway, J., was that, inasmuch 
as the Registration Act omitted to provide for costs incurred by 
a party in the course of obtaining registration, therefore tho ordi« 
nary Courts were entitled to deal with such costs as ordinary dam- 
ages. Opposed to this view is a decision of the Bombay High 
Court in lalam Punja v. Khoia Jawa (3), in which Westropp, 0* 

(1) 3 Bom. H. a Bep., A. 0 , 6S. (2) 6 Mad. H. 0. Iten. 102. 

(3) a Bom. E. g, Eop., A. C., 29. ' 
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J., held that no action lies for the recovery of costs incurred hy a 
defendant in defending himself in a possessory suit brought against 
him in a Mamlntdar’s Court under Bombay Act V of 1864. So also 
in Kabir v. Mahadu ( 1 ); where a more reasonable view was adopted. 
It was there held that an action brought to recover costs of proceed* 
ings held under Act XX of I 8645 is not maintainable when the 
Court before which such proceedings were taken has made no 
order as to the payment of such costs. A similar view was taken 
in Prausicankar Shivskaiihar v. Govindlal P arhhudaB (2), where 
it was ruled that no action is maintainable for damages occasioned 
fey a civil action, even though brought maliciously and without 
reasonable and probable cause, nor will it lie to recover costs 
awarded by a Civil Courts This no doubt shows some conflict of 
■authority. My own view is, that the real principle is not limited to 
damages in tort. Wherever a Court has jurisdiction, and a civil 
suit is brought for the recovery of costs which might have been 
dealt with in the former litigation, the question may be made the 
sul>ject of a plea in limine upon a matter of procedure. S. 13 of 
the Civil- Procedure Code lays down the general rule of res fudicata^ 
and it is possible that this rule would in such a case be applicable 
by analogy. Bat whatever view may be adopted, the ratio depends 
upon the same priiiciples^ Where a Court has jurisdiction and 
orders costs, that order is final and binding. But where the former 
Court is not entitled to order costs, and costs are incurred, they 
may, in my. opinion, be made the subject of consideration as to 
damages in a subsequent suit. 

In the present ease the Rent Court in the former suits was 
entitled to deal with the question of costs, and dealt with it, and 
they cannot be made the subject-matter of fresh litigation. l am 
therefore of opinion that the costs cannot be claimed in this suit. 
For these reasons I concur in the order proposed by the learned 
Chief Justice. 

Appeal dimiissed. 

(1) I. L. B., 2 Bom., 360. <2) I. L, B., 1 Bom., 467. 
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Before Mr. Jmtice Oldfield and Mr. Justice Makmood, 


SHEOBHAROS R AI and others (Dependants) v. JIAOH RAI and others 

(Plaintipps).* 

Fr e-etnpiion — Sale to a co-sharer and stranger — Specification of interest sold ia 
stranger and of price — Righi of pre-emption of vendee-co-sharer* 

T3ie principle of denying the right of pre-emption except as to the wholes 
of the property sold, is that by breaking up the bargain the pre-eniptor would be at 
liberty to take the best portion of the property and leave the* worst part of it with 
the vendee. The rule applies only to these transactions which, while contained in 
one deed, cannot he broken up or separated. It sh<»uld be limited to such trans^ 
actions, and the reason of it does not exist where fbe shares sold are separately 
specified, and the sale to the stranger is distinct and divisible, tlidngh-contamed m 
the same deed as the sale to the co-sharers. 


The ratio decidendi oi Bhawani Prasad y., Damru(l) explained. Sheodyal Ram 
v. Bhyro Ram (2) distinguished. Guneshee Lai t Zaraut AH (S) and Manna Singh 
v, . (4) dissented from. 

A co-sharer in a village conveyed by deed of sale certain land to four per- 
sons, three of whom were co-sharers in the same patii as the vendor. The deed 
contained a speeification of the interests purchased and the considerations paid by. 
tbe co-sharers and the stranger vendees respectively. In a suit for pre-emption 
hy certain co-sharers of the ^Bmepatti as the vendor, the lower appellate Court 
held that although the co-sharers vendees had a pre-emptive right of the same 
degree as tbe plaintiff, nevertheless they, having joined a stranger with them in 
purchasing the property, had forfeited their right, and could not resist the claim 
even in respect of such portions as they had purchased under the sale-deed. 

- Held that this view was erroneous, and that inasmuch as the deed of sale 
contained an exact specification of the shares purchased by the ©o-sharers-ven- 
dees, who had an equal right of purchase to that of the plaintiffs in respect of such 
shares, and as the shares purchased and the consideration paid by the stranget 
vendee were also exactly specified, the lower Court should not have decreed the 
claim for pre-emption as to that portion of the property which had been purchased 
by the co^sharers. 

ihe facts of this case are stafed iu the judgment ortBfe’'6oSrt'. 

Mupsiiia Hamman Frasad md Madho Pmmd, for the appel- 
lants. " 

Munshi Sukh Ram, for the respondents. 


Esq., IMstrtot “of Jnly'iss’r 

cEMuushiSheo S«Ua., Munrif of MahamudaUd Gctaa, daiJ^h^Tm JanuTrT, 

S».-wV3"i;.T'E.p,ise„,,.5s, 
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Mahmood^ J. — The facts of this case may be recapitulated here 
ixi order to indicate the point of law which has to be determined. 

Tilak Hai (defendant No. 5) executed a deed of sale on the 2nd 
October^ 1884, whereby he conveyed certain specific plots of land 
constituting an area of 15 bighas 14 biswas and 18 dhurs to — (i) 
Sbeobharos, (ii) Sheo Bhik, (iii) Parkash, (iv) Bali, in lien of Rs. 
250 mentioned in the deed. The deed also conveyed a house No. 
1044, which belonged to the vendor, but the covenant of sale ex- 
pressly states that the conveyance was made according to the 
specification contained in a schedule at the foot of the deed. That 
schedule shows that out of the area of cultivated land, plots Nos- 
707, 1001 and 1002, constituting 2 bighas 5 biswas and 13 dhurs, 
was sold to Bali, and the rest of the plots to the other three ven - 
dees. As to the house, there is no express mention ; but the sche- 
dule shows that the price paid by Bali in lieu of all that he pur- 
chased under the deed was Rs. 49, whilst the- remaining sum of 
Rs. 201 was the amount of the consideration paid by the other 
, three vendees for what they took under the sale. 

The suit from which this appeal has arisen was instituted by 
Jiach Rai and others, co-sharers of the same patti as the vendor 
Tilak Rai, and as such entitled to pre-emption under the - terms of 
the loajib-ul-arz in respect of the sale above-mentioned. The lower 
appellate Court has found that, with the exception of Bali, the 
other three vendees are sharers in the same as the vendor 
Tilak, and therefore entitled to a pre-eraptive right of the same 
degree as the plaintiffs. But notwithstanding this finding, the 
learned Judge has upheld the decree of the Court of first instance, 
decreeing the claim in respect of the whole property covered by 
the sale-deed, on the ground that the three co-sharers of the tlwk 
having joined Bali, a stranger, in purchasing the property, they 
had forfeited their pre-emptive right, and could not resist the 
plain tifl^s’ suit, even in respect of such portion as they had bought 
under the sale. 

From this decree the three vendees, Sheobharos and others, 
■who have been found to be co-sharers of the e/io/c, have preferred 
this appeal, and the learned Munshi, who has appeared on behalf 
of the appellant, has confined his argument to the contention that 
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upon the findings of the lower appellate Court itself the suit should 
have been dismissed, so far as the portion of the property pur- 
chased by the appellants is concerned. On the other hand, the 
learned pleader for the respondent has relied upon certain rulings 
which 1 shall presently deal with. 

l am of opinion that the contention pressed upon us by the 
learned pleader for the appellants has force, and that this appeal 
must prevail. In the case of Sheoclyal Ram v. Bhyro Ram (1) it 
w^as held by three learned Judges of the late Sudder Dcwany 
A dal at of these provinces, that the sale of a share of an estate to 
a stranger jointly with a co-sharer of the village was in violation 
of the terms of the wajib-ul-arz, the express object of which was to 
prevent the intrusion of strangers, and that as the sale wijs one 
and indivisible, the claimant of pre-emption was entitled to a 
decree in respect of the whole property sold. Then in the case of 
Guneshee Lai V. Zaraui AH (2), a Division Bench of this Court 
carried the rule further by applying it even to a sale-deed in which 
the shares purchased by the strangers were separately specified, 
and the latter ruling was again followed in Alanna Singh v. Rama^ 
dhin Singh (d), where it was held that even an express specification 
of the shares purchased by each vendee could not alter the joint 
nature of the sale transaction, or permit of its being broken up 
and treated as involving separate contracts, so as to entitle the 
co-sharer who has purchased along with a stranger to resist the 
pre-emptive suit, even in respect of his owm specific share. 

The first two of these rulings were referred to by me in 
Bliawani Prasad v. Bamru (4), not with the object of agreeing or 
dissenting from the rule therein laid down, but simply to point 
out the anabgy with the point which was then before me. The 
exact question with which I had to deal in that case was that a 
plaintiff-pre-emptor -sThojun claiming pre-emption, joins a stranger 
in the suit, cannot succeed, because the very nature of his claim 
violates the fundamental principle of the pre-emptive right. And 
because the lower Counts in this case have misunderstood a portion 
of what I said in that case in giving expression to my rg.tio deei-* 
dendi, I wish to explain my meaning in saying that a pre-emptor 

(1) N.-W. P. a D. A. Bep., 1800, p. 53. (S) I L. R., 4 All. 252, 

. (2) N-W. P/H. a Eep., 1870, p. 34 (4) I L. R„ 5 All IW. 
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“ who, in purchasing property himself, joins a siranger in sueli pur- 
chase/^ could not subsequently resist the claim of other pre-emp- 
tors, who in suing for pre-emption vindicate the polii*y of the 
right,” All that* I meant by the words which I have emphasized 
was, that the nature of the joint purchase should be such as to 
make it as impossible to ascertain the interests acquired by each 
of the joint purchasers as it would be in the case then before me to 
ascertain how much the pre-emptor was claiming, ’'and how much 
of the pre-emptive interests he had made over to the stranger 
whom he had joined iu instituting the joint suit. That in such cases 
the sale, on the one hand, and the suit on the other, cannot be 
subjected to a division of interests, is obvious ; and an illustration 
of this is to be found in the recent case of Karan Singk v. Muham^ 
mad Ismail Khan (1), in which Petheram, O.J,, laid down a rule 
which, in the result, has the same effect as the rule laid down by 
me in Bhawani Prasad v. Damru (2). And I wish to add that 
nothing wdiich I said in the latter case should be so understood As 
to lay down the broad rule that, in every case, regardless of the 
nature and incidents of the transaction of sale, the mere fact of a 
stranger having acquired rights under the same sale-deed as a co- 
sharer entitled to pre-emption under the loajib-'ul’arz^ would entitle 
the other co-sharers to pre-empt even the separately specified ^por- 
tion of property purchased by a co-sharer entitled to an equal pre- 
emptive right. 

In the present case the sale-deed contains an exact specifica- 
tion of the shares purchased and the price paid by the vendees- 
appellants, and it contains also an exact specification of the shares 
purchased and the price paid by the vendee-defendant Bali. The 
case of Sheodyal Ram v. Bhyro Ram (3) is not in point, Because the 
three learned Judges who decided that case adopted as their ratio 
decidendi that the shares sold and sought to be pre*empted were 
not capable of division, and were not separately specified. In the 
case of Guneskee LalY, Zaraut Ali \A) I respectfully think the rule 
was carried too far, and so also in Manna Singh y, Ramadhin 
Singh (5). With neither of these rulings am I prepared to agree, 
because the principle ov ratio decidendi of denying the right of 

(1) T. L. R , 7 All. 800. (3)N-W. P. S. D. A Rep., 1800, p.53. 

(2) I. L. li., 5 All. 197. (4) N.-iV, F. H. C. Rep., 1870, n. 343. 

(5) I. L;R,4AU. 252. 
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188 $ pre-emption, except as to tlie whole of the property sold, is that 
Sheobharos breaking np the bargain the pre-eraptor would be at liberty to 
Rai take the best portion of the property and leave the worst part of it 

Juch Bii, with the vendee. In the two last-mentioned cases, the shares are 

separately specified, and where such shares are separately specified 
and the sale to the stranger is distinct and divisible, although cou- 
taiiied in one deed, the reason of the rule does not exist. The rule 
applies only to those transactions which, while contained in one 
deed, cannot be broken up or separated; and the rule should be so 
limited, for it would be a very great hardship if the vendee, by the 
association of a stranger in respect of a small but specified portion 
of the property purchased, should have to forfeit bis entire right of 
purchase in favour of a sharer having equal but not preferential 
rights. Indeed, where the share of each purchaser and the price 
which he had paid fer it are distinctly specified in the sale-deed, 
there is really no breaking up of the bargain, as understood in the 
law of pre-emption, if the purchaser is ousted from the specific 
share which he has individually purchased along with others under 
the same deed of sale. Moreover, even under the strict rule of the 
Muhammadan law of pre-emption, the pre-emptor, in dealing with 
a sale under which more persons than one have purchased, is enti- 
tlec^to say that he objects to the intrusion of only one of the pur- 
chasers, and wishes to exclude him by pre-empting the specific 
share which such purchaser has individually acquired. And the prin- 
ciple in its application to the present case shows that the exclusion of 
the purchaser Bali is all that the pre-emptive terms of the wajib-uU 
arz necessitate, and he would be subjected to no hardship, such as 
the breaking up of a single bargain implies, if he has to give up all 
that he has purchased, and receives the price which ho individually 
paid for his specific share of the property. 

jPor these reasons I hold that the lower appellate Court in 
^ case should not have decreed the claim for pre- 

emption against the present appellants, who are co-sharers in the 
same thok as the vendor, and as such had an equal right of pui*- 
chase to that of plain tiflfs in respect of the shares specified in the 
deed of the 2nd October, 1884, as purchased by them. 

I would decree this appeal and set aside the decrees of both 
the lower Courts, so far as they decree the claim of the plaintiffs- 
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respondents to that portion of the property which was purchased 
by the appellants, and to the extent of the claim which has been 
successfully resisted by defendants, the plaintiffs will pay costs in 
all the Courts. The plaintiffs will be entitled to a decree in res- 
pect of the share purchased by Bali against the vendor-defendant 
and Bali, d'efendantj with costs, to that extent, incurred in the 
Court of first instance, on condition of the plaintiffs depositing in 
that Court the sum of Rs. 49 for payment to Bali, defendant, 
within one month from the date when this decision reaches that 
Court, otherwise the suit in this respect also will stand dismissed 
with costs* 

The decree will be prepared in the above terms with reference 
to s. 214 of the Civil Procedure Code. 

OlD'FIELD, J. — 1 concur. 

Appeal allowed* 


Before Mr, Justice Straight, Offg. Chief Justice^ and Mr, Justice Mahmood, 
DEOKI NANDAN (Djsfendant) v , DHIzlN SING-H (PLAiNTitF). * 

Sir land — Moa-proprietary tenant — JSfature of the right of occupancy' — Act XII 
of 1881 P.£entAct), %. 7— Trees. 

In a suit for recovery of possession of zamindari property conveyed Iby a sale 
deed, including certain plots, of land which, were the defendant- vendor’s sir, the 
lower Courts held, with reference to s. 7 of the North-West Provinces Bent Act 
(XII of 1881), that the defendant was entitled to hold possession of the said plots 
as ex-proprietary tenant, but as it appeared that they had fruit and other trees upCn 
them, the Courts awarded the plaintiff possession of these trees on the ground that 
the nature of an ex-proprietary tenure did not entitle the holder to resist a claim of 
this kind as to the trees upon the land forming the area of such tenure. 

Held that this decision was erroneous, and that the plaintiffs claini to 
possession of the trees upon the plots in question must be dismissed. 

Per Mahmood, J., that the principle of the maxim cujus est solum ejus est 
usgue ad cmlum was applicable to the case by way of analogy, and that an ex-pro^ 
prietary tenant had all the rights and incidents assigned by jurisprudence to the 
ownership of land, subject only to the restriction imposed upon the occupancy- tenure 
by the statute which created it, and that hence he would be entitled to tbe trees on 
the land, and to use them as long as the tenure existed. Bihee Sohodwa v. Smith (1 
JSfarendra Harain Boy Chowdliry v. Ishan Chandra Sen {2), G opal PaiideyY, 

^ • Second Appeal No. 1632 of 1885. from a decree of F. E. Elliot, Esq., J)is- 
triet Judge of Allahabad, dated the 12th June, 1885, confirming a decree of Fandit 
Indar Narain, Munsif of Allahabad, dated the 6th November, 1884. 

(1) 12 B. L. R. 82. (2) 13 B. L. R. 274. 
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Parsotam Das -(I), Qoluck Mam v. Niiba Soomhiree Bassee (2), Shaikh Mahomed 
All Y. Bolahee Bhuggiii (3), Ram Baran Mam y . Salig Ram Singh Debi 

Prasad v. liar Dijal (5), referred to. 

Also per Mahmood, J., tkat it would be impossible to give effect to the lower 
GourW decrees without disturbing the ex-proprietary tenant’s rights, for if tL® 
plaintiff were entitled to possession of the trees, he would be entitled to enter upon 
the land to get at the trees, becmse when the law gives a right, it must be under- 
stood to allow everything necessary to give that right effect. 

The plaintiff in this case sued the defendant for inter alia 
possession of three plots of garden land and the trees thereon situ- 
ated in a village called Thawan, These plots were numbered in 
the village papers 1021, 1024, and 1039. He claimed by virtue 
of the purchase from the defendant, under a sale-deed, dated the 
iSth September, 1883, of the defendant’s proprietary rights in the 
village to the extent of an 8 gaiidas share, together with the trees, 
groves, and all the rights and interests thereto appertaining. The 
defence to the suit was that the land was the defendant’s siV-land at 
the time of the sale to the plaintiff, and he was entitled to retain 
possession of it, as also of the trees, as an ex-propriotary tenant, 
under the provisions of Si 7 of the North-Western Provinces Reift 
Act (Xfl of The Oourtof first instance (Miinsifof Allah- 

abad) held that plots Nos. 1021 and 1039 were the defendant's sir- 
land at the time of the sale, and that therefore ho was entitled to 
the possession of these plots, as an ex-proprietary tenant, under 
the law mentioned above, but thit the plaintiff was entitled to the 
possession of the trees, as the defendant had sold all the trees, and 
trees did not come within, the operation of s. 7 of the Rent Act, 
The Court accordingly dismissed the plaintiff’s claim for possession 
of lands Nos. 1021 and 1039, but directed that ^Hhe plaintiff 
should be pub in possession of the trees.” 

The defendant appealed, and the lower appellate Court ( District 
Judge of Allahabad) held that the defendant was not entitled to 
retain the trees, having sold them to the plaintiff. 

The defendant preferred this second appeal on the ground that 
the land being «iV, and being occupied by the trees in dispute, he 
was entitled to retain possession of such trees as long as they 
existed, 

<1) I. L. R„ 6 All., 121. (4) I L. E., 2 All. 896. 

(2) 21 W. R. 344. (6) L L, IL, 7 All. 691, 

(3) 24 WaL830. 
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Lala Jokhu Lal^ for fclie appellanL 

Munshi Hanuman Prasad and Manshi Madho Prasad^ for tba 
respondent. 

MaHMOOD, J. — Tn this case I think it is necessary to recapi- 
tulate the essential facts in order to indicate the point of law which 
we arc called upon to determine. 

The defendant was the owner of a twelve-gancla share of tlie 
zainindari interests in a village. Out of that property hoj on the 
13th September, 1883, executed a sale-deed as to an eight-ganda 
share, which he conveyed to the present plaintiff with all rights 
appertaining thereto, including 5zV-lands and sayar items, in con- 
sideration of Rs 800. It appears, as stated by the plaintiff, that 
the latter, under the sale-deed, obtained possession on the 30th 
March, 1884, It is alleged that after this the defendant ousted 
the plaintiff, this being the cause of the present suit. The object 
of the suit was the recovery of possession of the whole property 
conveyed by the deed, iiickiding three plots, Nos. 1021, 1026, and 
1039, on the ground that these also were included in and covered 
by the deed. 

The Court of first instance framed twm issues as to these plots 
in reference to a plea by the defendant to the effect that these 
plots were his sir, and that he was entitled, under s. 7 of the Bent 
Act, to hold them as an ex-proprietary tenant. The Court held 
that out of the three plots, Nos. 1021 and 1039 were found to be 
the defendant’s ^iV-lands, and that, as such, the defendant was 
entitled to hold possession of them as an ex-proprietary tenant. 
With respect to the remainder, the larger portion of the suit, 
the Court decreed the claim ; but with respect to the two plots I 
have mentioned, the provisions of the statute prevailed, and the 
plaintiff was held not entitled to oust tlie defendant from posses- 
sion. At the same time, as it appeared that these two plots had 
fruit and other trees upon them, the Court decreed the claim in 
such a manner as to award the plaintiff possession of those trees* 
The plaintiff does not appear to have appealed, but the defendant 
did so to the District Judge. The lower appellate Court has 
upheld the findings of the first Court upon grounds stated in the 
judgment, namely, that the nature of an ex-proprietary tenure 
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does not entitle the holder to resist a elaim of this kind as to the 
trees on the land which forms the area of that tenure. The lower 
appellate Court, thereforoj afSrmed the 6rst Omirt’a cieeree^ and 
hence this second appeal has been preferred on the ground thns 
stated in the memorandum of appeal: — The decision of the 
learned Judge is against the principle of ex-proprietarv tenancy- 
right, inasmuch as when the land in suit is sir^ and is occupied by 
trees, the appellant had a right to retain possession of them while 
the trees exist.’’ Tli^ case, as it has been argued, rests upon this 
single question, and my conclusion is that the contention has force 
and the appeal should prevail. It seems to me th**t the question 
in the case is one of first impression; that is to say, I am not 
aware of any decision of this or any other Court in which there 
is a specific ruling on the subject, 1 consider it my duty, there- 
fore, to express my views as fully as may be necessary for the 
purpose of settling the law. In the first place, it is necessary to 
bear in mind the exact nature of the right of occupancy held by 
an ex-proprietary tenant in these Provinces. That right is regu- 
lated by s. 7 of the Rent Act, which provides as follows : — Every 
person who may hereafter lose or part with his proprietary righte 
in any mahal, shall have a right of occupancy in the land held by 
him as sir in such mahal, at the date of such loss or parting, at a 
rent whicdi shall be four annas in the rupee less t[)an the pre- 
vailing rate payable by tenants-at will For land of similar quality 
and with similar advantages. Persons having such rights of 
occupancy shall be called ^ ex-proprietary tenants.’'” Hero then 
is a statement in clear terms of what are to be the rights of those 
who, having once been owners of a mahal in whole or in part, 
cease to be so ; and the seotion ends by saying that these rights in 
their sfr-lands are to be those which are enjoyed by occupancy- 
tenants. At this point I think it will be useful to trace the history 
“ of the oecupancy-tenure in the Bengal Presidency. I may first 
refer to the judgment of Phear, J,, in Bibee Sohodwa v. Smith (1) 
in which a question having arisen as to tl;e nature of the ooeupancy- 
right, that learned Judge said This right, resting upon legis- 
lation and custom alone, is not derived from the general proprie- 
tary right given to the zamindar by the Legislature, but is, as I 

(1) 12 IL L. IL 8‘3. 
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understand, in derogation of, and lias the effect of cutting down 
and qualifying, that right. I may.say that in my conception of 
the matter, the relation between the zamindar’s right and the 
• occiipancy-rjot’s right is pretty much the same as that wdiich 
ob tains between the right of ownership , of land in England and the 
servitude or easement which is termed pro^t d prendre. It appears 
to me that the ryot’s is the dominant and the zamindar’s the ser- 
vient right. Whatever the ryot has, the zamindar has all the rest 
which is necessary to complete o wner ship *of the land, subject to 
the ocenpancy-ryot’s right, and the right of the village, if any, to 
the occupation and cultivation of the soli, to whatever extent these 
rights may in any given case reach. When these rights are ascer- 
tained, there must remain to the za mi ndar all rights and privi- 
leges of ownership which are not inconsistent with or obstructive 
of them.” These observations are fully applicable in principle and 
by way of analogy to the occupancy-rights existing in thc'^e Pro- 
vinces. The next case I wish to refer to is the decision of the Full 
Bench of the Calcutta High Court in Narmdra Natain Roy Ohoxo* 
dhry v. Islian Chandra Sen (1) in which, though in some respects 
. differing from the conclusions of Phear, J., in the case I have 
quoted, Ms and his views as to the nature of the 

occupancy-right in Bengal were generally adopted. These rulings 
are important/ because the right of occupancy in these Provinces 
was created at the same time and by the same legislation as in 
Bengal. The next case is Gopal Pandey v. Parsotam Das (2). I 
refer to my judgment in that case, because I was in a minority of 
one, and my observations have not been summarized in the head^ 
note of the report. After referring to the two cases cited above, 

I said (at p. 131) that in the case of an occupancy-tenant the 
right which the Legislature has conferred upon him is such as sub- 
ject to t|ie limitation prescribed by the statute, prevails against all 
the world. The subject of the right is the land held by the tenant, 
and whatever changes the ownership of that land may undergo, 
the occupancy-right subsists in, and goes with, the land.” 

Then, after referring to a ruling of the Sudder Board of Reve*^ 
nue, I went on to say:— I confess I am unable to take any such 
view. It seems to me to be based upon what, I cannot help feel- 
(1) 13 B. L. B., 274. (2) T, L. R„ 5 All» 121. 


18<8t> 


Beoki 

HaNDj^N 

V. 

Bhian SixQa. 


472 


THE INDIAN LAW EEPOETO, 


[VOL vrn. 


1886 


Bisoiit 

.V, 

BhianSinbs. 


jug, is a miscoacoptioo of the nature of the ocoupancy-riglit I 
have already endeavoured to show, by introdiiciug a comparison be- 
tween the occiipancy-right of an Indian cultivator and the empAy- 
teum of the Romans, that the right, as now defined by the statute, ** 
is, subject to its own limitations, as innoh a real and subsisting 
right as any other kind of estate carved out of the full ownership of 
land.’’ The rest of the judgment refers to other matters with 
which we are not now concerned. I still adhere to the views 
which 1 then expressed, and I incorporate them in my present 
Judgment because, in dealing with questions of this kind, I under- 
stand that the Mufassal Courts suppose my jufigraent to have been 
dissented from, upon all points, by the other members of the Full 
Bench. My view, as I was not at that time aware, is also support- 
ed by the decision in Goluck Ram v. Niiha Soonduree Da&see\\')j 
where the Judges again compared one kind of tenure in Bengal to 
i\iQ emphyteims of Roman law. Again, there is the case of Shaikh 
Mahomed Ali v. Bolakee Bhuggut (2) in w^hich the raiio of the judg- 
ment of Mitter, J., is in keeping with the view which I entertain, 
for it was there held that the trees were included in the lease 
relating to the land on which they stood. Again, I may refer to 
Bam Baran Rani v. Salig Ram Sin.gh (d) where tlie Judges of this 
Court expressed the view that, by virtue of one incident of the 
occupancy-right, the trees acceded to the soil, and were liable to be 
dealt with by the occupancy-tenant, unless something happened to 
bring his tenure to an end. 

No ruling upon the exact point here has been cited before us. 

The question after all depends mainly upon the interpretation to 
be placed upon the word land ” in s. 7 of the Kent Act. This is a 
word which has a very specific legal signification. In the first 
place, I refer to a passage on p. 420 of Maxwell’s work on the 
Interpretation of Statutes,” where it is said : — The word ^ land‘d 
includes messuages, tenements and hereditaments, houses, and build- 
. ings of any tenure unless there are words to exclude houses and build- 
ings, or to restrict the meaning to tenements of some particular 
tenure ” In India, we have a definition of the expression ''immove- 
able property” in s, 3 of the Transfer of Property Act,in which timber 

(I) 21 W. li. 344. (2) 24 W. K. 830. 

(3ji. L. 2 Ail m, 
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is exclnded from the notion of land — an interprotati()n which is 
special to the Act, and which would go to show, if anything, that 
the word ^^land” was of wider meaning than the framers of the Act 
intended should be attached to the term immoveable property.’’ 
In the Oudh Rent Act, s. 13, the word land” is again defined very 
broadly. Again, s. 2, cl. 5 of the General Clauses Act, defines 
the term ^•immoveable property ” in a manner which, though 
it tends to support my view, is not conclusive on the question. 
This being so, I think myself entitled to decide the question by 
reference to first principles. At p. 293 of Broom’s Legal Maxims,” 
the following remarks occur: — ^^Not only has land in its legal 
specification an indefinite extent upwards, but in contemplation of 
law it extends also downwards, so that whatever is in a direct 
line between the surface of any land and the centre of the earth, 
belongs to the owner of the surface ; and hence the word ^ land’, 
which is nomen generalissimum^ includes not only the face of the- 
earth but everything under it or over it ; and, therefore, if a man 
grants all his lands, he grants thereby all his mines, his woods, 
his waters, and his houses, as well as his fields and meadows.” 
The author proceeds to say that this general meaning may be varied 
by special circumstances, such as the terms of a grant, and, I sup- 
pose, equally by the provisions of a statute. The maxim is ciijm 
est solum fjus est usque ad cceium» It appears to me that this maxim 
is based on sound principles, which are fully applicable to this 
country. 

I must not be understood as holding that the ocoupanoy-rights 
of an ex-proprietary tenant is such as to render that maxim, which 
is of peculiar importance in England, fully applicable in a matter 
of this kind. All I say is that the principle underlying the 
maxim is applicable to a case like this by way of analogy ; and I 
am prepai'ed to hold that an ex- proprietary tenant has all the rights 
assigned by jurisprudence to the ownership of land, subject only 
to the restriction imposed upon the occupancy-tenure by the sta- 
tute which creates it. The Rent Act, in s. 34, cL {c) (1) provides 
that no tenant (and, d fortiori^ no occupancy-tenant) is to be 
ejected from his holding for any act or omission ^Svhich is not 
detrimental to the land in his occupation, or inconsistent with the 
purpose for which the land was let,” Then s. 93 (Z>) provides foi- 
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suits to eject a tenant for any act or omission detrimental to 
the land in his occupation, or inconsistent with the purpose for 
which the land was let,” implying that e\^en a tenant who has an 
occupaucy-right may be ejected. Farther, s. 149 provides that 
‘Svhenever a decree is given for the ejectment of a tenant, or 
the cancelinent of his lease, on account of anyaot or omission by 
which the land in his occupation has been damaged or which is 
inconsistent with the purpose for which the land has been let, the 
Court may, if it think fit, allow him to repair such damage 
within one month from the date of the decree, or order him to 
pay such compensation within such time, or make such com- 
pensation within such time, or make such other order in the 
case as the Court thinks fit ; and if such damage be so re- 
paired or compensation so paid, or order obeyed, the decree shall 
not be executed.” So that even if the occupancy -tenant perverts 
the land, he is not liable to ejectment if he gives compensation, 

I refer to these provisions in order to show that the intention 
of the Legislature was to make the occupancy-tenure as near as 
possible to full ownership. In support of this view I may refer 
to my own judgment in Dehi Prasad v. Har Dyal (1), in which I 
said that a mortgage of his holding by an occupancy-tenant was 
not in defeasance of the occupancy-tenure, the words of the 
statute referring not to dealings of this kind, but to physical mis- 
use of the property. Subject to these restrictions, I hold that the 
occupancy -tenant practically enjoys the incidents of the owner- 
ship of the land, and if so he is entitled to the trees on the land, 
and to use them as long as the tenure exists. 

In the present case, the defendant pretended to convey his ««>- 
land. Under s. 9 of the Rent Act the sale would be void so far 
as it purported to operate in defeasance of the occupanoy-right. . 
Under the circumstances the Courts below were wrong in holding 
that the trees did not form part of his tenure, and in saying that 
possession might be given to the plaintiff-vendee as proprietor of 
the trees without disturbing the defendant’s ex-proprietary tenure. 
It would he impossible to give effect to such decree without disturb- 
ing the ex-proprietary tenant’s rights, because if the plaintiff was 
entitled to possession of the trees, he would be entitled to enter 
(1) I. L. B., 7 All 691, 
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upon the land to get at the trees, because when the law gives a 
riiiiht, it must Be understood to allow everything necessary to give 
that rigbb effect. Supposiiig the whole of this land were covered 
by trees, and possession of the trees was given to the plaintiff, the 
eX'proprietary tenure would practically be defeated. 

For these reasons I would decree the appeal, and direct that 
the decrees of both Courts be so modified as to dismiss the plain- 
tiff’s claim, so far as it seeks possession of the trees within the 
two plots Nos. 1021 and V 39, which liave been found to be 
and that costs in all Courts, as regards this particular part of the 
subject-matter, be allowed to the defendant-appellant in proportion 
to the amount involved. Beyond this I would not disturb the 
first Court’s decree. 

Straight, Offg. 0. J. — I concur in my brother Mahmood’s 
conclusions as to the proper order to be passed in this case. 


Before Mr. JuHlce Straight, Offg. Chief Justice, and Mr. J'UsUcc Mahnwod. 

MAHGXJ LAL and otbkbs (Dbfenhants') v. KAiSfDHAl LAL and anotiieii 

(Plaintiffs). *** 

Act Xy of 1877 (Limitation A ct), s. 14— Prosecvtinf/^ — ^^Qood faW'^ — Other 
cause of a like naturd^ — Limit ition Act, construction of 

In October, 1881, an account was struck between K and My and a sum of 
-Rs, 1,457 was agreed between them to be the correct balance then due by the latter to 
the former. Of this amount, a snm of Rs 885 was paid. In March, If* 85, AT sued 
M for the balance of Rs. 600 then due on the account stated. The plaintiff claimed 
the benefit of s. 14 of the Limitation Act (SV of 1877) as suspending the running 
of limitation during the pendency of a former suit which he had prosecuted against 
the defendant in 1884 and 1885, and which had been dismissed on the merits. That 
was a suit for the redemption of certain zamin.lari property on which the defendant 
held a mortgage, and the plaintiff claimed in that stiit that the amount of the 
balance due by the defendant on the account stated should be deducted from the 
moitgage-money under an oral agreement entered into by the parties in 0®tober, 
1881. 

Meld that the plaintiff could not he said to have formerly prosecuted his re- 
medy in respect of the items now claimed in a Court ’whmh, for want of jurisdiction, 
or other cause of alike nature, was unable to entertf&iu it; that the provisions of 
s,l4 of the Limitation Act therefore were not applicable • and that the suit was bar- 
red by limitation. 

♦ Second Appeal No. 1686 of I8S5, from a decree of Mirza Abid Ali Khan, 
Subordinate Judge of Shlihjahanpur, dated the 17th June, 1885, reversing a decree 
of Rai Bahai Rai, Muusif of ShahjahSnpur, dated the ISth Aptil, 1885. 
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Per Stratoot, Offg. '0. J — The fortnw suit was not founded upon the same 
cause of action as the present, inasmuch as it was founded upon the alleged oral 
agreement and not upon the account stated, * 

Per Mahmood, J — The Courts of British India in applying Acts of Limitation 
are not bound by the rule established by a balance of authority in England, that 
statutes of this description most be construed strictly. On the contrary, such Acts 
where their language is arabiguous or indistinct, should reoeife a liberal interpret 
teitiotiji, and be treated as “ statutes of repose” «nd not as of a penal character or as 
imposing burdens. RoJi^am v Morlet/ (1), Syed Ali Saih v. Sri Raja Sanyasiraz 
Ptddabulhjra Simhtdii Bahadu*- (2), Hmpres.^ v. Kola Laltnig (3), Bell v. Morrison 
(4), Shah Keram'^t Hossein v. Golah Koonwut (5), and Mohnminud Buhadoor Khan 
V. The Collector cj BareVly (6), referred to 

The facts of the case are stated in the judgments of the Court. 

Miinshis Hannman Prasad and Madho Prasad, for the appel» 
lauts. 

Sir. Abdul Majid and Pandit Nand Ld^ for the respondents. 

Straight, Offg. 0. J.—^This appeal relates to a suit brought by 
the plaintiffs-respondents under the following circum’^tances 
The plaintifFsj alleging that on the 12th October, 1881, a certain 
account was struck between them and the defendants, seek to 
recover the balance of that account, on ac ’ount of which a certain sum 
of Rs. 885-15 was then paid, and the cause of action is stated to have 
arisen on the 24th February, 1885. It appears that for some time 
before the I2th October, 1881, there were pecuniary relations 
bet\veen tlie parties, the plaintiffs having from time to time advanced 
moneys to the defendants, which were duly entered in the books 
of the former. On the 12th October, 1881, those accounts were, 
as I have said, made up, and a balance of Rs. 1,457 was found due 
by the defendants to the plaintiffs, and it was agreed between 
them that this was the correct balance theii due, Bs. 885-15 were 
paid of this amount, and the debt was reduced in round figures to 
about Rs. 600, the amount with interest, which the plaintiflFs in 
this suit seek to recover as upon an account stated. I have 
remarked that in the plaint there is an allegation that the cause of 
action arose upon the 24th February, 1885, and to explain how 
this date was arrived at, it is necessary to refer to certain matters 
in connection with a former suit between the same parties in 1885. 
It would seem that as far back as 1873, the plaintiffs became the 

(1) 1 De O. arid J . 1 j 26 L. J., On. 4 38. (4) 7 Petera (IT S.> B, 360, 

(2) 3 Mad. H. C Rep. 5. (5) 3 W. R. lOl. 

(3) I. L. E., 8 Calc. 214. (6) L, B, ,l lod Ap. 1C7. 
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purchasers of the equity of redemption in a zamindari estatej which 
had been mortgaged to the defendants, and on the 15th November, 
1884, a suit was brought by the plaintiffs, as purchasers of that 
equity, against the defendants for redemption of the mortgaged 
property. In that suit the plaintiffs put their case in this way; 
that is to say, after stating the amount of the mortgage-debt due 
from the original mortgagor to the defendants-mortgagees to be 
Rs. 1,226, they alleged that by an oral arrangement, which had 
been come to between the defendants and the plaintiffs on the 4tli 
December, 1881, it had been settled that whenever the latter should 
claim redemption of the property, they should be allowed to take 
credit to the extent of Rs, 885, the balance then due from the 
defendants on the account stated on the 24th October, 1881. I 
need scarcely point out that this was a very peculiar form in which 
to present a suit for redemption, though I pronounce no opinion 
as to its legality; but what it came to was this, that because the 
defendants owed the plaintiffs the latter sum, they were entitled to 
redeem the property on paying the difference between Rs. 865 and 
Rs. 1,226, the amount of the mortgage. The Subordinate Judge 
decided that suit against the plaintiffs and seems to have given good 
reasons for his conclusions, their effect being that the agreement set 
up by the plaintiffs was found not to have been established. Their 
suit was therefore dismissed to the extent that they were not allow- 
ed Jo redeem except on payment of the whole sum of Rs 1,226 
due upon the mortgage. This dismissal took place on the 24tli 
February, 1885* - This is how we get at the date which the plaintiff 
assigns as that on which his present cause of action accrued. That 
is to say, he treats the Subordinate Judge’s dismissal of his claim 
to be allowed the amount demanded in the former suit as constitu- 
ting his present right to sue. This, however, is not the true way 
of looking at the matter; and the real and only plea with which 
we are now concerned is that of limitation : because, taking as the 
starting-point the 12th of October, 1881, when the balance of 
Es. 885 was left due by payment on account— 'Unless limitation is 
saved by some rule under the statute — this suit,, which was instituted 
on the 13th March, 1885, is barred. The question then is whether 
by s. 14 of the Limitation Act the running of time was suspended 
from the date the former suit was instituted to the date of its deci- 
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sloBj namely, the 24th February, 1885. If we are entitled to mafeo 
this deduction for him, then the plaintiff is within time. 

The contention on behalf of the defendants-appellants before 
ns is, that time is not saved under s. 14 of the Limitation Act, 
and that the plaintiffs’ claim is barred. I have therefore to see 
whether the provisions of s. 14 are applicable. Reading s. 14 of 
,the Act, the first thing I have to ascertain is whether the time the 
plaintiffs ask to have excluded, was occupied by them in prosecut- 
ing with due diligence another civil proceeding against the defen- 
dant. As to this I see no reason to doubt that the plaintiff prose- 
cuted the former suit of 1884 with due diligence and in good 
faith. It was another civil proceeding,” and the question then, 
according to the further requirement of s. 14, is, was it founded 
upon the same cause of action as the present suit ? 1 am of 

opinion that it w^as not. That part of the plaintiffs’ claim in the 
former suit which sought to have the Es. 885 treated as an amount 
paid by the plaintiffs to the defendants, rested on an agreement 
alleged to have been made on the 12th October, 1881 ; and it was 
in virtue of such an agreement that the plaintiffs claimed to be 
entitled to deduct so much from the redemption -money they wmnld 
otherwise have had to pay, and not upon the strength of the 
account stated. Further, the Court which tried the former suit 
was not unable to entertain it by reason of a defect of jurisdiction. 
On the contrary, the Court was competent to entertain and c|id 
entertain it, and came to a decision adverse to the plaintiffs. Hence 
it cannot be argued that the case was disposed of for a defect of 
jurisdiction, or for any cause ejiisdem generis. It seems to me that 
it cannot correctly be said that in the former suit the plaintiffs 
were prosecuting a civil proceeding against the defendants on the 
same cause of action as that on which they rely in the present suit; 
and, in my opinion, the rule of s. 14 has no application to the 
present case. The appeal must be allowed with costs, and the order 
of the first Court being restored, the suit is dismissed with costs. 

Mahmood, J.— The facts of the case, so far as they are necessary 
for the disposal of this appeal, ^re these 

The defendants held a mortgage charged upon certain zamin« 
dari interest in mauza Ihhtiarpnr, which is said to have amounted 
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to Es. lyiW, in lieu whereof they were in possession of the mort- 
gaged property. Some time about the year 1873, one Bam Prasad, 
ancestor of the plaintiffs, purchased the equity of redemption from 
the original mortgagor, subject to the defendants’ lien. It is then 
stated by the plaintiffs that in respect of certain monetary dealings 
the defendants were indebted to them for a sum of Es. 1,457, 
which, after a statement of account, was found as the balance 
and signed and acknowledged by the defendants on the 4fch Decem- 
ber, 1881, when they paid Rs. 885-15 towards the debt, thus 
reducing the balance to about Rs. 600. Sabsequentlj.^, on the 15th 
November, 1884, the plaintiffs instituted a suit against the defen- 
dants for redemption of their zamindari interests in mauza Ikhtiar- 
pur, and in that suit they alleged that the amount of the balance 
due by the defendants to them should be deducted from the mort- 
gage-money under an agreement entered into by the parties for 
allowing such deduction. The Court which dealt with thcat suit 
did not, however, allow such deduction, and in a judgment dated 
the 24tb February, 1885, held that the alleged agreement was 
not proved upon the evidence, and the finding appears to have 
become final. 

The present suit was commenced by the same plaintiffs against 
the same defendants for recovery of the sum due by the latter on 
the alleged statement of account dated the 4t;h December, 1881, 
which has been found to be the wrong date — the right date being 
the 9th Kuar Sudi, 1289 fasli, corresponding to the 1 2 ih October, 
1881. The suit was instituted on the 13th March, 1885, and 
"there is no question that it would be barred by three years’ 
limitation under art, 64, sob. ii of the Limitation Act (XV of 
1877), unless the period of the pendency of the former suit is 
deducted in computing the limitation under s. 14 of the Act. The 
Court of first instance dismissed the suit as barred by limitation, 
though it also went into the merits of the suit. The lower appellate 
Court on appeal has reversed the decree, holding the suit entitled 
to the of s. 14 of the Limitation Act, and finding the 

merits in favour of the plaintiffs* 

The learned Man shi, who has appeared on behalf of the appel- 
lants, has argued the case upon the solitary ground that the suit 
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1880 was barred by liraitationj not bein^, tinder tbe circnmstanoesy enti- 
Makuo Lal benefit of s,. 14 of tbe Limitation Act 1 am of opiniori 

. ^ ^ that the contention urged before ns by the learned, Mniisbi on- 

bebalf of tbe appellants has force, and must prevail. This ease, 
indeed^ in the manner in which it has been dealt with by the lower 
appellate Court, affords a good illostration of what has so often 
come within my notice, namely, that tbe Mnfassal Courts are 
inclined to regard statutes of limitation as operating in derogatioa 
of the rights of the parties by barring investigation of the merits ; 
and in this light they are inclined to place as strict a construction 
against the operation of tbe statute as if it belongs to the class of 
penal statutes encroaching on the rights of, or imposing burdens 
upon, the subject. And I will take this opportunity of giving 
expression to views which I have long entertained upon tbe sub- 
ject ; not only because the present case calls for such a course, but 
also because some uncertainty seems to exist as to tbe exact 
manner in which statutes such as our own Limitation Act should 
be mterpreted. 

Mr., BI ax well, in his well-known work on the Interpretation of 
Statutes/' after referring to statutes which encroach on rights, goes 
on to say (p. S48) : — It would seem statutes of limitation are to be 
construed strictly. There may not necessarily be any moral wrong 
in settingup the defence of lapse of time, but it is the creature of 
positive law, and is not to be extended to cases which are not strictly 
within the enactment ; while provisions which give exceptions to the 
operation of such enactments are to be construed ^iberaHy.’^ This 
view of tbe law is enunciated by the author on the authority of a 
Judgment of Lord Cranworth in Roddam v. Jfor/igy (1), and I 
shall presently have to express my opinion about tbe rule, because 
I cannot help feeling that if the rule of liberal interpretation is to 
be applied to s, 14 of our Limitation Act, I should be inclined to 
agree with the lower appellate Court in bolding that the plaintiffs 
are entitled to the benefit of that section, it being, in the words of 
Mr. Maxwell, a provision w^hich gives exception to the operation 
of such enactments”^ as our Law of Limitation. But is the rule 
as stated by Mr. Maxwell free from doubt ? We have the follow- 
ing passage in another authority upon the construction of Statute^ 
<1)1. De,a/a.n4 J. 1 ^ 2 $ I*. 43a ; . : 
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Law- (Wilberforce, p, 232) : — The statotes of limitatiota hate’ 
given rise to some conflict of opinion. It is said hr Heath, eL, 
that these statutes always receive a strict construction from the 
Courts, and the same view is taken by Mr. Sedgwick. Oa the 
other hand, Dallas,*©. J , expresses himself thus with regard to 
the 21 Jac I , c, 16.— ^ I cannot agree in the position that statutes 
of this description ought to receive a strict constroction; on the 
contrary, 1 think they ought to receive a beneficial construction with 
a view to the mischief intended to be remedied ; and this is point- 
ed out by the very first words of the statute, which are ^ for quiet- 
ing of men’s estates and avoiding of suits,’ It is therefore that 
this statute and all others of this description are termed by Lord 
Kenyon ^statutes of lepose.’ The same phrase has been employed 
and similar opinions have been expressed by the Courts of the 
United States.” Now, whilst there is a conflict of decisions in 
the English Courts, as to whether the statutes of limitation are to 
be construed liberally or strictly in the sense in which these words 
are technically understood, wm find a learned judge .and jurisiof 
such high rank as Hollowaj", J., saying from the Bench of an Indian 
High Court in Syed AH Sail) v. Sri Raja Sanyasiraz Peiduhahyra 
Simhulu Bahadur (1) with reference to the matter : — For myself 
I wholly repudiate iDterpretatioiis, strict or liberal, according to the 
object-matter of the law^ A barbarous code of penal laws was the 
parent of these doctrines, and the reason disappearing, we see by 
no doubtful symptoms that the doctrine is disappearing too.” 
These observations are no doubt original and deserve the highest 
respect; but with all due deference to the eminent authority from 
which they proceed, I am unable to accept them, partly because 
they contradict the almost universally recognised rules of the inter- 
pretation of statutes, and partly because our Indian Statute 
Book is still full of legislative enactments which require an ample 
application of the principle of interpretation which Holloway, J., 
repudiated. Moreover, that principle constitutes no infringement 
of the general rule of placing the ordinary grammatical construction 
upon the language of statutes, but comes into operation only when 
there is an ambiguity or indistinctness of meaning; for I suppose no 
one would maintaiu that where the language of the statute itself is 
(1) 3 Mad, H, a Eep. 5, 
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ezpi^ess and clear, effect is not to be given to the words which indi- 
cate the intention of the Legislature. And I am prepared to 
accept for the interpretation of our Indian enactments the lan- 
guage used by Pollock, C.B., with reference to the distinction 
which Holloway, J., repudiated, that it is unquestionably right 
that the distinction should not be altogether erased from the judi- 
cial mind” — a distinction which was recognised by the Calcutta 
High Court in Empress v. KolaLalang (1) in interpreting a penal 
statute. 

The question which still remains to be disposed of is whether, in 
this state of authority, our Limitation Act should be subjected to 
the rule of strict construction against its operation ; and I have 
already said that, according to my* view, the application of s. 14 of 
the Act to this case depends upon the decision of the question 
which 1 have just indicated. And* because the matter is of such a 
consequence, 1 may say that I feel myself justified, as an Indian 
Judge sitting here, to resort to foreign authorities for the purpose 
of supporting my views upon a question in regard to which the 
Indian common law is silent, and which has not yet been made the 
subject of legislation. Under these circumstances it is necessary 
for me to refer to American authorities, and in the first place to a 
passage in A ngell on the Law of Limitation^ p, 17, and then to the 
dictum of. Mr. Justice Story Morrison (7 Peters (U. S.) 

K. 360), and another of Mr. Justice M’Leap, both of which are 
referred to at p. 20 (4th ed.) of the same work A statute of 
limitation,” says Mr. Justice Story, “ instead of being viewed in 
an unfavourable light as an unjust and discreditable defence, should 
have received such support from Courts of J astice as would have 
made it, what it was intended emphatically to be, a statute of repose'^ 
Mr. Justice M’Lean, in giving the opinion of the Supreme Court of 
the United States in 1830, says Of late years the Courts in 
England and in this country have considered statutes of limitations 
more favourably than formerly. They rest upon sound policy, and 
tend to the peace and welfare of society. The Courts do not now, 
unless compelled by the force of the former decisions, give a strain- 
ed construction, to evade the eflfect of those statutes,” Again, 
there is the authority of Story, whose works are universally refers- 
(1) 1. L. K., 8 Calc , 214. 
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red to with respect in English Coarts. At s. STtJ of Hs Conflict 
of Lams the following passage occurs regard to statutes of 

limitation or prescription of suits and lapse of time, there is no 
doubt that they are questions striirtly affecting the remedy, and not 
questions upon the merits. They go ad litis ordinatiohem^ and not 
ad litis decmonemy in a just juridical sense. The object of them is 
to fix certain periods within wdiich all suits shall be brought in the 
Courts of a State, whether they are brought by or against subjects 
or by or against foreigners. And there can be no just reason and 
no sound policy in allowing higher or more extensive privileges to 
foreigners than are allowed to subjects. Laws, thus limiting suits, 
are founded in the noblest policy. They are statutes of repose, to 
quiet titles, to suppress frauds, and to supply, the deficiency of 
proofs arising from the ambiguity and obscurity or the antiquity of 
transactions. They proceed upon the presumption that claims 
are extinguished, or ought to be held extinguished whenever they 
are not litigated in the proper /orton. within the prescribed period. 
They take away all solid grounds of complaint, because they rest 
on the negligence or neglect of the party himself. They quicken 
diligence by making it in some measure equivalent to right. 
They discourage litigation by bringing in one common receptacle 
all the accumulations of past times which are unexplained, and 
have now, from lapse of time, become inapplicable. It has been 
said by John Voet with singular felicity that controversies are 
limited to a fixed period of time, lest they should be immortal 
while men are mortal : — Ne autem lites immortales essmt^ dam 
litigantes mortales stinC\ I adopt every word of the rules of substan- 
tial justice here laid down as distinguished from merely technical 
rules of procedure. 

Applying these principles, I have no donbt, although the view 
is somewhat opposed to the doctrine recognised in England, and 
partly countenanced in this country, in the case of Shah Keramnt 
Sossein j. Golab Koonwur (1)", that in India, in interpreting Acts of 
Limitation, we are not bound by the rules established by a balance 
of authority in England. I may refer to the express provisions 
of s. 4 of the present Act, which plaoe it beyond the power of the 
judge, as well as beyond that of the defendant, to ignore or waive 

(1) 3W. R.,401. 
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tlic plea of limitation. The policy of that section is difFerent from 
that adopted in the English law ; for in England the law of limita- 
tion comes tinder the category of those rules, whether created by 
the. statutes or by the coinmonMaw, which exist for the benefit 
of parties, and which, like the plea of minority, may be waived by 
the person entitled to the benefit. I am not prepared to accept 
this view as applicable to India. According to our law, the rule 
of limitation cannot be waived. If this is so, the Limitation Acts 
are not to be construed as imposing burdens. They are emphati- 
cally ^ ^statutes of repose especially where, as in India, the absence 
of effective registration laws, as to many important incidents (such 
as births, marriages, deaths, and adoptions), would make the pre- 
servation of testimony and the ascertainment of facts in many 
eases next to impossible. In the oi Mohiim mud Buhadoor 
Khan (1) the Privy Council would not allow any exception to the 
general Law of Limitation to operate in favour of a minor at the 
time whose property had been confiscated during the mutiny. 
Ibis shows that the interpretation to be placed on such laws must 
be strict in favour of their operation. How then is s. 14 of the 
Limitation Act to be understood ? The original section on the sub- 
ject Was s. 14 of the Act of 1859, which ran thus : — comput- 
ing any period of limitation prescribed by this Act, the time during 
which the claimant, or any person under whom he claims, shall 
have been engaged in prosecuting a suit upon the same cause of 
action against the same defendant or some person whom he repre- 
sents, bond fide and with due diligence, in any Court of Judica- 
ture, which, from defect of jurisdiction or other cause, shall have 
been unable to decide upon it, or shall have passed a decision 
which, on appeal, shall have been annulled for ary such cause, 
including the time during which such appeal, if any, has been 
pending, shall be excluded from such computation,” Here the 
most important expression is same cause of action^^ and also 
“ defect of jurisdiction or other came, These words, however, 
are ambiguous. The section was reproduced in s. 15 of the 
Limitation Act of 1871; and w^hile its language was more or 
less preservedj the expression same cause of action ” was 
changed to same right to sue.” The expression other cause ” 
(l) L. B., 1 lad. Ap.,ie7. 
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was changed to other cause of a like nature/* and the words 
unable to try it were added. This phraseology, how- 
ever, still created considerable doubt, which was manifested in a 
number of cases, and finally, s. 14 of the present Act again 
reverts to the old expression same cause of action ” instead of 
‘^same right to sue/’ and changes is unable to try it ” into is 
unable to entertain it.” I venture to say that if ever there was an 
ambiguous clause it is this. In the first place, cause of action ” 
is a phrase which has given rise to more difficulty than almost any 
other. It may mean the title plus the injury, or, as it is often 
used in England, only injuria or the violation of right. Then the 
words unable to entertain it ” are almost equally vague, and the 
Legiblature might well have added illustrations to make them 
definite. If I were to interpret s. 14 in a liberal sense, I should hold 
that the present claim refers to the same cause of action, i.e.^ 
relates to the same dispute as the former litigation. This, however, 
it is not necessary for me to rule. But I base my judgment upon, 
the words good faith” and other cause of a like nature.” I 
am of opinion that the former litigation, so far as it related to the 
item now in suit, was not conducted in good faith, because I 
interpret that expression to mean with due care and caution ; and 
if the plaintiffs had taken proper care, they might easily have 
known that they could not deduct from the mortgage-money the 
sum due upon a totally different account. Moreover, in that 
litigation it was found that the agreement set up hy the plaintiffs 
was not proved. In the second place, having chosen to take the 
course they did, the plaintiffs were not prosecuting a claim” as 
those words are used in s. 14, Prosecuting” does not mean appro- 
priating payments or accounts, as in this case, but endeavouring 
to recover by legal proceedings money or other rights which’a 
defendant declines to recognise. Again, the plaintiffs having 
chosen to bring those items into litigation in that way, the Court 
in that case did deal with it as a matter subject to its jurisdiction. 
Ibere is consequently no question as to any cause of a like nature’* 
as contemplated by s. 14. 

For these reasons I am of opinion that the plaintiff is not 
entitled to the benefit of s. 14. I may before concluding refer to the 
judgment of Peacock, 0* J., in CImnder Madhub Chuckerbutty v* 
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Sissessuree Debea (I), where he shows that no defect arising from 
the plaintiff’s ignorance of law constitutes a bond fide delay. 

Again, my view is supported by the decision of *the Calcutta 
High Court in Rajendro Kishore Singh v. Bulukg Mahton (2) and 
of the Bombay High Court in Pirjade v. Pirjade (3). The nearest 
authority is perhaps Bafisnnnessa Khaton y* BJigrab Chunder 
i?as (4), where it was held that the pleading of a set-off by a 
defendant w*as not prosecuting a remedy vvithin the meaning of 
S, 14 of the Limitation Act. I need only add that a plea of set-off 
is nothing but a plea to bar the plaintiff’s decree pro tanto, unless, 
indeed, the set-off exceeds the amount claimed in value. In the 
present case there was no such set-off pleaded by a defendant, 
and the plaintiff cannot be said to have formerly prosecuted his 
remedy in respect of the items now claimed in a Court, which, 
for want of juridiction or cause of a like nature, was unable to enter- 
tain the claim. 

For these reasons 1 am of opinion that the first Court was right 
in dismissing the suit as barred by limitation, and I concur in the 
order proposed by the learned Chief Justice. 

Appeal allowed* 

Befort Mr, Justice Straight, Offg. Chief Justice, and Mr. Justice MaJmood, 
BISHEN D AVAL AND others (Dbeendants) UDIT NARAIN (Plaintiff).* 

Mortgage--^ Words ereixting simgU moHgage'^Bond— Interest after dm date^Measure 

of damages. 

A suit was ■brought in 1884 upon a hypothecation-bond executed in April, 
1875, in which the obligors agreed to repay the amount borrowed with interest 
at Re 1-8 per cent, per mensem in June of the same year. There was no provision 
as to payment of interest after due date. The bond specified certain property 
as belonging to the obligors and contained the following provision “ Our rights 
and property in the aforesaid taluka Rajapur shall remain pledged and hypothe- 
cated for this debt.” Interest was claimed in the suit at the rate of Ke. 1-8 per 
cent, per mensem as well for the period after as for the period before the due 
date of the bond. . 

Held that the terms of the bond by which the property was hypothecated 
were sufficiently clear and explicit to constitute a legal hypothecation of the 

* Second Appeal No. 876 of 1885, from a decree of ’ G. J. Nicholls, Esq., 
District Judge of GUazipur, dated the 17th February, 1885, reversing a decree of 
Bandit Kashi Nara in, Subordinate Judge of Gha^ipur dated tbe2 0th Decembei*, 
X884. 

(1) 6 W. R., 184. (3) I. L. R , 6 Bom. 681. 

(2> I. L. R., 7 Calc., S67. (4) 13 Calc. L. R., 214. 
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shares aBd iaterests of which it; recited at the opening that the obligors were 
owners. 

Held that althongh cases might arise in which a jury or a judge might 
refuse to give a plaintiff any interest, i. e., damages, past diem^ at all, the cir- 
cumstances would have to he of a very exceptional character, as, for example, 
where the interest contracted to be paid before due date was exorbitant and ex- 
tortionate. Coohe V. Fowler (1) referred to. 

Held that in determining the amount of damages the question whether the 
plaintifc has unnecessarily delayed bringing his suit, and so allowed his claim to 
mount up to a sum far in excess of the principal money originally advanced, may 
be taken into consideration as a reason for not making the original rfite of inter- 
est the basis on which to assess such damages. Juala Prasad v, Khuman Singh 
(2) referred to. 

The prineiple upon which the obligee of the bond may recover interest 
after due date does not rest upon any implied contract by the obligor to pay such 
interest, hut proceeds upon the breach of contract which has taken place by 
reason of the non-payment on due date, and the reasonable amount to which the 
obligee is entitled for such breach. The decision of the question by what stand- 
ard the damages should be measured must depend in each case upon its special 
circumstances. 

The facts of this case are stated in the judgment of the Court 

Mr. /. E, Howard^ for the appellants. 

Mr. W. M. Colvin and Mr. Hahibullah^ for the respondent. 

Straight, Offg. 0. J.— ‘This is a suit bronght upon a hypothe- 
cation-bond of the 27th April, 1875, for Rs. 462, executed by 
Nihang Rai, defendant, and Digambar Rai, his brother, in favour 
of the plaintiff. The amount of the bond, with interest at Re. 1-8 
per cent per mensem, was to be repaid on the I8th June, 1875. 

The claim of the plaintiff is for Rs. 462, principal, and 
Es. 794 - 8-65 interest to date of suit,— in all for Rs. 1,256-8-6. 
The first set of defendants consists of Nihang Rai, one of the 
obligors, and his son Har Narain Rai, Bislien Dayal Rai, son of 
Digambar Rai, deceased, and his sons Laclimi Naraio Rai, Jang 
Bahadur Rai, and Mahesh Narain Rai, Kali Gharan Rai, also son 
of Digambar, and his son Lai Bahadur Rai. 

The second set of defendants are alienees of the property 
sought to be brought to sale, but they are not concerned in the 
appeal, and it h unnecessary to set out their names. 1 should add, 
,that of the first set of defendants Har Narain Rai, Jang Bahadur 
(1) L. E , 7 H. L. 27. (2; 1. L. B., 2 All 617. 
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Eai/ Mahesh Narain Rai, Lai Bahadur Rai, boing minors, are 
represented by Lachmi Narain Bai as guardian ad Utem* The 
defendants Bishen Dayal Bai, Kali Charan Eai, and Kihang Bai, 
pleaded, among other matters, that the consideration of the bond 
was not paid, that the claim is barred by limitation, and 'that the 
plain tijff is not entitled to interest after the .duo date of the bond 
at Ee. 1-8 per cent, per mensem, because he has allowed it to 
accumulate owing to his own laches^ in that he took no proceedings 
upon the bond until the month of November, 1884. Lachmi 
Narain Eai, for himself and the minor defendants, pleaded that the 
bond was not executed by Digambar Eai and Nibang Eai to raise 
money for the necessary expenses of the joint family, of which 
they and these defendants and their fathers were members ; that 
they, therefore, are not liable to have their shares in the joint pro- 
perty sold ; that all that could be sold would be the share and 
interest of Digambar Eai and Nibang Rai; aud further, that the 
plaintiff cannot, for the reason urged by the other defendants, 
recover interest at Be. 1-8 per cent, per mensem. With regard 
to the pleas put forward by the other set of defendants, it is, for 
the reasons I have already given, unnecessary to deal. It will he 
convenient here to state that among the issues fixed by the first 
Court was one in the following terms : — For what necessity 
was the money taken? Were the heirs of the executants in any 
way benefited thereby ?^’ The Subordinate Judge who tried the 
case as the Court of first instance, being of opinion that the pay- 
ment of consideration of the bond in suit was not satisfactorily 
established, dismissed the plaintiff's claim. F^’om this decision 
an appeal was preferred to the Judge, who, being of a contrary 
opinion upon that point, and without reference to any of the other 
questions raised by the defendants, reversed the d§cree of the first 
Court and decreed the plaintiff's claim in full. It is from this 
decree of the Judge that the appeal before us has been preferred, 
and the pleas that were urged at the hearing were, to shortly 
state them, as follows : — Firsts that the terms of the bond by 
which the property was hypothecated were of so general a cha- 
racter that they did not constitute a legal hypothecation ; secondly, 
that the plaintiff was not entitled to any interest after due date ; 
lAiVdlZy, that in advertence to the plea raised by Lachmi Narain 
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Raij for himself and the minor defendants^ and to the issue fixed 
thereon bj the first Oourtj the Jadge should have tried the ques- 
tion whether the money obtained under the bond was used for 
family purposes. It was farther urged, but no specific plea in 
appeal was taken to that effect, that as the plaintiff had allowed 
so long a period of time to elapse from the due date of the bond 
before bringing his suit, he was not entitled to interest, post diem^ 
at the rate mentioned in the bond. With regard to the first of 
the above contentions, it does not appear to me to have any force. 
It seems to me that the passage in the bond — Our rights and 
property in the aforesaid taluka of Rajapur shall remain pledged 
and hypothecated for this debt” — is sufficiently clear and explicit 
to constitute and create a charge upon the shares and interests 
of which it is recited at the opening of the instrument that 
the obligors are the owners. The first plea, therefore, in my 
opinion, fails. The contention set up by the second plea, which 
goes the length of asserting that the plaintiff is entitled to 
no interest at all for the use of his money, post diem, places 
the position of the defendants too high. It has been settled 
now by the highest authority in Cooke v. Fowler (1) that interest 
may be claimed after due date, but that such claim is in the 
nature of one for damages; and further, in the above case it 
was also ruled by the then Lord Chancellor, Earl Cairns, to the 
effect that, where parties agree for a certain rate of interest, up 
to the day of payment the same rate may be, though not neces- 
sarily, adopted in assessing the subsequent damages for non-pay- 
ment, such rate being one that might be fairly presumed to afford 
a criterion of what the parties valued the use of the money at. 
With regard to the first of these propositions and to the contention 
of the plaintiff, I am not prepared to say that cases might not arise in 
which a jury or a judge might refuse to give a plaintiff any interest, 
id est damages, save a nominal amount, but the circumstances would 
have to be of a very exceptional character ; as, for example, where 
the interest contracted to be paid before due date was exorbitant 
and extortionate. As to the second proposition, I think that in 
determining the amount of damages, the question whether the 
plaintiff has unnecessarily delayed bringing his suit, and so allowed 
(1> L. K., 7 H* L. 27. 
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his claim to mouat up to a sum far in excess of the principal 
money originally advanced, niay“ be taken into consideration as a 
reason for not making the original rate of interest as the basis on 
which to assess such damages. 1 have already expressed a view 
to this effect in a case which is relied on by the defendants—* 
Juala Prasad v. Khuman Singh (1). For it is to be borne in 
mind that the principle upon which the obligee of the bond may 
recover interest after due date, does not rest upon any implied 
contract by the obligor to pay such interest, but proceeds upon the 
breach of contract which has taken place by reason of the non- 
payment on due date, and the reasonable amount to which the 
obligee is entitled for such breach. It therefore becomes a ques- 
tion by what standard the damages should be measured, and it is 
obviously impossible upon such a matter to lay down any general 
rule for guidance, as the dfeoision of the question must in each 
case turn upon its own special circumstances. In, the present 
ease, the original loan of Rs. 462 was made for a very short 
period, and it might well be that for this short period and for 
pressing reasons the obligors were willing to pay at the rate of 18 
per cent, per annum. But it does not necesssarily follow at all that 
they were willing to continue the loan at that rate, or that the use 
of the money over a protracted period of time wms of the same 
value as for the shorter interval. Nor, under ordinary circum- 
stances, could the obligee have reasonably looked to place his 
money out for a term of years at more than one rupee per cent, 
per mensem. Now, it is obvious that all these matters were such 
as should have been considered by the Judge before determining 
the amount to which the plaintiff was entitled. It is clear from 
the terms of the bond of the 27th April, 1875, that the provision 
as to payment of interest at Re. 1-8 per mensem had reference 
only to the period up to date of payment, and there was nothing 
in them from which any contract could be implied to pay interest, 
post diem, at the contract rate. The Judge below has, in fact, 
never considered or tried this part of the case, and it will be 
necessary to remand and issue to him for that purpose. To the 
extent I have above indicated, the second plea, taken in cGnjunc-f 


(1) L h. R., 2 AIL eiL 
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lion witli the further plea which, as I have stated, was orally urged 
at the hearing, must prevail. 

In reference to the third plea, the matter raised by it altogether 
escaped the attention of the Judge, and he has held all the first set 
of defendants indiscriminately and indistlnguishably liable, without 
first determining the circumstances under which the loan was taken 
by Digambar Rai and Nihang Rai, and whether it was of a 
character and nature in respect of which those two persons, being 
the managing members of the joint family, could bind the other 
memhers. Moreover, there is nothing to show what the ages are of 
the minor defendants, and whether all of tht m were in existence 
at the time the bond of 1875 was made. Of course, those of them 
who were not born at that time would have no right to resist the 
plaintiff’s claim. The third plea therefore must, I think, succeed. 

Looking at the case, it appears to me that the most convenient 
and satisfactory course to adopt in regard to it will be to remand 
the following issues, under s. 566 of the Civil Procedure Code, to 
the lower appellate Court for findings — 

1. Under what circumstances, and for what purposes, was 
the Rs. 462 borrowed by Nihang Rai and Digambar Rai on the 
27th April, 1875, and in w^hat character did they borrow it, in 
what way was the money applied, and did Lachmi Narain Rai 
and the minor defendants benefit by its expenditure ? 

In determining this issue the Judge will necessarily have to 
find which of, if not all, the • minor defendants were alive at the 
date of the loan. 

2. In advertence to the remarks made by me in dealing with 
the second plea, to what amount in the shape of damages is the 
plaintiff entitled for the use of his money between the due date 
and the date of the institution of this suit ? 

The findings, when recorded, will be returned into this Court, 
and ten days will be allowed for objections from a date to be fixed 
by the Registrar. 

Mahmood, J,— I ccncur. 
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Before Mr. Justice Oldfield and Mr, Justice Mahmood. 

TARSI BAM (DECRBE-HOLDBii) V. MAN SINGH and othbks (Judgmest- 

DEBTORS) * 

jExecuiion of decree -^Adjudication that execnilon is barred hy Vmiiaiim — PinaUty 

of order-’-Civil Procedure Code^ s. 206-"" Amendoieni of decree--" Act JiV of\677 

(Limitation Act), sch, ilf Nos, 17S, 179, 

An application to execute a decree passed in April, 1880, was made on the 
19th Eebr nary, 1884, and rejected on the 26th March, 1884, as being beyond time. 
This order was upheld on appeal in March, 1885. While the appeal was pending 
the decree-holder in May, 1884, applied to the Court of first instance to amend 
the decree under s. 206 of the Civil Procedure Code, and in December, 1884, the 
application was granted. In April, 1885, an application was. made for execution 
of the amended decree, the decree-holder contending that limitation should be 
calculated from the date of the amendment, and that art. 178 of the Limitation 
Act (XV of 1877) applied to the case. 

Beld that No, 179 and not No. 178 was applicable, that the order rejecting 
the application of the 19th February, 1884, became final on being upheld on 
appeal, that the amendment could not revive the decree or furnish a fresh start- 
ing point of limitation, and that the application was therefore tim e-barred. 
Mungul Pershad v. Grija Kant Lahiri (1) and Earn. Kirpat v. Rup Kuari (2) 
referred to. 

Observations by Mahmood, J.,on the amendment of decrees and s. 206 of the 
Civil Procedure Code. 

The decree, of wLicli execution was sought in this case, was 
dated the 2nd April, 1880. An application to execute the decree 
made on the 19th February, 1884, was refused on the 26th March, 
1884, on the ground that it had not been made within the time 
allowed by law. The decree-holder appealed from this order. 
While the appeal was pending, he applied to the Court which 
passed the decree to amend it under s. 206 of the Civil Procedure 
Code. This application was granted on the 6th December, 1884. 
On the 25th March, 1885, the appeal was dismissed. 

On the 2nd April, 1885, the decree-holder again applied for 
execution. The Court of first instance refused the application, 
and its order was affirmed on appeal by the decree-holder. It was 
contended before the lower appellate Court, on behalf of the decree- 
holder, that limitation should be computed from the date of the 

* Second Appeal No. 13 of 1886, from au order of W. T. Martin, Esq., Dis- 
trict Judge of Aligarh, dated the 16th September, 3885, affirming an order ol 
Lala Ganga Prasad, Munsif of Koil, dated the llth July, 1885. 

^ (1) I. L. R^ 8 Calc. 53 ; L. R., 8 Ind. Ap. 123. 

L. R., 6 All, 269 ; L. B., 11 Ind. Ap. 37. 
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amendment of the decree^ the article of the Limitation Act applj-- 
ing being No. 178. 

The decree4iolder, in second appeal^ raised the same conten- 
tion.' 

Mr, S/n'ya Nath Sinha^ for the appellant. 

Babn Jogindro Nath Chaiidhri^ for the respondents. 

Oldfield^ J. — The only ground taken in the memorandum of 
appeal is, that the application is one to which art. 178, and not 
179, Limitation Act, applies ; but this is not so. 

The application is to execute a decree dated the 2nd April, 
1880, and is governed by art. 179. On the 19th February, 1884, 
the decree-holder applied to execute this decree, and it was held 
to be then barred by limitation. 

He subsequently got the Court to amend the decree under 
206, Civil Procedure Code, and now seeks to execute it as amend- 
ed ; but bis decree had been held by an order to be barred by 
limitation before the amendment, and that order has become final 
in the matter of executing the decree. 

This appeal is dismissed with costs. 

Mahmood, J.— 1 am of the same opinion. The decree sought 
to be executed was passed on the 2nd April, 1880, and was put 
into execution by an application dated the 19tli February, 1884 ; 
but execution was disallowed by an order dated the 26fch March, 
3884, on the ground that it was barred by limitation, and that 
order was upheld by the Court of appeal on the 25th March, 1885. 
The adjudication thus became conclusive and final within the prin- 
ciple of the rulings of the Privy Council in Mungid Per shad v^ 
Grija Eant Lahiri (l)and Ram Kirpal y. JRup Kuari (2). But 
in the meantime the appellant-decree-holder*, during the pendency 
of his appeal, made an application, on the 12th May, 1884, to the 
Court of first instance, to amend the decree under s. 206 of the 
Givii Procedure Code, and the application was granted on the 6tli 
December, 1884. 

The present application was made on the 2nd April, 1885, for 
execntion of the amended decree, on the contention that limitation 

(1 ) I. L. H., 8 Gale. SI ,* L. R., 8 Ind. Ap. 1 23. 

(2) L L. E., § An. 269 j L/B., 11 iBd. Ap. 37. 
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should be calculated from the date of the amendment, but both 

the lower Courts have disallowed the application. 


I agree with my learned brother Oldfield in holding that the 
lower Courts acted rightly in rejecting the application. Irrespec- 
tive of the merits of the amendment itself, I hold that sucda amend- 
ment could neither revive the decree nor furnish a fresh starting 


point of limitation, whilst there is of course the further considera- 
tion that the question of the decree being barred had passed into 
rein jiidicatamy 1 have already pointed out, with reference to 
the Privy Council ridings. 

I now wish to add that the provisions of the last paragraph of 
s. 206, Civil Procedure Code, have given rise to some difficulty 
and doubt, and I cannot help feeling that it would have been con- 
ducive to clearness, and accuracy, and uniformity of procedure in 
the Mufassal Courts, if the Legislature had thought fit to frame the 
paragraph as a separate section, and to have introduced therein 
definite restriction and limits as to the time within which, and the 
stage when, the power of amending decrees might be exercised. 
For instance, if a decree has already become the subject of appeal, 
I do not think the first Court should amend it under s. 206, for the 
Full Bench of this Court in Skohrat Singh v. Bridgman (1) has held 
that the decree of the appellate Court is tbe only decree susceptible 
of execution, and the specifications of the decrees of the lower 
Courts as such may not be referred to and applied by the Court 
executing such decree. Again, in connection with this same sec- 
tion, I may refer to what I said in Raghunath Das v. Raj Kumar 
(2) and also in Surta v. Qanga (3), in both of which cases my judg- 
ments were upheld and approved by the Full Bench of this Court 


(L L, E., 7 AIL, pp. 875 and 876). Those cases furnish good 
illustrations of the manner in which the power conferred by 
the section may be misapplied in the absence of more definite pro- 
visions prescribing rules for guidance. I may perhaps also add 
that the section should also contain an exprCvSS provision to say that 
when a decree-holder has so far accepted a decree as framed as to 
to put it into execution, no amendment should be .allowed, and the 
reason should be that the proper stage for such amendment is 
(1) I. L. R., 4 All. 376. (2) I. L. R,, 7 All 276. 

(3) I. L. R., 7 All, 4U, 
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passed J may Bdre qtiote what Mar kby, X, said in Gohick Clumder 1885 
Masmnt Y, Gunga Narain Mimant (1) : — It is the dufy of. the 
parties^ or rather of their pleaders, when they obtain a decree, to »- 
sec that it is drawn up in the proper form, and it has been ordered 
by a circular order of this Court of the 19th July, 1867 (8 W. E. 

Civ. Cir, 2), that the Judges should obtain the signatures of the 
pleaders before the decree is finally signed. If the parties chose 
to allow so long a time as that allowed in this case to elapse, before 
they take any steps upon the decree, without taking any precaution 
to See that the decree is properly drawn up, it seems to us that it 
may be fairly presumed that they acquiesced in the decree, and that 
no alteration ought to be made subsequently.” The rule laid down 
by Couch, C. J., in Prime Mahomed Ruhim*ood-din v. Bahu Beer 
Protah Suhai (2) has almost a stronger tendency in the same 
dii’ection. 






Again, a Division Bench of this Court, in Gaya Prasad v. Sihri 
Prasad (3 ) held that an application for an amendment of decree 
under s. 206, Civil Procedure Code, was governed by three years’ 
limitation under art. 178, sch ii of the Limitation Act. But I 
respectfully doubted the accuracy of the rule in the case of RagJiu-^ 
naih Das^ to which I have already referred ; and my view was sup- 
ported by the principle upon which the rulings, of the other High 
Courts proceed — vide Rvharts Harrison {4>, Kylasa Qoundan v. 

Ramaiami Agyan Vitlial tfanardan y, Rahni [Q). 

These observations may possibly prove of some service to tho 
Legislature when considering the question of the amendment of the > 

Civil Procedure Code. 

Appeal dismissed. 

Before Mr» Justice Oldfield and Mr . Justice Mahmood. I8SG * 

BALBHADAR AND OTHBRs (DEtENDAiSTS) v. BISHESHAR (Plaintifp),* June 22. 

Hindu Bam^Joini and undivided Hindu family-^ Joint and undivided property Debts ; ' 

of deceased member-— Liability of his interest, 

Jj a mem’bei:' of a juint Hiodii family, left two sons, R and S. ^ bor- 
rowed money upon a simple bond, and, after his death, the obligee sued his 

* Second Appeal No. 1469 of 1885, from-a decree of R J. Leeds, Esq , District 

Judge of Gorakhpur, dated the 10th May, 1885, confirming a decree ox Maalvi 

Abdul Razak, Mimsif of Bausi, dated the l5th November, 18S4« 

(13 20 W. E. 111. (4) I. L. R., 7 Calc. 333. 

(2) 18 W. R. 303. (5) I. L. R., 4 Mad. 172. 

I, L. B., 4 All. 23. (0) L.L B., 6 Bom. 586. 
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1886 ‘widow and daugRter-iQ-law upon the bond, obtained a decree against them, and, 

" ^^* 11 , ■ In execution thereof, brought to sale S'a interest in the property. the grand- 

Balbhadar gnn qJ tbereiipon sued the purchaser to recover fciie same, on the ground that 
BishShar. property of S and himself, and could not be attached and sold in 

satisfaction of S’s debt. 

Hdd that on the death of S, his interest passed to the plaintiff by survivor- 
ship, and was not liable after his death to any personal debt he had incurred^ 
inasmuch as no charge had been made on the property, and the creditor could not 
recover his money from the joint property after the death of S when he had not 
obtained judgment against S', and taken out execution by attachment against hini» 
Siiraj Bunn Koer v. Slieo Persad Singh (1) and Mai Bat Kishen v. Rai Sita Hum 
(2) referred to, ’ 

The following table throws light upon the facts of this case " 

Bijab 

. . ■ . . I , 

I I 

Shankar. Slieo Ratan. 




Deodat. Suraj Bunsi (wtdouj), 

Sawan Kali («?zVI<n£?). 


Gaya Prasad. 
Bisheshar Cptaintiff). 


Deodat died in the lifetime of his father Shankar^ leaving a 
widow tSawan Kali. On the Ilth March, 1877, Shankar executed 
a bond in favour of Ram Suhai defendant, the payment of which 
was not secured by the mortgage of property. Subsequently 
Shankar died, leaving a widow, the defendant Suraj Bansi. Ife 
appeared that Ram Saliai then sued Suraj Bansi and Sawan Kali, 
as the legal representatives of the deceased Shankar, on the bond 
mentioned above. The suit was decreed on the 8th March, 1881, 
and in execution of the decree the rights and interests of Shankar, 
in the property now in suit, were sold on the 20th June, 1884, and 
were purchased by the defendant Sheo Sewak. 

The plaintiff brought the present suit to be maintained in pos- 
session of the property purchased by Sheo Sewak, alleging that he, 
as the grandson of Shankar’s brother Sheo Ratan, was a member 
of a joint Hindu family with Shankar up to the time of his death ; 
that the deceased, as a matter of fact, did not die indebted at all ; 
that the bond of the 11th March, 1877, had been fraudulently 
executed by Suraj Bansi ; that the decree of the 8th March, 1881, 
passed on the aforesaid bond, was likewise collusively obtained by 
(Dl.KK., 5Calc.H8rL.E., e (2) 1. L. R„ 7 All 731. 

lud, Ap. 88f 
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confession of judgment; that the sale of the 20th June, 1884, 
could not therefore affect the share of Shankar, which it purported 
to convey to the purchasers, the property being the undivided 
estate of a joint Hindu family, of which the plaintiff was the sur- 
viving member. 

The Court of first instance gave the plaintiff a decree. On 
appeal by the sons of Sheo Bewak, who had died, the lower appel- 
late Court decided that the- plaintiff and Shankar were members 
of a joint and undivided Hindu family; that the questiou of 
Sbaiikar’s indebtedness under the bond of the lltb March, 1877, 
was not important, because the share of a member of a joint Hindu 
family could not be brought to sale in this manner after his death ; 
and that the question of dona /z<J^s did not need determination in 
the case, as the plaintiff, who did not stand in the relation of lineal 
descent from Shankar, was not bound to pay his debts; audit 
accordingly upheld the decree of the Court of first instfince. 

In second appeal by the sons of Sheo Sewak it was contended 
on their behalf that the finding of the lower appellate Court as 
to the joint nature of the estate of Shankar with the plaintiff was 
erroneous ; that the Court was bound to determine the Iona /ides 
of the bond of 1877; that the decree of the 8th March, 1881, 
was properly obtained by impleading Shankar’s widow Suraj 
Bansi, who, according to the Hindu law, was a proper legal repre- 
sentative of her deceased husband, for the purposes of such a 
suit; and that the auction sale of the 20th June^ 1884, there- 
fore duly conveyed Shankar’s share to the appellants. 

Munshi Hanuman Prasad and Lala Juala Prasad , for the 
appellants* 

Mr. (7. IP Hill ttud. Munshi Kashi Prasad^ for the respon- 
dent* 

Mahmood, J*— I may at once state that I am not at all dis- 
posed to disturb in second appeal the concurrent findings of the 
Courts below as to the joint and undivided nature of the family 
and of the property in suit. Nor do I think it is necessary for 
ifs to investigate ihe bona of the debt which the bond of 
1877 purported to secure, because the case for the defence has 
all along been that the debt was a personal debt of Shankar, who 
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was separate and divided from the plaintiff. There is abso- 
lutely no plea to the effect that the money was borrowed by Shan- 
kar as a managing member of a joint Hindu family, for the joint 
purposes of such himily; and no such question having been 
raised, I think the learned Judge acted rightly in not entering 
into the merits of the hona fides of the bond, for the simple rea- 
son that the Hindu law imposes no liability upon the plaintiff to 
pay off the debts of his grand-uncle under such circumstances. 
Nor do I think it is necessary for us in this case to consider 
whether Musaramat Suraj Bansi, the widow of Shankar, was 
rightly impleaded, as the representative of her deceased husband, 
in the suit which ended in the decree of the 8th March, 1881. 
For 1 think that the whole question in the present case is, whe- 
ther, after the death of Shankar, any such estate w^as left by him 
as could be made liable for the payment of his debts, such as the 
one for which the auction-sale of the 20th Juno, 1884, took place. 

In Appovier v. Rama Subha Aiyan (1) Lord Westbury, iir 
delivering the judgment of the Privy Council, observed that 
according to the true notion of an undivided family in Hindu 
law, no individual member of that family, whilst it remains un- 
divided, can predicate of the joint and undivided property, that 
he, that particular member, has a certain definite share. No in- 
dividual member of an undivided Hindu family could go to the place 
of the receipt of rent, and claim to take from the collector or receiver 
of the rents a certain definite share. The proceeds of undivided 
property musf be brought, according to the theory of an undivided 
family, to the common chest or purse, and then dealt with accord- 
ing to the modes of enjoyment by the members of an undivided 
family. But when the members of an undivided family agree 
among themselves, with regard to particular property, that it shall 
thenceforth be the subject of ownership, in certain defined shares 
then the character of undivided property and joint enjoyment is 
taken away from the subject-matter so agreed to be'dealt with ; 
and in the estate each member has thenceforth a definite and 
certain share, which he may claim the right to receive and enjoy 
in severalty, although the property itself has not been actually 
severed and divided” (p. 90). Such being the nature of the rifrhts 
0 ) 11 Moo. I. A. 70. "" 
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and interests of a member of a joint Hindn family in tKe 
joint property, it was for a long time an unsettled question, wbe- 
ther such rights and interests could, on the one hand, be alienated 
by -private sale by any individual member; and on the other hand, 
whether they could be brought to sale for his personal debts in exe* 
cation of a decree. The former part of this question would seem 
to be still unsettled by the highest authority, unless the ruling of 
the Privy Council in Lakshnan Dada J^ailc v. Ramchandra Dada 
ifaii (1) be taken to afford a settlement of the matter; for the 
Lords of the Privy Council in Phoolbas Koonmir v. Jogesliur Salioy 
(i) only referred to it, but abstained from giving any ruling. The 
question was again referred to by their Lordships, but not deter- 
mined, in Deendyal Lai v. Lngdeep Narain Singh (3), which, however, 
settled the latter part of the question enunciated by me- In that 
case their Lordships drew a distinction between the power of pri- 
vate alienation possessed by a member of a joint Hindu family 
and the power of a Court to seize his share, at the instance of a 
judgment-creditor, in execution of a decree for personal debts. 
And 1 take that case to have finally decided the question in the 
affirmative, and to have ruled that the share of a member of a 
joint Hindu family possesses a seizable character for purposes of 
execution, and that when it is brought to sale, the purchaser at 
such execution-sale possesses the right of compelling the other mem- 
bers of the joint family to separate the debtor’s share by parti- 
tion. The same I understand to he the effect of a more recent 
ruling of their Lordships in Hardi Ramin Sahu v. Ruder Perkash 
Mmer {4:)* But the case which needs special reference here is 
the ruling of their Lordships in Suraj Bunsi Koer v. Sheo Persad 
Singh (5) j which carried the rule somewhat further, inasmuch as 
it was there held that seizure by attachment in execution is suffi- 
cient to constitute, iu favour of a judgment-creditor, a valid charge 
upon property to the extent of the joint member’s undivided share 
and interest, and that such charge could not be defeated by his death 
suhsequent to such attachment, though antecedently to the actual 
sale. In laying down this rule their Lordships disapproved of the 


il) I.X. R., 5 Bom. 48 ; L. E,, 7 
Ind# Ap. 181. 

(2) I. L. R., 1 Calc. 226; L. E., 3 
Ind, Ap. 7. 


(3) I. L. R., 3 Calc. 198; L. E., 4 Ind. 

'Ap. 247. 

(4) 1. X R., 10 Calc. 626. 

(6) I. L. R., 5 Calc. 148; L. E., 6 Ind. 
Ap. 83. 
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ruling of this Court in Goor Pershad v. Shea Dem fl), so far as that 
ruiino-io-nored the seizable character of an undivided share in joint 
property, which had since been established by the ruling of tha 
Pri^y Ooimril in the case oi Deendyal L'xlv. Jagdeep J^arain 
Singh (2), to which 1 ha?e already referred. But the exact ques- 
tion here is not the same as in that of SiiTaj Bajisi Koer (3). 
Here, during the lifetime of Shankar, the bond of the 11th March^ 
was never even sued upon : the decree of the 8th March, 
1881, and the sale of the 20th June, 1881, took place when Shan- 
kar was no longer in existence. And in such circumstances the 
exact question before us is, whether Shankar left behind him any 
such rights at all as could either be seized in execution or be made 
the subject of an execution. 

Fortunately this question needs no reference to original au- 
thorities, because I hold that the doctrine of the Lords of the Privy 
Council in the case of Suraj JBunsi Koer (3) is conclusive upon 
this point. Their Lordships observed : — -“ It seems to be clear 
upon the authorities that if the debt had been a mere bond debt, 
not binding on the sons by virtue of their liability to pay their 
father’s debts, and no sufficient proceedings had been taken to en- 
force it in the father’s lifetime, his interest in the property would 
have survived on his death to his sons, so that it could not after- 
wards be reached by the creditor in their hands.” 


These observations are, in my opinion, fully applicable to this 
case, and, indeed, go beyond the exigencies of what we have got 
to determine here, the plaintiff not being a son of the deceased 
Shankar, for whose personal debts his share was purported to be 
sold on the 20th June, 1884. And I hold that upon that date. 
Shankar Having died even before the litigation which terminated 
in the decree of the 8th March, 1881, his share had already van- 
ished and been taken by the plaintiff by right of survivorsbip,- 
without being subject to the payment of Shankar’s pei*sonal debts. 
1 may perhaps also add that the family being joint, Musammat 
Bnraj Bansi, the widow of Shankar, could have no such rights in 
her husband’s share as could be ajBfected by the sale in execution 
oi* the decree against her ; whilst the fact of Musammat Sawan 


(1) N.-W. P. H. C. Rep., 1872, p. 137. 
{%) I. L E., 3 Calc. 198 j h. E., 4 Ind. 
Ap. 247. 


f3)I. E. E., 5 Calc, j 
Ind. Ap. 88% 
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Kali having also been impleaded in that suitj cannot, of course, 
help the defendants- appellants, purchasers of the execution •sale, 
she being the widow of Shankar’s son who had pre-deceased his 
father. 

For these reasons I would dismiss this appeal with costs. 

Oldfield, J.- — This suit relates to property left by one Bijai. 
He was succeeded by his sons Sheo Ratan and Shankar; the plain- 
tiff represents the former. Shankar before his death borrowed 
money on a simple bond from one Ram Sahai, who after the death 
of Shankar sued his widow and daughter-in-law, and obtained a 
decree against them, and in execution brought to sale Shankar’s 
interest in the property, and it was purchased by defendant-appel- 
lant. 

The plaintiff is the grand-nephew of Shankar, and sues to 
recover the property sold at auction, on the ground that it was the 
joint property of Shankar and himself, and could not be taken and 
sold in execution of Shankar’s debt. 

The Courts have allowed the claim and the defendant has 
appealed. 

The objection to the finding that the property was joint un- 
divided property of Shankar and the plaintiff is not one which can 
be entertained in second appeal, the finding on this point by the 
Courts below being one of fact ; and when it has been found that 
the property was undivided the appeal must fail. On the death of 
Shankar, his interest passed to plaintiff by survivorship, and was 
not liable after his death for any personal debt which he had 
incurred. No charge had been made on the property, and the 
creditor could not recover his money from* the joint property after 
the death of Shankar, when he had not obtained judgment against 
Shankar, and taken out execution by attachment against him. I 
may refer on this point to the case of Surcij Bunsi Koer v, Sheo 
Persad (1) and Rai Bal Kiehen v. Red Sita Ram (2), The 

appeal will he dismissed with costs. * 

Appeal dismissed* 

(1) I. L. R., 5 Calc. 148 5 L. R., S ( 2 ) I. L. R , 7 4H. 731. 
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Bt-fon Mr, Jmiice Oldfield and Mr, Justice Malimood. 

DEO DAT (Dkfbnbant) v , RAM AUTAR (Plaintiff).*^ 

Mortgage— Us ufmciuarif mortgage — Fre-emptim — Bedemptlon I*- terest A ct 
IV of 1882 {Transfer of Property Act), ss. 51, 83, 84. 

Although a successful pre-empfcor becooiea substituted for the origiual trans- 
feree, and thus becomes entitled to the benefits o£ the transfer, those benefits can- 
not be claiined by him for any period antecedent to such substitution itself, and a 
pre-erapt^r, before his pre-emption is actually enforced, pesseases no such right in 
the subject of pre-emption as would entitle him to any benefits arising out of 
the property which be is entitled to take but has not yet taken. The origitml 
Tendee cannot, whilst he is in possession, be regarded as a trespasser, wbo would 
have no right to enjoy the usufruct of the property which he has purchased. 

Uodan Singh v. Afuneri (1> dissented from. M anih Chani r ■ RameMmr 

Rue (2), Buldeo Pershad v. Mohm (3), and Ajudhia v. Batdeo Singh (4) 
followed. 

In February, 1883, a decree for pre-emption was obtained in respect of a mortgage 
by conditional sale executed in August, 1882. On the 23rd August, 1883, the decree- 
holder executed his decree hy depositing the principal amount of the mortgage 
money, And obtained possession of the property in substitution for the original 
mortgagee. In June, 1884, the mortgagor, proceeding under s. 83 of the 
Transfer of Property Act, deposited in Court the sum of Rs 699, claiming the 
game to be adequate for redemption. The case was, however, struck ofi in con- 
sequence of the pre-emptor’s objection to receiving the deposit on the ground 
that it did not Include the interest due on the mortgage. The deposit remained in 
Court, and on the 21st August, 1884, the mortgagor deposited a further sum on 
account of interest, but this also the pre-emptor iNsfuaed to receive, for the same 
reason as before. In a suit by the mortgagor for redemption of the mortgage, it 
was found that the amount deposited was all that was due on the mortgage on the 
21st August, 1884. 

Meld that until the 23rd August, 1883, when the defendant enforced his pre- 
emptive decree by depositing the consideration for the conditional sale of Au- 
gust, 1882, he had no such interest in the subject of pre-emption as would entitlo 
him to any benefits arising therefrom, and that the defendant was not entitled to 
claim any interest on the mortgage -money for the period antecedent to the 23jcd 
.^ugust, 1883. 

Semhle that the proper person entitled to receive the interest for that period 
was the original conditional vendee, and the Court which passed the decree for 
pre-emption should have allowed him the amount of such interest in addition 
to the principal mortgage -money. Ashik Aii v. Mathura Kandu (5.) referred to. 

Second appeal No. 1755 of 1885, from a decree of J. M, C- Steinbelt, Esq., 
District Judge of Azamgarh, dated the 7th August, 1885,, confirming a decree of 
jpabu Nihala Ghander, Munsif of Azamgarh, dated the 21st March, 1885. 

Cl) 2 Calc.S. D. A. Rep. 85. (3) N.-W. F. H. 0 Rep., 1866, Rev. 

C2) N.-W. P S. B. A. Rep., 1865, Ap, 30* 

Tohii, 171. (4) L L. R., 7 All 67i 

R.,5 All 187, 
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Held, with reference to s. S4 of the Transfer of Property (Act IV of 1832), 1S88 

that the Courts below were right in not allowing interest to the defendant after • 

the 21st Angnst, 1884, when the plaintiff, to his knowledge, deposited i he whole Beo I)aT 

money due on the mortgage. Ka.v Adtas. 

Heidj with reference to the last paragraph of s, 51 of the same Aci, that 
the Courts below were wrong in subjecting their decrees in favour nf the plnintif!; 
to the condition that the defendant should not be evicted till the crops he had 
sown were cut. 

The plaintifF in this case sued to recover possession of certain 
mortgaged property. The property, a share in mauza Chak Chaiibe, 
was mortgaged by the plaintiff on the 30th August, 1882, by way 
of conditional sale, to one Har Prasad for Rs. 699, for a term of j 

two years ending on Jaith sitdi 15th, 1291 fasli. Under the terms ! 

of the mortgage, the mortgagor delivered possession to the mort- 
gagee and authorized him to receive the profits, which amounted to 
Rs. 40 per annum, iu lieu of apart of the interest, which was fixed 
at one per cent, per annum ; and in respect of the balance of in- i 

terest, namely, Rs. 44, it was agreed that the mortgagor would pay [ 

the same in cash along with the principal on taking an account at i 

the time of the redemption. | 

Under the terms of the of the mau^^a the deferidant j 

Deo Dat brought a pre-eniptive suit in respect of the conditional f 

sale, and obtained a decree on the 5th Pebriiary, 1883, which was i 

finally upheld in appeal on the 14th February, 1884. In the S 

meantime, on the 23rd August, 1883, the defendant executed his | 

decree by depositing Rs. 699, the principal amount of the mort- | 

gage-money, and obtained possession of the property, being thus I 

substituted for the original mortgagee. Blatters stood thus, when the i 

plaintiff, proceeding apparently under the provisions of s. 83 of the 
Transfer of Property Act (IV of 1882), deposited in Court on the 
€tk June, 1884^ the sum of Rs. 699, being the principal sum of the 
mortgage-money, claiming the same to be adequate for redemp- » 

tion. Upon the objection of the defendant to accept the money on | 

the ground that the deposit fell short of the amount of interest due 
on the mortgage, the plaintiff’s case was struck off on the l5th 
Augustj 1884, the deposit remaining in Court. Subsequently | 

the plaintiff made a further deposit of Rs. 44 on account of interest 
on the 21st August, 1884, thus making the whole deposit amount ,i 

to Rs. 743. The defendant again, by an application made on the I 
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16fcli September, 1884, refused to accept the deposited money, on 
the ground that it fell short of the entire sum due on the mortgage- 
The proceedings under s. 83 of the Transfer of Property Act 
came to an end on the 28th November, 1884, when the Court 
rejected the plaintiff’s application for summary redemption, but 
allowed the sum of Rs, 743 to remain a deposit in Court. 

The present suit was instituted on the 26fch January, 1885, 
having for its object recovery of possession of the property by re- 
demption of the mortgage, on the ground that the deposited sum 
of Rs. 743 was all that was due on the mortgage. The suit was 
resisted upon the ground that the plaintiff did not properly tender 
the mortgage-money to the defendant, nor did he make ati adequate 
deposit in Court, and that the defendant having cultivated the land, 
he could not be ejected till the crops were cut and taken away. 

The Court of first instance held that the sum of Rs. 743, to 
which the de|)Osit amounted on the 21st August, 1884, was all 
that was due to defendant on the mortgage on that date ; and that 
the defendant, having executed his pre-emptive decree, by deposit- 
ing Rs. 699, the consideration of the conditional sale, on the 23rtl 
August, 1883, was entitled to remain in possession till he had 
gathered and carried away the crops which he had sown. 

The defendant appealed, contending that he was entitled to an 
additional sum of Rs 61-10-0 as interest on the mortgage money, 
and to Rs. 37-15-0 as costs, making a total sum of Rs. 99-9-0, which 
had been disallowed by the fi:rst Court. The lower appellate Court- 
dismissed the appeal. 

The defendant appealed to the High Court. 

Mr. for the appellant. 

Munshi Hanuman Prasad and Munshi Madho Prasad^ for the 
respondent. 

M ahmoob, J. — The contention urged before us cn the defendant^ 
behalf raises three main points for determination 

1* Whether the defendant was entitled to claim interest on 
the mortgage-money for the period between 30th August, 1882, 
the date of the mortgage, aud .the 23rd August, 1883, when ho 
enforced his pre-emptive deor^ee by depositing Rs- 699, the prin^ 
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cipal consideration-Tnoney of tlie conditional sale in respect of 
which he enforced his pre-emption. 

2. Whether the defendant was entitled to claim any interest 
after the 21st Augnstj 1884, when the deposit by the plaintiff, 
nnder s, 83 of the Transfer of Property Act, amounted to Rs 743. 

3. Whether, under the circumstances of this case, the defen- 
dant was entitled to costs. 

1 will dispose of each of these points in the order in which t 
have mentioned them. The first of these questions depends upon 
the determination of a very important point of the law of pre- 
emption. That a successful pre-emptor stands in the shoes of the 
original vendee in respect of all the rights and obligations arising 
from the sale under which he has derived his title, is a question 
which stands upon an undoubted basis, for the right of pre- 
emption is nothing more or less than the right of substitu- 
tion. This was pointed out by me at considerable length in 
Gohind Dayal v. Inayatullah (1), where the Full Bench of this 
Court generally accepted my conclusions as to the nature of the 
pre 'Cmptive right. This, however, is not a point which is contested 
on either side in the argument of the learned pleaders for the 
parties. All that the learned pleader for the appellant contends 
for here is, that his client, having succeeded to, or rather been 
substituted foi-, the original conditional vendee, Har Prasad, is 
entitled to claim the benefit of all the conditions of the mort- 
gage, and is, therefore, entitled to claim interest even for the 
period antecedent to the 23rd August, 1883, when he enforced 
his pre-emptive decree, by deposit of the consideration of the 
conditional sale under the decree of the 5th February, 1883. 
lam of opinion that this contention is wholly unsound. It is 
perfectly true that a successful pre-emptor becomes substituted 
for the original transferee, and thus becomes -entitled to the bene- 
fits of the transfer. But it is equally true, and stands to reason, 
that those benefits cannot be claimed for any period antecedent to 
such substitution itself. The right of pre-emption as based upon 
the partakes of the nature of those obligations which 

fall short of an interest in immoveable property, though they 
(1) I. L. R., 7 All. 775. 
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are annoxefl to the ownership of such property. The. nature of 
such obligations is well described in s. 40 of the Transfer of Pro- 
perty Act, which I refer to only by way of analogical comparison. 

A pre-eroptor, therefore, before his pre-emption is actually enforced, 
possesses no such right in the subject of pre-emption as would entitle 
him to any benefits arising out of the property, which he is ouly 
entitled to take by substitution, but has not yet actually taken. 
On the other hand, the original vendee cannot, whilst he is in 
possession, be regarded as a trespasser, who would have no right 
to enjoy the usufruct of the property which ho has purchased, nor 
would it be equitable to hold that the pre-emptor, before he has 
actually paid the price, should be entitled to the profits of the pro- 
perty, which he can take only upou duly making such payment. 

This view of the law is supported by some cases to be found in 
the reports. There is a very old ralmg—Cfodan Singh v. Muneri 
Khan (1), where it was held that if A transfer lands to B by sale, 
and C afterwards come forward and establish his right of $hufa or 
pre-emption, he will be entitled to the lands at the price paid for 
them by 5, who will be compelled to refund the profit accrued 
during the period of his possession to C, receiving himself the 
purchase-money back from A. That was a case decided so long 
ago as 1813, and seems to have depended entirely upon the Mu- 
hammadan law of pre-emption. The judgment, however, contains 
no authority for the rule there laid down ; and there c.an be no 
doubt that the ruling was erroneous, being opposed to the most 
authoritative texts of the Muhammadan law itself. Such indeed 
seems to be the view taken by the Sudder Court of these Pro’- 
vinces in Manik Chand v. Eameshnr Rae (’2), which was a suit based 
upon the lOajib ul-arz, and where the learned Judges held that the 
“ pre-emptor could have no preferential right till he had tendered 
the full price, and therefore the defendant’s intermediate possessmti 
‘ Could not be regarded as illegal.” This ruling was followed by 
this Court in Buldeo Pershad v. Mohun (S), where the learned 
Judges, after referring to the rule of Muhammadan law of pre- 
emption, held it to be equitable, and then Went on to say “ The 
purchaser has in most instances paid the purcbase-money ; is he 

(1) 2 Calc, a D. A; Rep., 85. (2) IST -W. P. S. D. A. Rep., 1865, vol. ii.'. Ifl. 

(S) N.-W. P. H. C. Hep., 1866, Rev. Ap., 30. 
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to lose all interest and profits because, at some subsequent time, 
the contingency occurs that a pre-emptor claims and exercises his 
right of pre-emption? and is the pre-emptor, who has kept his 
money in his pocket till it suited his purpose to exercise his idght, 
to obtain profit, which will be the greater in proportion to his 
delay?” 

The same rule was laid down by Straight, J., in Ajudhia v. 
Baldeo Singh (1), which is the latest case upon the subject. I 
entirely concur in the principle upon which these rulings proceed ; 
and if the exigencies of this case needed it, I would, by reference 
to the original texts of the Muhammadan law, have shown that the 
principle is a necessary consequence of the very nature and inci- 
dents of the right of pre-emption itself. 

Applying the principle to this case, it seems to me perfectly 
clear that till the 23rd August, 1883, when the defendant enforced 
his pre-emptive decree by depositing Rs. 699 — the consideration of 
the conditional sale of the 30th August, 1882— he had no such 
interest in the subject of pre-emption as would entitle him to any 
benefits arising therefrom. And it follows that my answ^er to the 
first question in the case must be that the defendant is not entitled 
to claim any interest on the mortgage-money for the period ante- 
cedent to the 23rd August, 1883. This view, however, raises a 
subsidiary question, namely, that if the defendant is not entitled* 
to interest for that period, who else is entitled to it? This is a 
question which we are not bound to determine in this case, but I 
think I may safely say, as a necessary consequence of the ratio deoi- 
dendi adopted by me, that the proper person entitled to receive the 
interest for that period was Har Prasad, in w^hose favour the hye-hiU 
wafa mortgage of the 30th August, 1882, was originally executed, 
and who was dispossessed under the defendant’s pre-emptive 
decree y and 1 think I may add that in passing that decree, the 
t)ourt should have allowed the amount of interest above mentioned 
in addition to the principal mortgage-money. This view is based 
upon the same principle as my ruling in Ashik All v. Matlmra Kandu 
(2), where it was held that the pre-emptor, in the case of a mort- 
gage by conditional sale which has become absolute, is bound to 
pay as the price of the property the entire amount due on such 
(1) I. L. B., 7 All. 671. (2) I. L. R., 5 All 187. 
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ilaortgage at the time it became absolute. Here the price’’ 
which should have been allowed to Har Prasad under the decree 
of the 5th February, 1883, should have been the principat mort- 
gage-money plus such amount of interest as might have been due 
on the mortgage up to the period fixed by the Court for enforce- 
ment of the pre-emptive decree. That decree, having now become 
final, cannot of course be interfered with in this case : but its effect 
was to enable the defendant to pre-empt on payment of less money 
than he was entitled to. And I have no doubt that his present 
claim for interest antecedent to the 23rd Aufrust, 1883, when he 
executed the decree, is wholly nnconscionable and opposed to equity. 

The next question in the case is a very simple one, because the 
rule contained in s. 84 of .the Transfer of Property Act (lY of 
1882) furnishes a clear guidance. The section says that when a 
mortgagor has duly made deposit under the preceding section of 
aU that is due on the mortgage, the interest on the mortgage 
money is to cease. Here the plaintiff deposited the principal sum 
of the mortgage-money on the 6th June, 1884, but that deposit 
was clearly inadequate and would scarcely entitle him to the benefit 
of s. 84 of the Act, even pro tanto. I will, however, not determine 
this point, because it is not raised here, and the plaintiff him- 
self made a further deposit of Rs. 44 on account of interest on the 
21st August, 1884, thus making the whole deposit amount to 
Bs. 743, which has been found by the Court below to be all that 
was due on the mortgage on that date, and of which the defendant 
had due notice. The amount so deposited of course left out of 
account the interest for the period antecedent to the 23rd August, 
1883, and to which, as I have already shown, the defendant was not 
entitled. The Courts below were, therefore, in my opinion, right 
in not allowing interest to the defendant after the plaintiff had, with 
duo knowledge of the defendant, deposited the whole money due on 
the mortgage to the defeildant. And I may also add, with reference 
to a subsidiary question in the case, that the Courts below did not 
act rightly in rendering the decree subject to the condition that the 
defendant was not to be evicted till the crops he had sown wore cut. 
The rule applicable to such cases is clearly enunciated in the last 
paragraph of s. 51 of the Transfer of Property Act, which creates no 
bar to eviction in such a case, bat only lays <j5wn that the transferee 
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is entitled to the crops sown by himj and to .free ingress and egress 
to gather and carry them. The decree in this case should have been 
framed accordingly^ but I need say nothing more about the matter/ 
because that part of the decree has not been made the subject of 
complaint before us by the plaintitf-respondent, 

• Then as to the question of costs, which has been made the subject 
of a separate ground of appeal by the defendant-appellant before 
us. S. 220 of the Civil Procedure Code gives ample power and 
discretion to the Court in connection vvith costs, and in the present 
case the defendant, having all along acted wrongly in declining to 
accept the plaintiff’s deposit, and iu giving up possession to him, w^as 
properly made liable for the plaintiff’s costs by the Courts below.. 

^ I 'would dismiss this appeal with costs. 

Oldfield, J. — I concur in the proposed order. 

Appeal dismisses^ 


appellate CRIMINAL. 

* 

Before Mr. Justice Straight ^ Offg. Chief Justice. 

QUEEN-EMPRESS tj. BALDEO and othess. 

A ccomplice — Corroboration^ Dacoity — Possession of stolen property » 

Criminal Courts dealing with an approver’s evidence in a case where several 
persons are charged should require corroboration of his statements in respect of the 
•identity of each of the individuals accused, Queen^Empress v. Ram Saran 
Qmen^Empress Kure (2) and Reg, v. Mullins (3) referred to. 

. A, S, Mj 'R and iV were tried together on a charge under s. 460 of the Penal 
Code. The principH evidence against all of them was that of an approver- Against 
At i?, and M there was the further evidence that they produced certain poitions of 
the property stolen on the night of the crime from the house where the crime was 
committed: With regard to R, it was proved 'that he was present when B pointed 
out the place where some of the property was dug up, but he did not appear to heave 

said anything or given any directions about it. 

Re!d with reference to A, B and Ai, that it could not be said that their recent 
possession of part of the stolen property, so soon after it had been stolen, was not 
such corroboration of the approver’s evidence of their participation in the crime as 
entitled the Court to act upon his story in regard to those particular persons » - 

(1) inie, p. 306. (2) Weekly Kotes, 1386, p. 65, 

(3) 3 CoxC. 0, 526. 
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Eeld tkat, iaasmucli as there was no sufficient material to warrant the mfcreuce 
o! guilty knowledge on part, and, with regard to iV, no property was found with 
him or produced through his instrumentality, both E and iV ought to have heen 
acg[uitted. 

These were appeals from convictions by Mr. G. H. Pearse, 
Sessions Judge of Meerut^ dated the 14:th April, 1886. The appel- 
lants, Baldeo, Ram Bakhsh, Mir Singh, Amir Bakhsh and Amman 
were convicted, under s. 460 of the Indian Penal Code, of house- 
breaking by night, in the course of the commission of which offence 
•one Bahai Singh was murdered by some of them. 

The appellants were jointly tried with three other persons called 
Masita, Mohsam Khan and Jamna, who were acquitted, the last . 
mentioned being charged under s. 411 of the Penal Code, 

Bahai Singh was a man reputed to he possessed of considerable 
w^ealthiu coin and ornaments. On the night of the 4th January, 
1886, his house was broken into, and he was murdered and the house 
plundered. The only direct evidence against the appellants was the 
evidence of an accomplice called Ghariba. Hp stated that a dacoity 
on Bahai Singh had been contemplated for some time ; that Btildeo, 
,ap])ellant, told him that he had fiv’e or six good men at his disposal, 
the three ohaukidars Amman (appellant), Amir Bakhsh (appellant) 
and MasiM^ Mohsam Khan and his son, Ram Bakhsh (appellant), 
and asked him to srefc one or two men ; that he enlisted Mir Sin^h 
Jat (appellant), a very powerful man ; that Baldeo, who was a 
neighbour of Bahai Singh’s, fixed the 4th January, as he found the 
hoi|se ^YonM be empty; that the gang assembled at about 7 or 
8 P. M., after dark, and fixed the rendezvous for midnight, the three 
chaukidars going off meanwhile on their rounds*; that five men, 
Baldeo, Ghariba, Mir Singh, Amir Bakhsh and Mohsam Khan, 
esoaladed the wall; that Baldeo had brought a rope, with which 
they let down Mohsam Khan into the courtyard ; that he opened the 
door of the staircase and they all got down, opening for the other 
three; that Baldeo was the guide entirely ; that Mir Singh was told 
off to overpower Bahai Singh, which he did by leaping on him on 
his charpai and smothering him ; that the property was in a room 
close to where Bahai Singh was sleeping; and that it was quickly 
removed and carried off to Baldeo’s house and divided. 
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The nature of the evidence corroborating that of the accoilipHcej 
Ghariba, appears from the following extract from the Sessions 
Judge’s jodgment : — 

The corroborative evidence against Baldeo is that of the Sub- 
Inspector Narain Prasad, Rukha and ‘Sohan Pal, as to his point- 
ing out certain silver articles buried on the- Jamna bank. This is 
also the evidence against bis son. Ram Bakbsb. They both went 
together to point these things out, Pakir Ohand and Harnam 
■prove that Amir Bakbsh produced some ^ ’ and a, piece of 

wire from a ruined bouse. After Amman bad denounced Ghariba, 
and Mir Singh and Ghariba, who had been swindled by Mir Singh 
and Baldeo in the division of the property, had made a clean breast 
‘of it, two Gu^‘ars, Jit and Sawant, were employed if possible to 
trace the property. Baldeo, as shown above, produced certain small 
things, and Mir Singh also admitted that he had some things which 
his uncle, Jamna, could give up. It may here be noted that Jit 
said he made promises to the different accused if they would dis- 
gorge, but those promises wereiu private conversation, and certainly 
carried none of the authority specified in s. 24, Evidence Act. Mir 
'Singh named five articles, an ^arsiy 'cliilasy ^gmidasy ^balis' and a 
^polchiy all of silver. Jit and Sawant went with a third man to 
mauza Behari and told Jamna that Mir Singh had sent for these 
articles. Jamna gave them up all except the When the 

things were shown to Mir Singh in presence of the Inspector, he at 
once said that the ^ polchi'' had not been sent.” 

. The Sessions Judge further observed as follows While 'the 
inquiry was on, there was apparently a competition among most of 
the accused to give a certain amount of information in the hope of 
•securing impunity for themselves. Kothing of course in the nature 
of a cotifession made during the police inquiry can be put in evidence 
except so far as anything w^as elicited from it. Fakir Chand, for in- 
stance, proves that not only was Amman constantly frequenting 
Baldeo’s house before the murder, but that Amman gave the first 
information concerning the complicity of Ghariba and Mir Singh to 
the two outside Jats. In consequence of this certain property was 
recovered from Mir Singh, and Ghariba was sufficiently alarmed 
to turn Queen’s evidence, besides disgorging some of his share.’* 
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Tbe Sessions Jivigo ^Yas of opinion, referring to Empress v* Kiire^ 
tbat the circumstances . wliicii appear . above were sufficient 
corroboration of the evidence of Ghariba to warrant the coiivic- 
tion of Baldeo, Ham Bakhsh, Aiiimari, Amir Bakhsli and Mir 
Singh, the appellants, under s. 460 of the Penal Code, He 
acquitted Masita and Mohsam Khan, there being no corrobora- 
tive evidence against them ; and he also acquitted Janiiia, who 
had been charged under s. 411 of the Penal Code in respect of 
the properly delivered by him to the two Jats, Jit and Sawanfc. 

Mr. IF. ii. ColviUj for Baldeo, Mir Singh and Rum Bakhsh, 
appellants. 

The appellants Amir Bakhsh and Amman were not represented. 

The PabliG Prosecutor (Mr, C, IE for the Crown. 

Straight, OEfg. C. J.— These are five appeals from a decision 
oy,h6 Judge of Meerut, passed on the 14th of April last, convict- 
ing the appellants under s. 460 of the Penal Code, and sentencing 
Baldeo and Mir Singh to transportation for life, and Amman, Ram 
Bakhsli and Amir Bakhsh to seven years’ rigorous itnprisonoient. 
The five appellants vcare tried, along wiih three otlier persons, by 
name Masita, Mohsam Khan and Jamna, who were acquitted, for 
having, on the night of the 4th January last, been jointly con- 
cerned in the breaking into the dwelling-lioase of one Bahai bania 
of Kutana, in the course of the commission of which offence the 
said Bahai was murdered. The only direct evidence against the 
appellants is that of an approver, by name of Ghariba, but as to 
Baldeo, Ivlir Singh and Amir Bakhsh there is the further proof 
that they produced, or caused to be produced, certain portions of 
the property stolen on the night of the crime from the house of 
Bahai. I have already, in. the case of Queen-Empress -v. Ram 
Satan (1), entered at length into the question of the nature and 
’extent of the corroboration to be required to make it safe or proper 
to act upon the evidence of an accomplice, and it wmuld be a 
useless vvaste of time to repeat the remarks I then made. I 
entirely adhere to each and every one of thorn, and the learned 
Judge is in error in supposing that the view I took in the case of 
Qiieen-Empress y, Kure (2) was in any sense at variance with the 
(1) j>, 806. (2) Weekly Notes, 1880, p. 65. • 
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rule I Had already ^aid down, namely, that Orinlinal Courts, 
dealing with an 'approver’s evidence in a case where several persons 
are charged, should require corroboration of his statements in 
respect of the identity of each of the individuals accused. In 
this connection I cannot do better than refer to the observations 
of one of the wisest and most practical minded Judges that ever 
sat on the English Bench, Mr. Justice Maule, ini2 ?p. v. Mullins (1), 
w'hich are singularly apposite to this country, where those who 
have to administer justice unfortunately know what a perverted 
ingenuity there is for concocting false charges, and supporting 
them by the most elaborately fabricated network of perjured testi- 
mony. 

Says that learned Judge:— I quite agree that the confirnia- 
tion of an accomplice as to the mere fact of a crime having been 
committed, or even the particulars of it, is immaterial, unless the 
fact of the prisoner being connected with it is proved. It often 
happens that an accomplice is a friend of those who committed 
the crime with him, and ho would much rather get them out of 
the scrape and fix an innocent man than his real associates. Con- 
firmation does not mean that there should be independent evidence 
of that which the accomplice relates, or his testimony would be 
unnecessary. If, for instance, a burglary had been committed, 
and an accomplice gave evidence that a person charged was present 
w^hen it was effected, if that person had been seen hovering about 
the premises some time before, or was seen in possession of some 
of the stolen property shortly after, that might be reasonable con- 
firmation of the statement that the prisoner helped to commit the 
crime.” 

In the present case, upon careful consideration of all the facts 
as to Baldeo, Mir Singh and Arnir Bakhsh, I am not prepared 
to say that their recent possession of part of the stolen pro- 
perty, so . soon after it had been stolen, w'as not such corrobora- 
tion of Ghariba’s evidence of their participation in the dacoity as 
entitled the learned Judge to act upon his story in regard to those 
partictilar persons. But as to Ram Bakhsh, although he was 
preseut when his father Baldeo pointed out the place where some 
of the properly was dug up, ho does not appear to have said any- 
(1) 3 Cos C.G. 526. 
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tiling or given any directionB about it ; and tbere is, lo m 3 ?^-opinion 5 
no sufficient materinl to warrant the inference of guilty knowledge 
on his part. So with regard to Amman, no property was found 
with him or produced through his instrumentality, and under these 
circumstances I think that both he and Bam Bakhsh ought to 
have been acquitted. 

I dismiss the appeals of Baldoo, Mir Singh and Amir Bakhsh, 
but, allowing those of Ram Bakhsh and Amman, acquit them 
and direct that they be released. 


CKIMINAL REVISIONAL. 


B&fo^e Mr. Justice BroSkurst 

QUEEN-EMPBESS v. RAM NARAIN and another. 

App^alf summary rejection of -^Judgment of Criminal Appellate Court — Crirninai 
Procedure Code, ss. 367, 421, 424, 439 — High Court's powers of revision — Dc* 
lay in applying for exercise. 

The powers conferred by s, 421 of the Criminal Procedure Code should be 
exercised sparingly and with great caution, and reasons, however concise, should 
be given for rejecting an appeal under that sectiou. 

Where a Sessions Judge rejected an appeal summarily under s 421 of the 
Code, by an order consisting merely of the words ^‘appeal rejected,” and an appli- 
cation for revision of such order was made to the High Court nearly nine months 
thereafter, on the ground that the Judge was wrong in rejecting the appeal 
wi.hout assigning his reasons for so doing — held that this objection, if tai<en with- 
in a reasonable time, would hare been valid, but as the application for revision 
was made with very great delay, the Court should not interfere. 

This was an application for revision of an order of Mr. PI, M. 
Bird, Joint Magistrate of Cawnpore, dated the 4fch July, 1885, 
and of the order of Mr, W, Blennerhassett, Sessions Judge of 
Cawnpore, dated the 4th September, 1885, summarily rejecting, 
under s. 421 of the Criminal Procedure Code, an appeal from the 
Joint Magistrate’s order. The facts of the case are stated in the 
judgment of the Court. 

Pandit Moti Laly for the applicants. 

The Government Pleader (Munshi i?am PrQmd)y for the Crown. 
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* BbodhubsTj J.— In this case Kam Narain and Qaneshi were 
convicted by the Joint Magistrate of Oawnpore tinder s. 342 of 
the Indian Penal Code, and were sentenced to pay fines of 
Rs. 200 and Rs. 100 respectively, or, in default of payment, to be 
rigorously imprisoned for three months. From these convictions 
and sentences, Bam Narain and G-aneshi each preferred an appeal. 
The Sessions Judge rejected the appeals summarily, his order, in 
each instance, consisting merely of the two words appeal reject- 
ed;^ 

Ram Narain and Ganeshi have now applied to this Court for 
revision of the orders of the lower Courts, and the 5fch and last 
ground taken by them is ^•'because the learned Sessions Judge was 
wrong in rejecting the appeal summarily without assigning his 
reasons for so doing/^ • 

This objection, if taken within a reasonable time, would, in 
my opinion, have been valid. The law, I consider, requires that a 
lower appellate Court in disposing of an appeal, and even in sum- 
marily rejecting an appeal under the provisions of s. 421 of the 
Criminal Procedure Code, should give reasons for so doing; and, 
so far as I am aware, no Criminal Appellate Court of these 
Provinces, other than that the proceedings of which are now object- 
ed to, is addicted to disposing of any appeal without giving reasons 
for doing so. It is laid dowm in s. 367, Chapter XXVI of the 
Criminal Procedure Code, that the judgment of a Criminal Court 
of original jurisdiction shall contain the point or points for deter- 
mination, the decision thereon, and the reasons for the deci- 
sion and by s. 424 of the same 'Code— a section in the same 
chapter with s, 421, and only three sections after it— it is enacted 
that the rules contained in Chapter XXVI as to the judgment of 
a Criminal Court of original jurisdiction shall apply, so far as may 
be practicable, to the judgment of any appellate Court other than 
a High Court.” The powers conferred by s. 421 of the Code should, 
I consider, be exercised sparingly and with great caution, and 
reasons, however concise, should be given for rejecting an appeal 
cinder that section. 

Under the circumstances stated above, I should have reversed 
the orders of the Sessions Judge, and should have directed him to 
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re-hear tbo appeals and dispose of them in accordance with la fr, 
had I not found that the application for revision was made with 
Bmpsbss very great delay, that is, after the expiration of nearly nine months 
HiM Nabain. from the date of the lower appellate. Court's orders. On this ground, 
and also because I think that valid reasons might have been given 
for dismissing or rejecting the appeals, I decline to interfere in 
this revision case and reject the application. 

Application rejected. 

PRIYY COUNCIL. 


P. C. * MUHAMMAD ISMAIL KHAN (Defendant) v FIDATAT-DN-NISSA anW 

PesSlO. oiHEES(PLAisiim). 

— I ■ I [On appeal from the Higli Court for the North-Western Provinces.] 

Family cu8tom'^W<^jih~ul~arz--MiiTmmm€^an Law-^Ajpjpeal to Her Majesty in 
Council-^Question of fact 

It having Been alleged that an estate, by custom, descended to a single heir 
i-n the male line, the High Court, concurring with the Court of first instance, 
found that this custom had not been proved to prevail in the family. 

On an appeal contesting this finding, it was argued, among other objections, 
that the High Court bad not given sufficient effect to an entry in the wajib-ul-' 
a’l'z of a zamindari village, the principal one comprised in the family estate now in 
dispute ; the last owner of that estate-, who held all the shares in the village, having 
caused an entry to be made to the effect that his eldest son should be his sole 
heir, the others' of the family being maintained. 

Held that, though termed an entry in a imjih-utaTZi the document was 
not entitled to the name, but was rather in the nature of a testamentary attempt! 
to make a disposition contrary to the Muhamadau law of descent. 


The appeal was not taken out of the rule as to the concurrent findings of tw 0 
Courts, primary and appellate, on a qucvstion of fact. 

Appeal from a decree (21st April, 1881) of the High Court, 
confirming a decree (14th July^ 1880; of the Subordinate Judge of 
Meerut. 

Ghulam Ghaus Khan, of an ancient Bilnch family in the Bu- 
landshahr district, died in 1879, leaving one son, the appellant, and 
three daughters, the respondents, besides certain illegitimate chil- 
dren. Upon his death, his son took possession, and alleged a sol© 
title to the inheritance by the custom of the family. Between the 
brother and the sisters, the question on this appeal was whether 

* Pr^ent LoB.D Blaokbobit, Lord Moheswbbl, Loed HoBHowaE, (wd Sia 
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it had been proved that, by custom, the ancestral estate descended ^S86 

to a single heir in the male line, instead of to sharers according 

to the Muhammadan law of the Sunni sect to which the parties IsarAix. Khait 

belonged. In the Court of first instance, when the respondents FiDATlr-uis- 

brought this suit, other children of Ghulam Ghaus Xhan were 

joined as plaintiffs ; and, altogether, the claim was made for 82 

sahams, as portions, out of 9S sahams, representing the whole 

estate* 

All obtained a decree in their favour, which, however, was main- 
tained in the High Court only in favour of the three daughters, 
now respondents; the other plaintiffs being found to be of illegi- 
timate birth. The latter did not appeal against the decision ; but 
the defendant, the brother^ appealed ; and the principal question 
now raised related to the proofs given by him of the alleged family 
custom. Among these was an extract from the imjib-uUarz of 
village Jhagir, pargana Dankaur, tahsil Sikandrabad, zila Buland- 
fihahr, in which village Ghulain Ghaus Khan, in his lifetime, 
was the recorded proprietor of all the 20 biswas. This contained 
an entry dated the 12th September, 1870, to the effect that, 
after his death, his eldest son should be heir to, and should 
manage, all his estate ; it being declared that two other sons, who, 
however, both died in their father’s lifetime, should receive only 
maintenance, 

Mr. C. FF. Ara^/ioon appeared for the appellant. 

Reference was made to Lehraj Knar y. Mahpal Singh {l)^ 
in which it was held that loajib-xiUaraiz^ ox village administration 
papers, properly prepared and attested, were admissible to prove a 
custofii of inheritance stated therein. 

The respondents did not appear. 

Their Lordships’ judgment was delivered by 

Sir R. Couch.^ — ^The appellant in this case is the only survi- 
ving son of Ghulam Ghaus Khan, who died on the 6th November, 

1879, and the respondents are his three daughters, who it is not 
disputed were legitimate. The suit was brought by the three 
respondents, together with one Nanhi Begam, who was alleged to 
be a wife of Ghnlam Ghaus Khan, and her chidren, who were 
(1) L. R., 7 Ind. Ap. 63; 1. L. R., 5 Calc. 744. 
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alleged to be legitimate. It has been found by the High Court 
that Nanhi Begam was not the wife of Ghiilam Ghana KhaOj and 
that her children were illegitimate, and there is no question as to 
them in this appeal. 

The plaint claimed on the part of the plaintiffs that they were 
entitled to 82 parts of the estate of the deceased, the whole being 
divided into 96 parts, that being the shares which they would be 
entitled to under the Muhammadan law, supposing all were enti- 
tled, The Subordinate Judge gave a decree in favour of all the 
plaintiffs for the 82 parts. The only part of the defence set up 
by the present appellant which it is now material to consider was 
that there vvas a family custom by which the eldest son was enti- 
tled to succeed to the whole of the property of the deceased. The 
Subordinate Judge found this cnstom was not proved. The pre- 
sent appellant, who was defendant, appealed to the High Court, 
The. High Court, coining to the conclusion that Nanhi Begam and 
her children were not entitled to any share of the property, modi- 
fied the decree of the- lower Court and made a decree in favour of 
the appellant and the three respondents, dividing the property, 
as it then became necessary to do, in a different way. The pro- 
perty’ was divided into 35 parts, and 21 of these were given to 
tlie respondents, the plaintiffs, and the remainder to the present 
appellant, the defendant, the property being divided according to 
the Muhammadan law. The High Court also found, as the Sub- 
ordinate Judge had found, that the family custom had not been 
proved. 

The defendant has appealed to Her Majesty in Counoil, and 
the ground of appeal taken is that the High Court was wrong in 
finding that the custom was not proved. Objections have been 
taken to the judgment of that Court, but when they are examined 
they appear to their Lordships to amount only to this, that 
they contest the propriety of the finding of the Court on the con- 
struction of the evidence. The principal argument turns upon the 
contents of what is called a wajib-uUarzy which does not appear 
properly to be a document entitled to that name, but rather a 
document in the nature of an administration or testamentary paper, 
by whi^^h Ghulain Ghaus Khan indicated the way in which he 
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sbonld like the property to be enjoyed after bis death. It seems 
to be rather an attempt on his part to make a disposition of his 
property contrary to the Muhammadan law. 

The case appears to their Lordships to come witliin the rule 
that when there is a concurrent judgment of the two lower Courts 
nprn a question of fiict^ it ought not to be disturbed ; and their 
Loniships will therefore humbly advise Her Majesty to dismiss tlie 
appeal and affirm the decision of the High Court. There will be 
no order as to costs. 

Appeal dimiismL 

Solicitors for the appellant : — Messrs. Barrow Rogers, 
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CIVIL EEVISIONAL. isse 

July 2, 

Bf’fore Mr. Jufstice Oldfield and Mr Justice. Malmood^ * ' 

DHAN SINGH (Judgment debtor) v BAS ANT SINGH and otiiebs 
(Decree-holders.)* 

High Couffs powers of r( vision— Civil Proc dure CodCf s. 622 — M carting of^^-juris^ - 

(Jictkiid^— Ait,endnient of decree — < toil I’roc^dure Codt^ s. 20^— Act X F. of 1877 

{L rnit ‘tian Act), fsch il, No 178. 

In execution of a decree for partition i»f immoveable property passed in 1872, 
a dispute arose as to tlie execution in reference to a portion of tbe property, and 
iu 1881 it was finally decided lliat the decree was defective in its description of 
the property, and therefore incapable of execution. In May, 1S85, on application 
liy the decree- holder, the Court passed an order amending the decree, the amend- . 
nient having reference to an arithmetical error. The judgment debtor applied 
to the High Court for revision of this order, on the grtmuds that the amendment 
•of the decree was barred by limitation, and that the decree itself being barred by 
limitation and finally pronounced to be incapable of execution, the Court had 
acted beyond its jurisdiction in amending it. 

Held that the application for revision must be rejected. 

Per Oldeield, J., that the High Court had no power to entertain the applica- 
tion under s. 622 of the Civil Procedure Code, with refereiice to the decision of 
the privy Council in Amir Hassan Xkan v. 8heo Bahsh Singh (1), and of the Full 
Bench in Badami Kuar v. Dinu Rai (2), and further that, upon tlie facts stated, 
the Court ought not to interfere. 

Per Mahmood, J., that the Court wns not precluded from entertaining the appli- 
cation for revision under s. 622 of the Civil Procedure Code. Amir Bassan Khan 

* Application No. 98 of 1886, for revision, under s. 622 of the Civil Procedure 
Code, of nn order of Maulvi Mazhar Husain, Mimsif of Nagina, dated the 5th 
May, 1885. 

■ (1) I. L. e., 11 CMc. 6. (2) Am., p. 111. 
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V. Slieo Ba^nh Singh (1), Badtmi Rvar v. Dim Eai (2), Bagliunaili Das JRaj 
Kumar (B), Surta v. Ganga (4), ^^agni Ram v. Jima Lai Bar Prasad v. Jafar 
All (6) referred to. Bfiagwant Smgh v. Jageshar Singh (7), and Abu Said Khan 
V. Bamid-un^nissa (8) dissented from. 


The meaning of the terra << jurisdiofcion’^ used in s 622 of tlie Civil Procedure 
Code must not be confined to the territorial or pecuniar}^ limits of the powers of 
a Couit, or to the nature of the class to which the case belongs. It implies, in 
addition to questions of these kinds> the presence or absence of a positive autho- 
rity or power conferred by the law upon tribunals in cases which satisfy the 
other conditions referred to. In framing the section, the Legislature gave to tbe 
High Coui't power to interfere with the action of subo'rdinate tribunals in cases 
where there is no remedy either by appeal or oiherwise, and where those 
tribunals Ifave either exceeded or wro^^gly declined to exercise the authority, the 
power and the jurisdiction which the law confers upon them, or, under the pre- 
tence of exercising such authority, power and jurisdiction, have acted against a 
positive prohibition of the law. Combe v Edwards (9) and Crepps Durden (10) 
referred to. 

EtU ^\^ op(r Mahmood, J, that in the present case the Court below had 
jurisdiction to entertain the application under s. 206 of the Code, that it did so 
entertain it, and that in making the amendment its action could not be regarded 
as beyond the limits of its legal power and authority, so as to render it operj to 
the objection of the exercise of jurisdict’on 'Mllegally or with material irregula- 
rity,” within the meaning of s. 622. Lucas r, Stephen (ll)^ Oomanund /% v. 
Maharajah SuiiUh Chvnder Roy {l^), ZvJiQor Rosseln v. Syedun (IZ) and Goluch 
Chunder Mussant v. Qauga Narain Mussant (14) referred to. 


Under a proper interpretation of the preamble and s. 4 of the Limitation 
Act (XV. of 1877), the rule of limitation is confined to the litigants, and is in- 
applicable to acts which the Court may or has to perform suo moiu. S. 206 of the 
Civil Procedure Code empowers a Court of its own motion to amend its decree 
and the mere fact that one of the parties has made an application asking the 
Court to exercise that power will not render the action of the Court subject to 
the rule of limitation. Robarts v. Harrison (15), Viihal Janardan v. Rahni (16), and 
Kylasa Qoundan'^. Ramasami Ayyar 

TIio facts of this case are stated in the judgments of the Court. 

Munshi Hanuman Prasad^ for the petitioner. 

Babu Ratan Ghand^ for the opposite party. 


(1) 1. L. R., 11 Calc. 6. 

(2) Ante, p. 111. 

(3) 1. L. li.,7 All. 276. 

(4) I. L R., 7 All. 411. 

(5) L X. R., 7 All. 336. 

(6) I.L. R.,7 AIL345. 

(7) Weekly Notes, 1886, 

p. 57. 

(8) W ee]£ly Notes, 1886, p. 39, 


(9) L. R., 3 P. 0. 103. 

(10) 1 Smith’s L. C., 8th ed. 711 
.(11) 9W. R. 301. 

(12) 9 W. R. 471. 

(13) 11 W. B. 142. 

(14) 20 W. P. 111. 

(15) 1. L. R., 7 Calc. 333. 

(16) I. L. R., 6 Bom. 586. 

(17) X, L. R., 4 Mad. 172. 


vokvtii] At.LA HAS AD Series. 

OldfiblDj J. — This is an application to revise, sncler s. 622 
of the Civil Procedure Code, an order passed under s. 206, amend- 
ing a decree. 

The decree is dated the 10th July, 1872 • it was for partition 
of immoveable property, and it appears that applications to execute 
were made on the 20th June, 1875, on the lOth June, 187 6, and 
on the 9th June, 1879, when a dispute arose as to the execution 
in reference to a portion of the property, and the Court held that 
the decree was defective in its description of the pr operty, and 
therefore incapable of execution. The final order was made by this 
Court on the 1 3th July, 1881. On the 8th February, 1882, the 
decree-holder sought to execute the decree in respect of other pro- 
perty, but execution was refused under an order by this Court 
dated the 17th March, 1884. 

The decree-holder then applied, on the 23rd February, 1885, to 
amend the decree, and the amendment was made on the 5th May, 
1885. It is not disputed that the amendment has reference to an 
arithmetical error, and is one which could properly be made under 
s. 206. 

The application, therefore, was properly one oominor under the 
provisions of the section, and which the Court had jurisdiction to 
entertain under s, 206. 

The Courtis order, therefore, is not open to any objection on the 
score of want of or excess of jurisdiction, and there is, therefore, 
no power in this Court to entertain this application under s. 622 of 
the Civil Procedure Code, with reference to the Pidvy Council 
decision in Amir Hassan Khan (1), and that of the Full Bench of 
this Court in JBadami Kuar t. Dinu Rai (2 ). In the last, the mean- 
ing of the Privy Council in the case above-mentioned was fully 
considered, and it was thus expressed by Petheram, C, J. — I 
understand the Privy Council to mean that if the Court has juris- 
diction to hear and determine a suit, it has jurisdiction to hear and 
determine all questions which arise in it, either of fact or of law, 
and that the High Court has no jurisdiction under s. 622 to 
inquire into the correctness of its view of the law’', or the soundness 
of its finding as to facts/' That view was taken by the Full Bench 
(1) L L. B., 11 Cal^. 6. (2) Ante, p. 111. 
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of tins Coitri of the scope and powers of t.he Court under s. 622, and 
is binding on us for dealing witli cases coming under s. 622. The 
Court, in the case before us, was within its jurisdiction in amend- 
ing the decree under s. 206 ; and whether or not it erred in 
entertaining the application on the ground of its being barred by 
limitation or other grounds, these are questions which do not affect 
the jurisdiction of the Court, so as to enable this Court to inter- 
fere under s, 622, 

I may add, howef er, that, on the facts stated to us, this is not 
a case in which) having regard to the facts, I should be inclined to 
interfere. The application is dismissed with costs* 

MahmooB, J, — I confess I am wholly unable to accept the 
preliminary objection Urged on behalf of the respondent, to the 
effect that s. 622 of the Civil Procedure Code does not empower 
us to interfere in revision with any kind of orders passed by the 
lower Courts under s. 206 of the Code: This is not the first time 
that such a question has been raised before me, for 1 had to consi- 
der the matter on two former occasions. The first was the case 
of Raghunath Das v. Raj Kumar (1 , and the other was Sarta v- 
Ganga (2', and on both those occasions I stated the reasons in my 
dissentient judgment why the revisional powers of this Court 
should be exercised under s. 622 of the Civil Procedure Coile. 
In both those cases my view of the law was upheld by the Full 
Bench of this Court (1. L. R , 7 AIL, pp. 875 and 876), and in 
both those cases the amending order was set aside as ultra vires. 


But, then, it is argued that the Pull Bench ruling of this Court 
in Magni Ram v, Jivda Lai (3), which followed the Prity Council 
i, I'oliug in Amir Bassan Khan v. Shea Baksh Singh (4), is decisive 

‘ upon the point, and restricts the revisional jurisdiction of this % 

Court to pure questions of jurisdiction. Further, it is argued that 
the rule has been narrowed even further by a more recent Full 
Bench ruling of this Court in Badami Kuar y, Dinu iZai (5), 
r where the view of Petherara, 0, J., was adopted by the whole 

Court, though Straight, J., delivered a separate judgment not con- 
sistent with the opinion of the learned Chief Justice, but surrendered 

(1) I. L. B., 7 All 276. (4) 

(2) 1. Ii, R., 7 All 411. (6) p. 111. 

(3) I.L,li.,7 All.m 
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tis own views, as he regarded the question as simply one of 
practice. With all the learned Judge said on that occasion in 
illustrating the effect of s. 622 of the Civil Procedure Code, I 
entirely concur, but I respectfully think that the matter before the 
Court was not one of practice, but a matter affecting the revisional 
yarisdiction of this Court — a jurisdiction the importance of which 
I cannot express in better language than in the words of Straight, J., 
himself: — I need only add that, in my opinion, if there is one 
power which it is of the first importance that the Court should 
possess, it is the power of sending for the record in civil cases 
where no appeal lies. Experience shows that in a very great 
many such cases grave illegalities and material irregularities do 
occur in the proceedings of the Courts below ; and it is essential 
that in such cases the High Court should have the power of inter*- 
ference.” 

The ruling of Petheram, C. J., however, in which the rest of 
the Court concurred, is expressed in these words 

•^^The section has been considered by the Privy Council in the 
case of Amir Hassan v. Sheo Bahsh Singh (1) and the Full Bench 
of this Court in the case of Magni Bam v. liwa Lai (2), and the 
result of those oases, in my opinion, is that the questions to which 
s. 622 applies are questions of jurisdiction only. To make my 
meaning plain, I understand the Privy Council to mean that if 
the Court has jurisdiction to hear and determine a suit, it has 
jurisdiction to hear and determine all questions which arise in it, 
either of fact or of law ; and that the High Court has no jurisdic- 
tion under s. 622 to inquire into the correctness of its view of the 
law, or the »soundness of its findings as to facts, but that, when 
no appeal is provided, its deoisiou on questions of both kinds is 
JmV' 

And perhaps the best way to illustrate how these words have 
been understood by two of the learned Judges themselves who 
were parties to the last Pull Bench ruling, is to cite the case of 
Bhagwant Singh v- Jageshar Singh (3), the effect of which I under- 
stand to be, that a Court having jurisdiction to hear a suit may 
say that it has no jurisdiction to hear it, and that its view as to 

(1) I. L. K., n Calc. 6. (2) L L. B., 7 AIL 336. 

(3) Weekly Notes, 1886, p. 57. ^ 
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tlie want of jurisdiction^ though erroneous, must be accepted as 
final and beyond the revisional jurisdiction of this Court under 
s. 622 of the Code. The same I understand to be the effect of 
the ruling of the same learned Judges in Ahu Said Khan v. Ha* 
mid-tm-nma (1), in which the last Full Bench ruling was expressly 
cited as an authority for not interfering. * 

How", I must say with all due respect that 1 find it impossi- 
ble to agree in the rule laid down in either of these two cases, 
and the best manner in which I can state my reason for this view 
is to go back to the Full Bench ruling in the case of Magni Ram 
( 2)5 to which I was a party, and in which I concurred in the some- 
what laconic judgment which Petheram, C. J., delivered in that 
ease. Soon after I found it necessary— because the ruling was 
being constantly misunderstood— to state my reasons why I had con- 
curred in that ruling, and I did so in Bar Prasad v. lafar Ali 3), 
which has been fully reported. - In that case I stated at considerable 
length by way of illustration the class of cases to which the provi- 
sions of s. 622 of the Civil Procedure Code would apply, and I 
also explained how I understood the words questions relating to 
the jurisdiction of the Court” as used in the Full Bench case of 
Magni Ram ( 2 ), and the manner in which I interpreted the mean- 
ing of the word jurisdiction ” as used by their Lordships of the 
Privy Council in the case of Amir Eassan Khan (4). But it is con- 
tended that the last Full Bench ruling of this Court in Badami 
Kuar^s Case (5) has overruled all the previous rulings, including 
the three cases in which I had delivered separate judgments, and 
in' two of which, as I have already stated, my view of the law’' was 
unanimously accepted by the Full Court. Now, if those judgments 
of mine have been actually overruled by the Full Court, I should, 
of course, bow to the decision. But I find from the report of Ba* 
dami KuaPs Case {5} that none of the rulings of this Court to which 
I have referred were considered, with the exception of the Full 
Bench ruling of this Court in Magni Hands Case ( 2 ), where in the 
judgment the word jurisdiction” occurs, and, as I showed in the 
case of Bar Prasad (3), is the turning-point of the interpretation 
of that ruling, let the exact application of the word to such cases 

(4) L X. R., H Calc . 6. 


(I") "Weekly Notes, 1880, p. 39, 
(2) I. L. R„;;i AII.336. 

C3) I L. R., T All 345. 
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was, I respectfully think, not explained in the last Full Bench 
ruling in the case of Badami Kuar (1), and the result is that, as I 
understand that ruling, it has left the matter exactly where the 
former Full Bench case of Magni Ram (i) had left it. At least 
this is the only manner in which I can understand the ruling of 
Petheram, 0. J., in the case of Badami Kuav^ for I find it impos- 
sible to conceive that the learned Chief Justice was either unaware 
of my rulings in the cases of Har Prasad (3), of Surta (4) and 
Ragliunath Das (5), or that he intended to overrule them without 
expressly referring to them in bis judgment. Indeed, he could 
not have overruled two of them without having overruled two 
Full Bench judgments to which he himself was a party, and which 
judgments had not only accepted my conclusions, but also the 
reasons upon which they proceeded. 


In this condition of the case-law of this Court, I decline to 
accept the contention that the last Full Bench ruling in the case 
of Badami Knar (1) has swept away the whole of the antecedent 
case-law of this Court, and all I feel myself bound to do is to inter- 
pret the judgment of Petheram, 0. J., in that case as best I can. 
And in doing so the word ^•jurisdiction’* as used by his Lordship 
is again the turning-point of the exact meaning to be attached to 
his ruling. I fully agree with him when he says that the ques- 
tions to which s, 6'22 applies are questions of jurisdiction only.” 
But then the question is, what does jurisdiction mean? The learned 
Chief Justice went on to say that the effect of the Privy Council 
ruling was that if the Court has jurisdiction to hear and determine 
a suit, it has jurisdiction to hear and determine all questions which 
arise m it, either of fact or of law, and that the High Court has no 
jurisdiction under s. 622 to inquire into the correctness of its view of 
the law, or the soundness of its findings as to facts ; but that, when 
no appeal is provided, its decision on questions of both kinds is final.” 
I have no hesitation whatsoever into aocepting this enunciation of 
the law, provided that the word jurisdiction,” wherever it oociira 
in this passage, is to be understood in the sense in which I inter- 
preted it in the case of Har Prasad (3)* The learned Chief 


(1) Ante, p, 111. 

(2) I. L. K., 7 All. m. 

(5)1. L. R., 


(S) I* L. R.> 7 All. StfcS. 
(4) I. L. E., 7 All. 411. 
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Justice’s ruling gives no information as to whether that interpre- 
tation was right ; so long as there is no authoritative ruling bind- 
ing upon me, which says that my interpretation was wrong, I 
have no reason to think so. On the contrary, considering that in 
two of the cases which proceeded upon the same interpretation, the 
Full Bench has approved my judgraeuts, which judgments again 
have never been overruled, I think I am justified in saying, not- 
withstanding the case of Dadami Knar {1), that my interpretation 
of what constitutes questions relating to jurisdiction is right, and 
I still adhere to that interpretation. At any rate, as I have already 
said, with due respect, I am unable to accept the view taken by two 
learned Judges of this Court in the cases of Bhagwant Singh (2) 
and Ahu Said Khan (3), which go the length of laying down that 
even wrongful assumption of jurisdiction, or wrongful refusal to 
exercise jurisdiction, are matters which fall beyond the scope of s. 
622. According to my humble opinion, such a view is not only not 
deducible from, but opposed to, the judgment of Petheram, 0. J., in 
the last Full Bench ruling in the case of Badami Kuar (1)^ and 
that the effect of such a view would be to abrogate the whole sec- 
tion 622 itself. For the view comes to this, that a Court having 
jurisdiction may wrongly say that it has no jurisdiction ; and a 
Court having no jurisdiction may wu'ongly say that it has jurisdic- 
tion; and yet such erroneous refusal or assumption of jurisdiction 
could not be interfered with under s. 622 of the Code, because— to 
use the language employed in one of the judgments — the Court 
had jurisdiction to decide, and was bound to decide, whether the suit 
was or was not within its ooguizance.’* Yet in the last Full Behoh 
case of Badami Knar (1) itself the Court interfered because the 
Muusif had wrongly declined to exercise j urisdiction. 


I have dwelt upon this matter at such length because I cannot 
help feeling, with profound respect, that neither the Full Bench 
ruling in the case of Magni Ram (4) nor the last Full Bench rul- 
ing in the case of Badami Knar (1) is sufficiently explicit to place 
the exact scope of s. 622 beyond doubt, and the doubt has all along 
arisen over the exact manner in which the word ^^jurisdiction” as 
used by their Lordships of the Privy Council in the case of AlmiV 


(1) Ante^ p. 111. 

^ f2) Weekly Notes, 1886, p. 67« 


(8) Weekly Notes, 1886, p. 89. 
(4) L L. ii, ,7 ^11386. 
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Sassan Khan (1) is to be understood. In tbe case of Ear Pras ’^d 

(2) j 1 think 1 said enough to show from the judgment of their 
Lordships themselves that they employed the word not in the nar- 
row sense in which it is sought to be interpreted here^ limiting it 
to territorial or pecuniary limits^ and to questions relating to the 
nature of the suit, but in the comprehensive sense in which that 
word is understood as a term of English law. Now it is not for 
me, to whom English is a foreign tongue, to interpret the meaning 
of the English word, and I have, therefore, referred to Wharton’s 
‘^Law Lexicon ’V in order to ascertain the exact meaning in w’hich 
the word is used in its legal sense, and that work explains ^^juris- 
diction” to mean legal authority; extent of power ; declaration 
of the law; ” and it is in this sense that 1 understand it as used 
by the Lords of the Privy Council in the case of Amir Hassan 
Khan (1), and I said so in the case of Har Prasad (2). Further, 
if stbere is any doubt about the matter, I would refer to the judg- 
ment of Lord Penzance in the celebrated case of Combe v. Edwards 

(3) , where the word ‘^jurisdiction ” constantly occurs, not only in 
his Lordship’s own judgment, but in the passages to which he refers 
from earlier cases, and I think I may safely say that the word is 
used throughout in the comprehensive sense in which Wharton 
has explained it And, indeed, if any further authority is required 
for my view, I will resort to no less an eminent authority than 
Lord Mansfield himself, whose use of the word in the leading case 
.of Crepps V. Durden (4) seems to me to be wholly consistent with 
the meaning which I humbly think the word has, and in which 
.sense I understand it to have been used by the Lords of the Privy 
Council in Amir Bassan Khan^s Case (1). But because the inter- 
pretation of the Privy Council ruling depends upon the exact in- 
terpretation of the word, and also because much divergence of 
opinion apparently prevails both among the members of the Bench 
and of the Bar, I think it will not be out of place to quote a whole 
passage from the judgment of Lord Mansfield in the case above 
referred to, in order to illustrate the exact manner in which his 
Lordship understood and used the word "‘ jurisdiction ” as a term 
of law. His Lordship said 

(1) T. L. R., U Calc 6 . (3) L. R., 3 P. D. 103. 

(2) I. L. K.,7 All. 340. (4) 1 Smith’s L. C., 8th ed., 711. 
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^^ The first question is, ^ whether any objection can be made to 
the legality of the convictions before they wore quashed.’ la 
order to see whether it can, we wall state the objection : it is this — 
that here are three convictions of a baker for exercising bis trade 
on one and the same day, he having been before convicted for 
exercising his ordinary calling on that identical day. If the Act 
of Parliament gives authority to levy but one penalty, there is an 
end of the question, for there is no penalty at common law. On 
the construction of the Act of Parliament the offence is ^exercis- 
ing his ordinary trade upon the Lord’s Day,’ and that without 
any fractions of a day, hours or minutes. It is but one entire of- 
fence, whether longer or shorter in point of duration ; so, whether 
it consists of one or a number of particular acts, the penalty incur- 
red by this offence is five shillings. There is no idea conveyed by 
the Act itself, that if a tailor sews on the Lord’s Day, every stitch 
he takes is a separate offence; or if a shoemaker or carpenter 
works for different customers at different times on the same Sun- 
day, that those are so many separate and distinct offences. There 
can be but one entire offence on one and the same day ; and this 
is a much stronger case than that which has been alluded to, of 
killing more bares than one on the same day : killing a single bare 
is an offence, but the killing ten more, in the same, day will not 
multiply the offence, or the penalty imposed by the statute for kill- 
ing one. Here repeated offences are not the object which the 
Legislature had in view in making the statute, but simply to punish 
a man for exercising his ordinary trade and calling on a Sunday. 
Upon this construction, the justice had no jurisdiction loliatever in 
Respect of the three last convictions.” 

Having read this passage with the greatest care, I find it 
wholly impossible to doubt that Lord Mansfield, in’ saying that 
the justice had no jurisdiction whatever in respect of the three last 
convictions,” meant that the, statute, then under consideration, did 
ml empower the justice to convict more than once for trading on 
one Sunday, and that therefore the other three convictions were 
opposed to the Act, were ultra viresy and therefore made without 
jurisdiction.” Is it possible to conceive that the word would have 
been employed in such a manner audio such a case if its meaning 
were confined to territorial or pecuniary limits, or to the nature of 
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the class to which tlie case belongs? The case was undoubted! j 
of a nature cognizable by the justice, and the only question was 
.■whether the law authorized him to convict a person more than 
once for trading on the same Sunday. Lord Mansfield found 
that the statute did not so authorize the justice, that his action 
■went beyond the authority of the law ; it was therefore ultra vireSy 
and his Lordship denominated such an action to be without any 
jurisdiction whatever* 

This is the sense in which I understand the use of the word by 
the Lords of the Privy Council in dmir IJassan Kkan^s Case (1), and 
by Petheram, C. J., in the Full Bench cases of Mag?ii Ram {2) sind 
Badami Knar (S), and this is the sense in’w^hich I interpreted it in the 
case of jBar Prasad (4). And to what I said in that case I may add 
the two very apt illustrations given by Straight, J., in Badami Kiiar^s 
Case (3) of what would constitute a question relating to the exercise 
of jurisdiction illegally and with material irregularity” within the 
meaning of s. 622 of the Code ; and 1 may add that the cases of 
Surta (5) and Raghunath Das (6), which have received the approval 
of the Full Bench of this Court, furnish farther illustration of cases 
to which the revisional power of this Court under s* 622 would 
apply. I do not think any further illustrations are necessary, and 
' I need only summarize the eflfect of all that I have said in this 
and the preceding cases as to the exact manner in which I under- 
stand what constitutes questions relating to the exercise of juris- 
diction for purposes of revision. Such questions may refer to the 
following points 

(i) Territorial limits of jurisdiction. 

(ii) Pecumary limits of jurisdiction. 

(iii) Jurisdiction with reference to the nature of the class to 
which the case belongs. 

(iv) Presence or absence of a positive authority or power 
conferred by the law upon tri bunals in cases which satisfy 
the three preceding conditions. 

The last is really the only point upon which my view^s have been 
doubted, but for such doubt no room is left after reading what I 

(1) T. L. R , 11 Calc e. (4) I. L. R., 7 AIL 345. 

(2) I. L. R, 7 All 336. (5) I. L. R.. 7 All. 411. 

(3) A«fe,p. 111. (6) I. L, li., 7 All. 276. 
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Iiave already quoted from Lord Mansfield’s judgment. If a con- 
viction wholly unauthorized by law furnishes a case of want of 
jurisdiction, I fail to conceive why an action by a civil tribunal, in 
a maimer equally unauthorized, or, may be, positively prohibited 
by law,, should not be held to be a question relating to the want 
of, or the illegal and irregular exei'cise of, jurisdiction. I entirely 
fail to see any difference in principle between the two kinds of 
cases here contemplated. For instance, take the provisions of s. 
Ill, which authorizes the Court to allow a set-off only in a certain 
limited class of oases arid subject to certain specific restrictions. 
The suit must be ‘‘for the recovery of money f'" and the subject of set- 
off must be an “ ascertained sit7n of money legally recoverable'^^ from 
the plaintiff. The power conferred by the section is denominated 
throughout in Courts of Chancery as one kind of “ equity jurisdic- 
tion” — a phrase which would be unintelligible if the fourth point 
enumerated by me was not included within the meaning of the word 
jurisdiction (Story, Eq. Juris.,” 1 1th ed., s. 1430—34). Again 
Mr. Justice Story’s work is full of phrases in which he uses the word 
jiirisdictionm the sense of authority and power. For example, in s. 
1431 he has the following And, in the first place, let us consider 

the subject of set-off as an original source of equity jurisdiction. It 
is not easy to ascertain the true nature and extent of this jurisdic^ 
tion.^^ Now, if the power to allow set-off is a matter of “jurisdic- 
tion,” I should say that where the action of a Court which allows 
set-off is in direct contravention of the restrictions imposed upon 
its authority by s. Ill, which creates that authority, the matter 
would be a proper subject for revision under s. 622 of the Code. 

I have thus the authority of Lord Mansfield, Lord Penzance, 
and Mr. Justice Story for the comprehensive meaning which I 
attach to the use of the word “jurisdiction,” as a legal term, in 
the English language. Nor am I aware of any authority which 
has used the word in any other sense. And so long as I under- 
stand the word in the sense in which such eminent authorities have 
understood and used it, so long shall I hold that the Legislature, 
iu framing s. 622 of the Civil Procedure Code, gave us the autho- 
rity, the power and the jurisdiction to interfere in the action of 
the tribunals subordinate to this Court in cases where there is no 
remedy either by appeal or otherwise, and where those tribunals 
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have either exciDeded or wrongly declined to exercise the authority, 
the power and the jurisdiction which the law confers upon them) 
or, under the pretence of exercising such authority, power and 
jurisdiction, have acted against a positive prohibition of the law. 
And I humbly say. Understand the word ^^jurisdiction” in the 
judgment of the Lords of the Privy Council in Amir Hassan Khan's 
Case (1) as a legal expression having a definite meaning in the 
language and in the country in which their Lordships delivered 
the judgment, and no difficulty or inconsistency arises between 
what their Lordships said and the express letter of the statute. 
The case before their Lordships was one in which two tribunals 
having full jurisdiction to deal with the case, and in the exercise 
of such power and authority as that jurisdiction conferred upon 
them, had come to the definite conclusion that the property which 
was then in litigation had not been the subject of any such previ™ 
ous adjudication as would furnish a basis for the plea of res judi^ 
ento. The judgments of the two tribunals were concurrent, and 
under the Oadh Civil Courts Act 4hey were final. The judicial 
Commissioner interfered with them under s. 622, as the High 
Court of that province, and their Lordships of the Privy Council 
declared that “ the Judicial Commissioner had no jurisdiction in 
the case.” Surely not in the limited sense to which the word is 
sought to be confined here, but in the broad sense of want of 
authority and power under the law ; in other words, in the sense 
in which it is understood in England. The eflFect of that ruling) 
as i have once before fully explained in Mar Prasad'' s Case (2), 
is not to divest this Court of its revisional power of interference 
in cases where the subordinate tribunals have totally disregarded) 
either in the affirmative or in the negative, the limits of the autho- 
rity and power conferred upon them by law, or have acted in con- 
travention of a positive prohibition. For instance) the law says 
an immoral contract shall not be enforced, because it is opposed 
to publio policy, and if a Court, in direct contravention of this 
prohibition, enforces such a contract, there #ould, of course, be 
no question relating to any of the first three points which I have 
above enumerated in conneotion with jurisdiction ; but the action 
of the Court would relate to the fourth point, and this Court could 
(1) L L B., 11 Cftle. 6. (2) L h. B , 7 All* m, 
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interfere in revision, because the Court below had no legal authof- 
rity and no power under the law to enforce a contract which the 
Legislature in its wisdom had said shall not, under any conditions^ 
be enforced. 

Such, then, are nly Views in connection with the scope of 
s* 622 of the Civil Procedure Code ; such is my interpretation of 
the ruling of the Privy Council in Amir Bassan Khan^s Case (1 ) ; 
and such also is my interpretation of the E^ull Bench rulings 
of this Court in the cases of Magni Ram (2) and Bada^rii Kaar (3|, 
and in the cases of Surta (4) and Raghunath Das (5), And reading 
these various cases as I have done, I do not find myself preclu- 
ded from entering into this case for the purpose of satisfying 
myself whether the jurisdiction assumed in this case by the lower 
Court, purporting to* act under s. 206 of the Civil Procedure Code, 
was rightly assumed ; and if so, whether its action in amending 
the decree did not exceed the authority and power which that 
provision of the law conferred upon that Court, and also whether 
that Court has not acted against some positive prohibition of the 
law. I therefore entertain this petition in I’evision, and I will 
dispose of it upon what can be shown on either side in the case. 
And I proceed to consider what actually happened here. 

The original decree in the case was passed on the 10th July, 
1872, in a suit for partition of certain piece's of land. The decree, 
inter alia, declared the plaintiff entitled to land, 27 yards by 25 
yards in length and breadth. This w^ould yield an area of 675 
square yards, blit the decree described it to be 925 square yards, 
apparently in accordance with the statement in the plaint 

The decree does not appear to have been appealed from ; but 
the inconsistency of the figures above stated was detected, appa- 
rently for the first time, on the 16th February, 1880, by the 'amia 
who was deputed, during the course of the execution of the decree, 
.to measure the land. The Munsif who dealt with the execution 
.case held, in the order dated lOfch April, 1880, that the measure- 
ment of the length and breadth of the land was accurately entered 
in the. decree, but that the area, 925 square yards, had been 

' (l> T. L. R., 11 Calo. 6. , (3) Ante, p. 111. 

(2) L JU, B., 7 AlU 830. (4) I. L. It., 7 All. ilt, 

>(6) AH.270. 
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erroneously entered instead of 675, and he allowed execution accord- 
ingly,* But upon appeal the Judge set aside the order on the 24th 
December, 1880, and pointed out the boundaries of the land 
which was to be allotted to the decree-holder under the decree. 
From this order a second appeal was preferred to this Court, and 
Tyrrell and Dnthoit, JJ., held that ^Hhe decree, execution whereof 
has been “attempted, is, as it stands, by reason of inherent errors 
and inconsistencies, unsnsceptible of execniion, and it was for the 
decree-holder to have procured from the Court such amendment as 
would cure these defects, without which amendment the decree 
cannot be executed.’’ The order of this Court was made on the 
13th July, 1881, and its effect was to annul the proceedings of 
both the Courts. The decree-holder thereupon made an applica- 
tion to the Munsif, under s. 206 of the Civil Procedure Code, 
for amendment of the decree, and the Munsif, by an order dated 
the 6th May, 1885, granted 'the application, and amended the 
decree so as to allot to the decree-holder an area of only 675 
square yards, which, according to the opposite party’s own con^ 
tention, was the extent of land decreed. 

For the revision of this order this application has been made by 
the judgment-debtor under s. 622 of the Civil Procedure Code, and 
the contention urged before us raises two points for determination. 
In the first place, it is urged, relying upon the ruling of this Court 
in Gb^a Prasad y. Siiri Prasad (1) that art. 178, sch. ii of the 
Limitation Act^applies to this case, and that the amendment of the 
decree was barred by limitation. It is contended, in the second 
place, that the decree of the lOth July, 1872, being barred by 
limitation and finally pronounced by this Court to be incapable 
of execution, the Munsif acted beyond jurisdiction in amending 
such a decree. 

As to the first of these points, all I have to say is that on a 
former occasion, in the case of Raghunath Das v- Raj Kuman (2), 

I respectfully expressed my inability to accept that ruling, hold- 
ing, as I did then, and still do, that under a proper interpretation 
of the preamble and s. 4 of the Limitation Act (XV of 1877), the 
rule of limitation is confined to the litigants, and is inapplicable 
to acts which the Court may, or has to, perform siio motiL And 
(1) I. R., i All 20. (2) h L. R., 7 All. 276. 
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I tLink that this view is supported by the principle tjpon which 
the rulings v. Harrison (1), Vithal Janardanv, Makmi 

(I), and ’Kylasa Qoundan v. Ramasami Ayyar (3) proceeded. 
S. 206 of the Civil Procedure Code empowers a Court of its 
own motion to amend its decree, and the mere fact that one 
of the parties has made an application asking the Court to e2?ercise 
that power will not, in my opinion, render the action of the Court 
subject to the rule of limitation. 


As to the next point, I decline to. enter into the qjuestion whe-i 
ther the decree of the 10th July, 1872, was barred by Umitatiou 
when the amendment was naade. The question properly apper-. 
tains to the stage when execution of the decree is prayed for, and, 
moreover, the record of the case now before us furnishes no man 
terial for any adjudication upon the point. Hor do I think tha| 
the order of this Court, dated the l^th July, 1881, stood in tha 
way of the araendment. On the contrary, it suggested such 
amendment, and at any rate cannot he understood toi have termi- 
nated all future proceedings, whether for securing the amendment 
or for executing the amended decree. This being my view, the 
matter stands clear enough. The Munsif had jurisdiction to entertain 
the application under s. 206 of the Code \ he did so entertain it, 
and in making the amendment his action cannot be regarded aa 
vltra mres, beyond the limits of his legal power and authority, so 
as to render it open to the objection of the exercise of jurisdiction 
^^llegally or with material irregularity’’ within the meaning of 
s. 622 of the Civil Procedure Code. Inlaying down this rule | 
have used the word ^^jurisdiction” in the sense in which I have 
explained it. To use the words of Phear, J., in Luom y, Stephen 
(4), it is a right ^‘ incident to every Court to correct its formal 
records in such way, if needed, as will make them represent truly 
the decision which was intended to be judicially expressed when 
the decision was delivered. In this way blunders of the pen may 
he set right,” This, indeed, is the scope of the last paragraph of 
s. 206 of the Oiyil Procedure Code, and the Munsif in this case 
only corrected what was obviously a clerical or arithmetical 
error” in the decree. In the cases of Oomanund Roy v. M(^harajah 


(1 ) I. L. 7 Calc. 8Sa. (8) I L. B., 4 Mad. 172* 

(?) I. D, E., 6 Bom m- (4) 9 W. E„ 301, 
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Suttish. Chunder Roy (1), Zuhoor Hossein v. Syedmi (2), and 
Goluck Chunier Mussant v. Gunga Narain Mussant (3), the 
Calcutta High Court, even under the old Code, allowed such 
amendments, even though the decree had been made the subject 
of appeal; and the last of these cases is so far similar to the pre* 
sent case that there, as here, the decree was found incapable of exe-!- 
cution because it did not contain any clear direction as to the pay*^ 
m^nt of costs, and the High Court had suggested the amendment. 
All these cases support my view, and indeed go beyond it. But 
I must state that I am not prepared, in view of the Privy Coun«* 
eil ruling in KutoUnker Ghost Roy v. Burrodacaunt Singh Roy (4) 
and the Full Bench ruling of this Court in Shohrat Singh v. Bridge 
man (5), to accept the proposition that the power of amending a 
decree continues in the Court making it after it has become the 
subject of appeal. Markby, J., in the case of Goluck Chunder 
Mu&Bant v. Ganga Barain Mmmnt (3), doubted the proposition, 
and, speaking for myself, 1 would accept the rule laid down by 
Couch, J., in Bhanu Shankar Qopal Ram v. Raghunath Ram 
Mangal Ram (6). But the point does not arise in this case as it 
has been presented to us. 

Por these reasons I would disnaiss this application with costs % 
but before concluding I wish to point out that this case is distin-*- 
guishable from our recent ruling in Tarsi Ram v. Man Singh (7), 
where the amendment of decree was made after it had been held 
by a final adjudication to have been barred by limitation, and 
where the application, with, which we had to deal, was in conse^ 

Ijuence also barred by limitation. 

Applicaliion dismumdw 


a)9w. B.4n. 

(2) 11 W. tt. 142. 

(3) 20 W. B. 111. 

C4) 10 B. L. R. 101. 

C5) I. L. E.,4 All. 876, 

(6) 2 Bom. H. 0. Rep. 106. 

(7) AMUf p. 492 
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APPELLATE CIVIL. 

Before Mr, Justice Oldfield and Mr. Justice MaJimood. 

BAMADHAE (Decree-holdbr) v. BAM DaYAL (Judgment-debtor,) * 

Civil Procedure Codec s. — Twelve year old decree — Execution of decree--^ 

Meaning of granted f 

A decree passed ia April, 1872, was kept alive by various applications fo? 
execution up to 1883. In February and December of that year two such applica- 
tions were made, but the proceedings on both occasions terminated in the applica-^ 
tions being struck oflc without any money being realized under the decree. In 
17ovember, 1884, the decree-holder again applied for execution, the application 
being the first made after the decree had become twelve years old, and being mada 
■within three years from the passing of the Civil Procedure Code 1882. 

Held that the application must he entertained in accordance with the ruling of 
the Full Bench in Musharraf Begam v, Ghalib Aii (1), Tiifail Ahmad v. Sadho 
^aran Singh (2) dissented from. Johhu Raiji T. Din (3) referred to. 

Per Mahmood, J., that the previous execution proceedings initiated by the 
applications of February and December, 1883, having terminated in those applica- 
tions being struck off, it could not be said that the applications were*< granted’* 
within the meaning of s 230. of the Civil Procedure Code. Paraga Kuar v. BJiagwam 

(4) referred to. 

The decree of wliicli execution was souglit in this case was 
passed on the 29th April, 1872, and two or three applications for 
execution were made before the year 1883. Tlion, on the 2nd 
February, 1883, an application for execution was made, and notice* 
was issued and served upon the judgment-debtor, who raised objec- 
tions to the execution on the lOth March, 1883, and a reply to 
those objections was filed by the decree-holder on the 18th Aprily 
1883# On the 9th July, 1883, the parties asked the Court to allow 
time for an amicable settlement, but no such settlement having 
been notified to the Court, the application was struck off on the 
19th July, 1883, without any money being realized under the 
decreb. The next application for execution was made on the 10th 
Pecember, 1883, and notice was issued to the judgment-debtor,, 
hut as he could not be found it was affixed to his house under the 
provisions of the Code; hut the decree-holder took no further 

• Second Appeal No, 46 of 1886, from an order of W. Blennerhassett, Esq,., 
District Judge of Cawuporc, dated the 22ud December,. 1885, affirming an ordet 
of Munshi Bulwaut Prasad, Subordinate Judge of Cawnpore, dated the 15th ApriL 
1885." 

(1) I. L. B., 6 AIL 189. (3) Ante, p. 419, 

(2) Weekly Notes, ISSI^Pv 190, (4) p. 0O1« 
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action, and his application was agaii3 struck off on the 19th 
1884, without any money being realised under the decree. 

The next application for execution of the decree was made on 
the ■24th November, 1884, and notice having been issued to the 
judgment-debtor^ the latter, on the 2nd February, 1885, objected 
to the execution upon the ground, among others, that the decree 
Vas barred by the twelve years’ rule under s. 230 of the Civil 
Procedure Code, This objection was allowed by the first Court 
on the 15th April, 1885, and the order was upheld in appeal by 
the lower appellate Court on the 22Qd December, 1885 ;*and from 
this order this second appeal was preferred. 

It was contended for the appellant that, under the circum- 
stances of this case, the application was not barred, being entitled 
to three years’ grace from the passing of the present Code (17th 
March, 1882), under the proviso to s. 230, with reference to the 
Pull Bench ruling of this Court in Musharraf Beg am v. Glialib 
Ali (1), and that neither the application of 2nd February, 1883, 
nor that of lOth December, 1883, having been ^‘granted” within 
the meaning of s. 230 of the Code, the limitation of twelve years, 
contained in that section, was not applicable to the present appli- 
* cation. In support of this last contention Faraga Kuctr v. Bhctg^ 
wan Din (2) WSL3 clledn 

Mr. Simeon^ for the appellant. 

Mr. Carapietf for the respondent; 

Mahmood, J.— The exact effect of the Full Bench rnling was 
tecently discussed and summarized by me in lokhu Ram v. Ram 
Din (3). It is clear from the report of the Full Bench rnling that 
the application, which was under consideration in that case, was 
the first made under the present Code after the decree bad become 
twelve years old, and in view of this circumstauoe the learned 
» Judges constituting the majority of the Full Bench observed 
In the execution proceedings to which this reference relates, the 
respondent-decree-holder’s application to execute the decree of 
November, 1870, was not only the first preferred by him under s. 23Q 
of Act XI V of 1882, but the first he had made after the expiration of 

(1) L L. K, 6 AIL 189. (2) Anie, p*301. 

(3) 419. . , 
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1886 twelve years from the date of the decree, and as such was, we 

&AMABHAE think, entertaiuable, ” G^hat this was not a mere obiter dictum, but 

formed a part of the ratio decidendi, is apparent from the judgment 
EamBatai,. the same conclusion is derivable from what Straight^ 

Offg. 0. J., one of the learned Judges of the majority of the Full 
Bench, has said in Paraga Knar v. Bhagwan Din (1) ; — Looking 
at the provisions of s. 230 of the Civil Procedure Code, it would 
appear that, after a decree is twelve years old^ there is a prohibi- 
tion against its being executed more than once ; that is, an applica- 
tion for execution should not be granted if a previous application 
had been allowed under the provisions of that section.” There can 
therefore be no doubt that, according to the opinion of the majo* 
rity of the Full Bench in the case of Musharraf Begam (2), the 
holder of a decree more than twelve years old was to be allowed 
owZy opportunity to execute hie decree under that section, and 
indeed the application with which the Pull Bench was dealing was 
the first application after the decree had become twelve years old, 
and also the first under the present Code. 





Such is not exactly the case here, for both the application of 
the 2nd February, 1883, and that of the 10th December, 1883, 
were made under the present Code, but on neither of those occa- 
sions was the decree more than twelve years old. The present 
application, which was made on the 24th November, 1884, is, 
therefore, the third application made Under the present Code, but 
it is the first made after the lapse of twelve years from the date of 
the decree! It must therefore be entertained within the principle 
of the ruling of the Full Bench j because the twelve years limit- 
ation provided by s. 230 of the Code of 1877 cannot, according to that 
ruling, be read as included in the proviso to that section. The only 
anthority for the respondentia contention, that this decree is barred, 
is the ruling of Fetheram, 0. J., in Tufail Ahmad v. Sadho Satan 
Singh (3) ; but in the case of Jokkn Ram v. Ram Din (4), I have 
already stated my reasons for being unable to adopt that ruling. 

Then again I agree in what Straight, Offg. 0. J., has said in 
Paraga Kuar v. BhagtJOanDin (1) as to the meaning of the word 
granted ” as used in s. 230 of the Civil Procedure Code, Hero 


(8) Weekly Note$, 1885, p* 198* 


(2) I. L. R., 6 All. 189. 
(4) p. 41% 








VOL. VIIL] 


ALLAHABAD SEMBS. 


.539 


the previous execiitioo. proceedings under the present Code initia- 
ted bj the applications of the 2nd February, 1883, and IGth De- 
, comber, 1883, terminated in these applications being struck off, and 
these results cannot be construed to mean that these applications 
were granted within the meaning of s. 230 of the Civil Proce- 
dure Code, 

I would decree this appeal, and setting aside the orders of 
both the lower Courts, remand the case to the Court of first instance 
for disposal according to law, with reference to the other objections 
raised by the judgment-debtor. Costs to abide the result, 

Oldfield, J.— This is an appeal from an order disallowing an 
application to execute a decree. The decree bears date the 20th 
April, 1872. Applications to execute the decree have been made 
and granted under Act X. of 1877 and under the present Code of 
Civil Procedure, and the present application is dated the 24th 
November, 1884, The question is, whether it is barred under the 
provisiopjs of s, 230. 

This application is made more than twelve years after the date 
mentioned in the section, and a previous application for execution 
has been made and granted under this Code ; consequently it would 
be barred by time, unless it comes under the proviso in the last 
paragraph of the section, which is as follows : — Notwithstand- 
ing anything herein contained, proceedings may be taken to enforce 
any decree within three years of the passing of this Code, unless 
%vhen the period prescribed for taking such proceedings by the law 
in force immediately before the passing of this Code shall have ex- 
pired before the completion of the said three years.^’ 

Now this application is within three years of the passing of this 
Code, and we have to see if the period prescribed for taking proceed- 
ings to enforce the decree by the law in force immediately before 
the passing of this Code has expired. The decree, no doubt, has 
become time-barred under the provisions of s. 230, Act X of 1877; 
lut it has been held by the m^ority of the Full Bench of this 
Court that the law referred to in the proviso is not s, 230, Act X 
of 1877, but the Limitation Act ; and with reference alone to the 
Limitation Act the decree cannot be held to be time-barred. 

7:6 . 
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I dissented from the majority of the Fall Bench in the ruling 
referred to^ but I am bound to de.cide this case in accordance wit}i 
it, A decision of a Division Bench of this Court has been cited to 
the effect that '‘ that the proviso ins. 230 applies to those decrees 
which would be barred on the date of the Code coming into forcej 
and does not apply to those decrees which were not barred by the 
twelve yeare’ rule when the Code came into force, and which could 
have been executed on the Code coming into force by reason of 
the fact that the period of twelve years had not expired from the 
date mentioned in s. 230 ” — {^Tufaii Ahmad v. Sadho Sarati 

According to this ruling, the decree we are dealing with woifld 
not be saved by the proviso, which would not apply to it. 

But I am unable to concur in the interpretation of the provisp 
taken by the learned Judges in that case. 

1 would set aside the orders and remand the case for execution. 
Appellant will have costs in all Courtf. 

Case remanded. 


Before Mr, Justice Siraiglitj Ofg, Ghief Jicstice, and Mr. Justice MaJimood. 

Ram AU tar (Plaintiff) v . DHANAURI and oTiiiiRa (Defendants).* 

MurtgagC'- First and second mortgages— Registered and unregistered documents — 
Act in of 1^17 {Be gistr alio n Act), s. 50— Fraudulent transfer— Act IV. oj 
ISSi (Transfer of Fro2>erty Act), s- 5Z. 

Apart fi’om any question of equitable estoppel, such as described by T.ord 
Gairns in the Jgra Banl^ v. Barry (2), where one person takes a possessory mort- 
; gage of pr'operty with full knowledge and notice that another is already in posses- 
sion of such property under an earlier instrument of a similar kind, ho cannot be 
said to be acting in good faith, and the principle of s. 53 of the Transfer of Fro- 
P; 0 r|y Act (ly. of 1S82) is applicable to such a transaction. In such a condition 
of circumstances, quoad the prior title, though created by an unregistered instru- 
ment, the status of the second mortgagee under his registered document is affected 
by his own malajides ; and as, on the one hand, the first mortgagee might avoid 
it on the ground that it was executed in frapd of him, so, op the other, the second 
mortgagee cannot, on the strength of his own fraud, pray in aid the provisions of 
tile Registration Law to give preference .to an instrunient which records a 

* Second Appeal No. 1629 of 1885, from a decree of G. Donovan, Esq., 
District duiige of Benares,' dated the 28th July, 1885, confirming a decree of 
Fandit Rajuuth, Muusif of Benares, dated the 19tli February, 1885. 

Q.) Weekly Notes, 1885, p. J,93, p) L. R., 7 H. L. 135. 
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transaction’ til ali, iii its inceptioii, being fraudulent, waS 2 ^ midmi 'pactum* Sucb 
document would not bO a document” in tbe sense of s, 50 of the Registration Act, 
wliicli term as tlierein used means a document legally enforcible. Eahrmi-uUft 
(1) referred to. 

In a suit for possession of immoveable property by virtue of a registered 
instrument of mortgage executed in 1883, against a defendant in possession of the 
same property Under an unregistered mortgage-deM of 1881 (both deeds being 
instruments the registration of which Was not compulsory), it was found as a fact 
that at the time of the exeeution and registration of his mortgage-deed the 
pi iintif! was aware that the defendant was in possession under his mortgage. 

Held that, under these circumstances, the fact that the plaintiff’s deed was 
registered did not entitle him to dispossess the defendant by virtue of the provi- 
sions of s. 50 of the R^gistratloii Act (III of 1877)* 

The plaintiff in this Case claimed posse^idn of certain land, 
bj virtue of a registered ihstrument of mortgage dated the 20tli 
June, Part of the land was in the possession of one of the 

defendants under an unregistered ihstrument of morlgage dated 
the 17th Januaiy, 1881. Both the instruments of inortgjige were 
instniraents the registration of which was not compulsory. It was" 
found as a fiict that at the time of the execution and registration 
of his mortgage-deed, the plaintiff \tas aware that the first mort- 
gagee, defendaht, was in possession tinder his mortgage. Both the 
lower Courts held that, under these circumstances, the fact that 
the plaintiff’s deed was registered, did not entitle binif to disposse^'s 
the first mortgagee^ • 

tn second appeal the plaintiff contended that his registered 
Seed should have priority over the defendant’s iinregisfered cteed, 
Mr. for the appellant. 

Lala /wa/a Prasad, for the respondents. 

Straight, J.— It has been found as a fact by both the lower 
Courts, and the appellant’s pleader admits it to have been so found, 
that the plaintiff took his mortgage of the 20th June, 1883, with 
notice of the defendant’s possessor j mortgage of the 17 th Janu- 
ary, 1881. Both tbesO instruiitents’ were for sums of money 
below Rs. 100, and both were Optionally registrable, that of the 
20th June, 1883, being, in fact, registered, and that of the 17th 
January, 1831, beihg unregistered. 

The qiiestioh then arises whether the' plaintiff,' having taken 
iiis document of the later date with knowledge of the prior title 
(1)1 B. L. R., F. B., 58. 
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of the defendant and of his possession, i’n virtue of it, of the land 
to which the suit relates, is entitled to enforce the. pro visions, of 
s. 50 of the'Segistration Act, 1877 ? In support of the contention- 
that he is, his pleader referred to NaUappa Qoundmi v. Ibram 
SaJiH). (1), Madar Sakeb w Suhharayalu Napudu (2), and Kota' 
Midhanm ChetM v. AU Beg Sahib (3). On the other side oiir atten- 
tion was called to Fnzl-ud-deen Klian v. Fakir MahompA /CAan. (4), 
Binomth GhoseYdAuhick Moni Dabee (5 ^, Narain ChimxUr Cfmc* 
kerbutty v. Datatam Roy (6), and Nani Bibee v. Bafiz-ul-lah (7), and 
Bhaly Roy v, lokhu Roy (8). Putting aside any question of equitable 
estoppel, such as is so forcibly described by Lord Cairns in the 
Agra Bank y. Barry (9), it seems to me that where one person 
takes a possessory mortgage of property with full knowledge and 
notice that another is already in possession of such property under 
an earlier instrument of a similar kind, he cannot be said fo b© 
acting in good faith (see Story’s Equity by Grigsby, s. 397, and 
2 White and Tudor, pp. 45, 46), and that the principle enunr 
ciated in s, 53 of the Transfer of Property Act is applicable to 
such a transaction, Jn other words, in such a condition of cir- 
cumstances, the condition of things is that qua the prior title,/ 
though created by an unregistered inatriiment, the staim of th© 
second mortgagee under his registered document is affected by 
his own mala Mes ; and a.s, on the one hand, the first mortgage© 
might avoid it on the ground that it was executed in fraud of him, 
so, on the other, the second mortgagee cannot, on the strength of 
his own fraud, pray in aid the provisions of the Registration Law, 
to give preference to an instrument wliich records a transaction 
that in its inception, being fraudulent, was a nudum paoCtim, In 
this respect of the matter such document would not be a ^"docii-' 
ment” in the sense of s. 50 of the Registration Act, which term, 
as therein used, I understand to mean a document legalljenfor- 
cible, and I am confirmed in this opinion by the remarks of Sir* 
Barnes Peacock, 0. J., in RalimaFulla v, Sanat-uUa (10)« 
This being th© view I take of the question raised by the second 

fl) f.L, R., 5 Mad. 73. <6) L L. R , 8 Calc. W. 

(2) 1. L.R., 6 Mad. 88. (7) L L. R.. 10 Calc X07S* 

(3) I. L. H., 6 Mad. 174. (8) I. X.. 11 Calc. 667. 

(4) J. L R., 5 Calc. 336. (9) L. 7 H. L. 136. 

C5) X L. li, 7 Calc, 753. (10) 1 B. L. B., E. B. 82. 
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plea in appeal^ the Coorts below were, in my opinion^ in 

giving effect to the defendant's deed^ and I dismiss this appeal 
wi th’ costs.. . 

Mahmood, J.— I concur. 

Appeal dismissed. 

Before Mr, Justice Oldfield and Mr. Justice Tyrrell, 

BE SARI DAS (Plaintiff) v, K a LI AN DAS (Dis^fenbant). 

Arhitraiion — Making award after tfie time allowed by Court-Civil 
Procedure Code, s, 521. 

Under s. 521 of tiie Civil Procedure Code, the rule that no award shall be 
valid unless “made” within the period fixed by the Court, is equwalent to a rule 
that the award must be “ delivered” within that period. 

Upon a reference to the arbitration of three persons, the Court ordered that 
the award made by them should be filed on the 19th September, 1885. The award 
was not filed on that date, but was signed by two of the arbitrators on that date, 
and by the third arbitrator on the 20th September, on which day it was filed. It 
had been agreed that the opinion of the majority should carry the decision. 

Held that the award was hot * * made within the period fixed by the Court”' 
within the meaning of s. 521 of the Civil Procedure Code. 

The facts of tbis case are stated in the judgment of the Court. 

Babu Ratan Chand, for the appellant. 

Pandit IS and Lal^ for the respondent.^ 

Tybbell, J. — This case is one in which a reference to arbitra-' 
tion was made when the suit was in the Court of first instance. 

The question at issue was referred to three arbitrators, namely^ 
l^and Kishore, Jit Mai and Beni Ram, and the order of the Court 
was, that the award made by these arbitrators sbould be filed, that 
is to say, made and delivered, on or before the 19th September, 
1885. As a matter of fact tbe award of the three arbitrators was* 
mot filed on that date, but was signed by two of them on that date,: 
and by Beni Ram, the third arbitrator, on the 20th September.. 
Both parties objected to the propriety and correctness of the 
arbitrators' award, but their objections were overruled, and ^ 
decree based on the award was passed, 

* Pirst Appeal No. 97 of 1886, from au order of Lala Bauwari Lai, Subordinate 
Judge of Aligarhj dated tlie lOtii May, 1886, 
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On appeal by the defendant the lower appellate Court set 
Aside this decree, holding the award to be invalid’, and remitted 
the case to the first Court for trial on its merits. This order of 
the lower appellate Court is the subject of tho present appeal. 
The learned pleader for the Appellant, while admitting that tlie 
award was not signed, filed and delivered within the pei-iod 
allowed by the Court, contends notwithstanding that the award 
was “made” on the 19tb Septeniber, in the sense of the Inst para- 
grapjb of s. 521, and therefore was valid. He bases bis argument 
mainly On the terms of s. 515 of the Code, which provides that 
when an award has been fnade, the parties shall sign it, the argu- 
ment being that an Award, tho'ngh unsigned, may still, in the 
sense of that shotihn, be considered to' have been “ made.” He 
also contends in an Oral plea that the award of t\vo out of tlu-ee 
atbitfators having been made and signed oh the 19th September, 
the award Was a good one, inasmuch as it had been agreed that 
the opinion of the majority should carry the decision. I would 
hot allow these contentions. Looking to s. 608 of the Code, E 
find that it is the duty of the Court to fix tlie time for “ delivery” 
of the award, and under s. 514, if the award eauno’t be completed' 
Within the time so fixed, the Court may enlarge the' time /iSr tw 
“ delivery . These are the only provisions referring to the period 
to he fixed by the Court ; and as they both contemplate tho delivery 
of the award, which necessarily pre-sopposes the maMtig and sign- 
ing of such Award, it follows that, Undhr s. kl, the rule that no' 
award shall be valid uhless “made” itiithin the 'period fixed hy the 
Court, is equivalent to a rule that the award must bo “ delivei'ed’’ 
Within that period. In the caSe before us it is to he hoted thal 
the order to' file or deliver the award Before the T9th Septemhof 
was as precise as it could be. The award, therefore, in the case' 
which was signed by two' arbitrators only within the time fixeef 
for its delivery id a completed state, and was not filed till the day' 
after the expiry of the limit fixed by the Court, was not ‘'‘ made 
within the period fixed by the Court.” As to the oral plea, it is 
Sufficient to say that the Court’V order' was, that the award’ of the 
three arbitrators, and not the award of the majority, should he 
filed On or before the 19th September ; and even the award of the 
majority was not delivered of filed oh that day. I am', therefore^ 
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of opinion that the pleas in appeal are not sonnd^ and that this 
appeal must be dismissed with costs. 

Pllfield^ J.— 1 concur. 

Appeal d^umusedf 
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Before Mr* Justice Oldfield and Mr, Justice Tyrrell* 

HAND RAM (Plaintiff; u. SITA HAM AND another (Defendants).’*' 

Execution of decree^Becree enforcing the right of fTe~emjyt\on---Mon-paymeni (>f 
purchase-money decreed by appellate Court— Restitution of purchgsermoney 
paid under lower Courfs decree— Civil Procedure Codecs. — Applipatfon 

for restitution — Revival of application— Act XV of 1877 (Limitation Aci)^ sch. 
ii, iVo 179 (4). 

A decree for pre-emption was passed conditionany upon payment by the 
decree-holder of Hs. 1,139, and in July, 1880, the plaintiff paid this amount into 
court, and it was drawn out by the defendant in August, 1881. Meanwhile, in 
July, 1881, the High Court in second appeal raised the amount to be paid by the 
plaintiff to Rs. 2,400, but the plainti;ff allowed the time limited for payment of 
the excess difference to elapse without paying it and the decree for pre-emption 
thereupon became dead. In May, 1883, the plaintiff applied in the execution 
department for the refund of the deposit which had been drawn and retained by 
the defendant. This application was granted and the defendant ordered to re- 
fund, and this order was confirmed on appeal in January, 1885, and by the High 
Court in second appeal in May, 1885. Meanwhile the first Court had suspended 
execution of the order pending the result of the appeal, and in December, 1884, 
removed the application temporarily from the ^‘pending’^ list. In February, 1885, 
the plaintiff applied for restitution of the amount deposited, asking for attach- 
ment and sale of property belonging to the defendant. This application was dis- 
missed as barred by limitation. 

Held that this application was only a revival of the application of May, 1883, 
which was within time. 

Beld also that the plaintiff was, in the sense of s. 583 of the Civil Procedure 
Code, a party eutitlod to a benefit by way of restitution under the decree” of 
fhe High Court of July, 1881 ; that it was a n.ecessary incident of that decree that 
he was entitled to restitution of the sum which he had paid as the sufficient price 
under the decree of the lower appellate Court ; that he was competent under s. 583 
to move the local Court to execute the appellate decree in this respect in his 
favour “ according to the rules prescribed for the execution of decrees in suits ; ’’ 
that he did this ia May, 1883, by an application made according to law in the 
proper Court in the sense of art. 179 of the Limitation Act j and that his present 
application to the same effect being within three years from that application was 
time. 

• Second Appeal No. 52 of 1886, from an order of ,M. S. Howell, Esq., 
District Judge of Aligarh, dated the 12th April, 1886, reversing an order of Babu 
Abinash Chaudar Baaarji| Subordinate Judge of Aligarh, dated the 6th February, 
1886. 
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The facts of this case were as follows : — • 

The plaintiff in a suit to enforce the right of pre-emption 
obtained a decree in the Court of the Subordinate Judge of Aligarh 
for possession of the property claimed^ conditionally on the pay- 
ment of Rs. 1,098-11-0. The defendants-vendees appealed to the 
District Judge, by whom the purchase-money was increased to 
Es. I 5 I 39 -I 5 - 6 . On the 6th July, 1880, the plaintiff paid this sum 
into court, and it was taken out by the defendants on the 1 9th 
August, 1881. The defendants having preferred a second appeal to 
the High Court, that Court, on the 27th July, 1881, increased the 
purchase-money to Rs. 2,400^ directing that this sum should be 
paid into court within six weeks from the date of its decree, that is, 
by the 7th September, 1881, or the plaintiff’s suit should stand 
dismissed. The plaintiff did not pay the money, and consequently 
his suit stood dismissed. On the 25th May, 1888, he applied to 
the Subordinate Judge for the restitution of the money he had 
paid into court under the decree of the District Judge, asking 
for the arrest of the defendants. This application was allowed on 
the 4th July, 1883 ; but the defendants having preferred an appeal 
to the District Judge against the order granting it, the Sub- 
ordinate Judge, on the 4th December, 1884, struck off the 
application pending the deoision of the appeal. On the 15th 
January, 1885, the District Judge aflSrmed the order of the 4th J uly, 
1883, and dismissed the appeal. On the 19th February, 1885, 
the plaintiff applied again to the Subordinate Judge for the resti- 
tution of the money, asking for the attachment and sale of pro- 
perty belonging to the defendants. On the 25th May, 1885, the 
defendants having in the meantime appealed from the District 
Judge’s order of the 15th January, 1885, that order was affirmed 
by the High Court. 

The defendants contended that the application of the 19th 
February, 1885, was barred by limitation. The Subordinate 
Judge disallowed this contention, holding that limitation would, 
rim from the order of the High Court dated the 25th May, 1885, 
and that the application was only a revival of the one made on 
the 25th May, 1883. 

On appeal by the defendant the District Judge held that the 
application was an- independent one, and not a reyiral of the one 
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of the 25tli Majj 1883 ; that it was one for refaiid of money paid 
under the District Judge’s decree and therefore governed by No. 
l'78j sch. ii of the Limitation Act ; that the right to apply accrned 
on the 7th ^eptemberj 1881; and the application was therefore 
barred by limitation. 

The defendant appealed to the High Conrtj contending, inter 
alia, that the application was within time, being a revival of the 
one of the 25th May, 1883. 

Pandit DaZ, for the appellant, 

Babn I ogindro Nath Chandhri, for the respondents. 

Oldexeld and Tyrrell, JJ. — The appellant was a successful 
plaintiff in a pre-emption suit, the first Court having decreed the 
property to him on condition of his paying for it the price of Es. 
1,098-11-0, The first appellate Court raised this - sum to Es. 
1,139-15-6 ; and on the 6th July, 1880, the plaintiff paid this sum 
into court. The defeated party drew it out on the i 9th August, 
1881. Bat meanwhile the High Court in second appeal decreed the 
enhanced sum of Es. 2,400 to be the true price payable by the pra- 
emptor, who, finding it more than he cared to give, let the time 
limited for payment of the excess difference elapse without pay- 
ing it. On the 25th May, 1883, the plaintiff applied to the Sub- 
ordinate Judge in the department of execution of the decree for 
the refund of his deposit, which had been drawn and retained by 
the other side. His application was granted, and the defendant 
was ordered to refund on the 4th July, 1883. But the latter 
carried the case in appeal to the District Judge, who, on the I5tli 
January, 1885, confirmed the Subordinate Judge’s orders. Mean^ 
time the latter had suspended execution of the order, pending the 
result of the appeal ; and the order of the 4th December, 1884, 
removed the application temporarily from the/^ pending ” list. On 
the 19th February, 1885, the plaintiff applied to the Siibordinate 
Judge to enforce the refund; and an appeal by the defendant in 
the last resort to the High Court was dismissed on the 25th May, 
1885, the orders of the local Courts being confirmed. But the 
Aligarh District Judge has now pronounced the plaintiff’s remedy 
to he barred by limitation. Hence this appeal. It is argued that 
the application of the 19th February, 1885, is only a revival of 
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the applicatioii of the 25th Bfay, 1883, which was within time ; 
and the contention appears to be sound and sustainable. But apart 
from this consideration, it is clear that the ap])lication for the 
refund is not time-barred. The plaintiff-applicant is, in the sense 
of s. 583 of the Civil Procedure Code, a party entitled to a bene- 
fit by way of restitution under the decree ’’ of the appellate Court 
made on the 27th July, 1881. It was a necessary incident of that 
decree, which declared the plaintiflF’s deposit of Rs® 1,139-15-6 to 
he insufficient to purchase the property under pre-emption, that he 
was entitled in consequence to restitution of this sum, which he 
had paid as the sufficient price under the decree of the lower 
appellate Court, and the plaintiff was competent to move the local 
Court to execute the appellate decree in this respect in his favour 
according to the rules prescribed for the execution of decrees in 
suits s. 583 supra. This he did in May, 1883, by an applica- 
tion made according to law in the proper Court in the sense of art. 
179 of the Limitation Act. And his present application to the 
same effect made on the. 1 9th February, 1885, being within three 
years 'of that application, is within time. The order of the Sub- 
ordinate Judge therefore, directing execution to be made in the 
plaintiff’s favour, must be restored, that of the District Judge 
being set aside, and this appeal is allowed with all costs. 

'* Appeal alloweit 

JSefoje Mr, Justice Oldfield and Mr, Justice Brodhurst, 

CHXJHA MAL (Plaintiff) u. HARI RAM (Defendant).* 

Arhitration — Making award after the period allowed by Court— Order firing or 

enlarging time fixedj for the delivery of aioard requisite'-^ Civil Procedure CodCf 
ss, 508, 514, 521, 522— Decree in accordance with award — Appeal -^Objection to 
validity of award taken for the first time in appeals 

The law contained in ss. 508 and 514 of the Civil Procedure Code requires 
that there shall he an express order of the Court fixing the time for delivery of 
the award or for extending or enlarging such time ; and the mere fact that the 
Court has passed a decree in accordance with the award cannot he taken as 
affording a presumption that an extension of time was given. 

An award which is invalid under s. 521 of the Civil Procedure Code, hecaxis© 
not made within the period allowed by the Court, is not an award upon which the 
Court can make a decree, and a decree passed in accordance witfi such an award 

O.iT. Baniell, Esq., District 

JudgeofFarukhabad, dated the 24th March, 1886. 
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is not a decree in accordance with an award from which no appeal lies, with 
reference to the ruling of the Full Bench in Lachman Das r» Brijpal (1). 

Where objection to the Talidity of the award on the ground that it was 
made beyond the time allowed was not taken by the defendant in the first Court, 
that he was not thereby estopped from raising the objection for the first 
time in appeal, inasmuch as it was not shown that in the first Court he was aware 
of the defect, or had done anything to imply consent to extension of the time. 

The plaintiff in this case claimed possession of certain land. 
In the course of the suit in the Court of first instance the parties 
agreed to refer the case to the arbitration of one Amba Prasad. 
The Court of first instance (Mimsif of Parukhabad) made an order 
referring the case to the arbitrator, and fixing the 10th Jnlj, 
1885, for the delivery of the award. On the application of the 
arbitrator the time for the delivery of the award was extended to 
the 9fch August, 1885, and then to the 24th September, 1885. 
The arbitrator delivered his award (which was in the plaintiff’s 
favour, and awarded him possession of the land claimed and costs 
of the suit) on the 26th September, 1885, or two days beyond the 
time allowed. The defendant took certain objections to the award, 
but did not take* the objection that the award was invalid as it had 
not been made within the time allowed by the Court. The Court 
of first instanoe disallowed the objections, and passed a decree in 
accordance with the award. The defendant appealed on the ground 
that the award was invalid, as it had not been delivered within 
the time allowed ; and the lower appellate Court (District Judge 
of Farukhabad) allowed the appeal on this ground, and, setting 
aside the award, remanded the case to the Court of first instance 
for trial on the merits. 

The plaintiff appealed from the order of remand, the 1st and 
2nd grounds of appeal being (i) that the decree of the Court of 
fiirst instance was not appealable, having been passed in accordance 
with the award ; (ii) that the objection with reference to which 

the lower appellate Court had reversed that decree had not been 

taken*in % Court of first instance, and was therefbre notentertain- 
able in the appellate Court. » 

Bdhn Ram Das Chakarbati^ for the appellant. 

Pandit lia?, for thb respondent. 

(1) L L. R., 6 All. 174, 
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OlotielBj J.— This is an appeal from the decree of the Judge 
setting aside the decree of the Court of first instauco made oh an 
award of arbitrators. 

The matter in dispute had been referred to arbitration under 
s 506 and following sections, Civil Procedure Code, and a time 
fixed for submission of the award, which was extended : the award, 
however, was iiot submitted till two days after the expiry of the 
time allowed. 

Objections were taken to the award by the defendant, which 
did not include any as to its invalidity by reason of its being 
submitted after the time allowed. The objections were disallowed, 

• and the Court made a decree in accordance with the award. 

The defendant appealed to the Judge on the ground that the 
award was invalid, and the Judge, allowing the plea, has set aside 
the decree. The plaintiff now appeals to this Court, and contends 
that under s. 522, Civil Procedure Code, no appeal lay to the 
Judge, and that the defendant is estopped from raising the objec- 
tion, as he failed to raise it in the Court of first instance. S. 521 
enacts that no award shall be valid unless made within the period 
allowed by the Court. The award in this case was not made within 
the period allowed by the Court, and consequently it must be held 
to be invalid, that is, there was no award on which the Court 
could make a decree. I think the law (ss, 508 and 514) requires 
that there shall be an express order of the Court fixing the time ^ 

for delivery of the award, or for extending or enlarging such time ; 
and the mere fact that the Court has passed a decree in accordance 
with the award, cannot be taken as affording a presumption that 
an extension of time was given ; nor do I think that the defendant 
is estopped from raising this particular ground of objection because 
he did not raise it in the first Court ; it is not shown that he was 
then aware of the defect, or had done anything to imply consent 
to extension of the lime* 

As the award was invalid, the decree of the first 
a decree in accordance with an award from which no a^eal lies, 
with reference to the Pull Bench ruling of this Court I would 
dismiss tlic appeal with costs. 

i Aluiri ^ 
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Beodhurst^ J. — I entirely concur in dismissing tlie appeal 
with costs, and in the reasons given by my brother OldlSeld for so 
doing. 

Appeal dismissed* 


1886 
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CIVIL REVISIONAL. 


Before Mr, Justice Oldfield and Mr, Justice Malmood. 

MAKTAB BEG and others (Dependants) v. HASAN ALl (Plaintifp).* 
Civil Procedure Code, s, 561 — Objections by respondent — Withdrawal of appeal. 


1886 
July 22. 


Where an appeal was dismissed upon the application of the appellant himself 
made before the hearing,— that the respondents, who had filed objections to the 
decree of the Court of first instance under s. 561 of the Civil Procedure Code, had no 
claim to have their objections heard, notwithstanding the dismissal of the appeal. 
Coomar PuresJi Narain Roy v. Watson and <7o. (1) and Dhondi JagannatJi v. The 
Collector of Salt Rtmnue (2) referred to. 

The facts of this case are stated in the judgment of Oldfield, J. 

Mr. Nihlett, for the applicants (defendants). 

Munshi Kashi Prasad^ for the plaintiff. 

Oldpield, J.^ — This is an application, under s. 622 of the Civil 
Procedure Code, to revise an order of the lower appellate Court 
passed in an appeal from a decree of the Munsif of Muhammad- 
abad. The plaintiff brought a suit against the applicants before us 
for damages for breach of contract. The Munsif decreed a portion 
of the claim and dismissed the remainder. The plaintiff preferred 
an appeal, and the applicants before us, who were respondents, filed 
objections under s, 561 of the Code. Before the hearing began the 
plaintiff-appellant applied to withdraw his appeal, and it was 
dismissed, and the applicants’ objections were at the same time 
dismissed, without the lower appellate Court going into them, It 
is this order of the Judge we are asked to revise. I am of opinion 
that the applicants had no claim, under the circumstances, to have 
their objections heard when the appeal itself was not heard, The 
terms of s. 561 are, that a respondent may, upon the hearing, sup- 
port the decree on any grounds decided against him in the Court 

* Application No 217 of 1885 for revision iinder s. 6-22 of tbe Civil Procedure 
Code of an order of J. M. C. Steinbelt, Esq, District Judge of A^amgarh, dated 
the 21st July, 1885. 

(1) 23 W. R. 229. (2) I L R., 9 Bom. 28. 
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below, or take any objection to the decree which he could have 
taken by way of appeal, but he can only do so upon the hearing 
that is, if the appeal comes to be heard. This view is supported 
by Coomar P muesli Naram Roy v. Watson ^ Co. (1) and Dhondi 
lagannath v. The Collectot of Salt Revenue (2), the latter decision 
proceeding upon the same ratio decide?idL This application must 
therefore be dismissed. 


Mahmood, J.— I am entirely of the same opinion, and would 
add that the principle of this decision is in accord with that which 
the Procedure Code and the law recognizes as applicable in cases 
where the action of one party to a suit is dependent on that of 
the other. It proceeds upon the hypothesis that had the applicants 
really desired to object to the lower Court’s decision, they would 
themselves have preferred a separate appeal. The right of a res- 
pondent to have his objections heard as if he had appealed must, 
I think, depend on the appellant’s appeal, and should only be allow- 
ed when the appellant proceeds with his appeal to a hearing. In my 
experience these objections are generally filed long after the time 
allowed for appealing has expired, and the hearing of them is sub- 
ject to the condition of the appellant proceeding with his appeal to a 
hearing. The right to have these objections beard vanishes when 
the condition upon which they depend vanishes, and this upon 
general principles. In this case the appeal itself was never heard. 

Application dismissed. 


1886 APPELLATE CIVIL. 

Before Mr, Justice Oldfield and Mr. Justice Mahmood. 

WARIS ALI (DEFfiNBANT) V. MUHAMMAD ISMAIL AND OMEBS 
(Plaintiffs).* 

** jRentfiree Renf^^Serviees — Jurisdiction — Civil and Revenue CotirU-^ 

AciZ/J. 0/1881 (AVW.P. Re7it Act), ss.Z 80, (c)— Act X2X. of 1878 

{N.-W. B. Land Revenue Act),ss. 3 (4), 79-89, 241 (/i), 

A suit was broaglit for the ejectment of tlie defendant from certain Iand| 
on tlie allegations that it was rent-paying land which had been granted to the 
defendant's vendor hy the plaintifUs father free fiom payment of any rent, on 

' . 1— ^ : ^ — 

* Second Appeal No. 1749 of 1885. from a decree of W. li. Barry, Esq,, 
Additional Judge of Aligarh, dated the 20th August, 1885, confirming a decree of 
Baba Ganga Frasad, Munsif of Koil, dated the 6th January, 1S85. 

CO 28 W. B. 229, (2) L L/R., 9 Bom. 2^^^^ 
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condition that he should perform certain services as a mimic, end that these ser- 
vices were discontinued bj the defendant’s vendor. The plaintiff endeavonred to 
resume the land in the Revenue Court as a rent-free grant under s. 30 of the 
N.- W. P. Rent Act (XIL of 18SL), but the application was rejected. In answer 
to the suit, the defendant pleaded that it was not cognizable by the Civil Court. 

Held by Oldfield, J., (Mahmood, J., dissenting) that the suit could not be 
held to be one to resume a rent-free grant, inasmuch as there was no rent-free 
grant at all in the sense of s. 30 of the Rent Act, and that the Civil Court there- 
fore had jurisdiction to entertain the suit. 

Held by Mahmood, J., that the land constituted a rent-free grant, that the 
claim was one for the resumption of such grant or subjecting it to assessment to 
rent, and that under these circumstances the suit was not cognizable by the Civil 
Court. 

Per Oldfield. J. — The definition of the term ‘‘rent” in s, 3 of the Bent Act 
was intended to include services or labour rendered for the use of land, and the 
grantee in the present case was a tenant who rendered rent in this sense on account 
of the use of the land. Further, there was no such grant as is contemplated by 
s. 30 of the Rent Act, inasmuch as that section refers to grants for holding land 
exempt from the payment of rent alluded to in s. 10 of Regulation XIX. of 1793, 
and that Eegulation, assuming it to refer to grants free from payment of rent as 
well as of revenue, contemplated grants not only free from payment of rent in 
cash or kind, but free from payment of anything in lieu thereof. A tenure such 
as in the present case, where the land was land originally paying rent in cash, 
and where the cash rent was exchanged for rendition of services, is not a rent- 
free grant within the meaning of the Regulation, nor consequently of s. 30 of the 
Rent Act. Mutt}/ Lall Sen (r</wcLt v. Djehkar Roy (1) and Pur an Mai v. Padma 
(2) referred to. 

Per Mahmood, J. — The services connected with the grant in this case did 
not constitute “ rent” within the meaning either of the K-W. P. Bent Act, or of 
the N.-W. P. Land Revenue Act (XIX. of 1873), and the word, “render'’ in s. 3 
of the former Act does not include or imply the rendering of services or labour. 
The wcrd^rent’Ms probably used as the equivalent of the Hindustani words 
lagdn or path, representing the c mipensation receivable by the larrdlord for letting 
the land to a cultivator, and s. 3 of the Rent Act, where it uses the expressions 
“paid, delivered, or rendered,” must be taken to refer respectively to rent paid in 
cash to rent delivered in kind, and to rent rendered by appraisement or vaUiatiou 
of the produce. The grant in the present case was a rent-free grant of the nature 
of or ehdhrl, i.e., service- tenure, to which s. 41 of Regulation VIIL of 1793 

related. The incidents of the tenure would be governed by s. 30 of the Rent Aefc 
and ss. 79-84 of the Land Revenue Act, being matters outside the jurisdiction of 
the Civil Court. The scope of s. 10 of Regulation XIX. of 1793 is not limited to 
permanent rent-free grants, and the present suit was in respect of a matter fall- 
ing within s. 95 (c) of the Bent Act, and “provided for in ss. 79 to 89, both in- 
clusive,” of the Land Revenue Act, within the meaning of s. 241 (A) of the latter 

(1)9 W. B, 1- (2) I. L. R., 2 All. 732, 
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Act. Furan Mai v, Tadma (1), TiJca Mam v. Khuda Yar Kkan (9,)/ Forbes 

r. Meir Mahomed Tuqiiee {Z) reiexre^ to. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of Oldfield^ J. 

Munshi Kashi Prasad, for the appellant 


Pandit Ajudhia Nath, for the respondent. 



OlhbielDj J. — ^This suit has been brought by the plaintiff to 
eject the appellant-defendant^ Waris Ali, from one bigha of land in 
raauza Burhausi. 

The plaintiff’s case is that this is rent-paying land which had 
been granted to Nasiba by the plaintiff’s father many years ago, free 
from payment of any “rent, on condition that certain services as a 
mimic should be performed ; that these services continued to be per- 
formed till lately, when Nasiba discontinued them, and has sold the 
land to the appellant. 

The plaintiff endeavoured to resume the land in the Revenue 
Court as a rent-free grant under s- 30 of the Rent Act: but the 
application was disallowed on the ground that the Revenue Court 
had no jurisdiction, there being no rent-free grant as contemplated 
in the Act. 

The defence was, that the land had been bestowed uncondition- 
ally on Nasiba, who enjoyed it as the proprietor. 

The Court of first instance found that the land had, up to 1264 
fasli, been recorded as paying cash rent, and in 1274 fasli it was 
recorded that the said rent was remitted in lieu of services render- 
ed, and it found that the land had been held by Nasiba on these 
conditions ; that there was no rent-free grant in the sense of s. 30 
of the Rent Act, and no bar to entertaining this suit for ejectment, 
since the conditions of service had ceased, and Nasiba had wrong- 
fully alienated the land. 

Waris Ali appealed to the Judge, who has substantially come 
to the same conclusion as the first Court. 

Waris Ali, defendant, has appealed on three grounds 

(i) That this suit is not cognizable by the Civil Court ; (ii) that 
the proceedings in the Revenue Court operate to bar the claim, as 

, (1) L L. K., 2 All. 782. (2) I. L. R., 7 All. 191. 

(3) la Moo. I, A. 4SS. 
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the matter was finally decided there, and the question now raised ^886 


, yAixy vu.a.u AAiJ.u.ijjg txo itXlU XlOti/UlU U1 lUU liOUUiO WaRIS ALI 

is not supported by tbe evidence. v. 

^ Mohammad 

The last plea cannot be entertained^ so far that we cannot in Ismail. 


second appeal interfere with the finding that the land was granted 
toj and held by, Nasiba in Jieu of services to be performed, which 
were rendered instead of a cash rent payment. 

"Whether or not this suit is cognizable by the Civil Court, 
depends on whether it can be held to be a suit to resume a rent-free 
grant in the sense of s. 30 of Act XlL of 1881, or has for its object 
to eject a tenant, and so deals with matters in which the Eevenne 
Court has exclusive Jurisdiction under ss. 93 and 95 of the Rent Act. 

How, it is found that this land was land for which rent used 
to be paid in cash, and it was given to Nasiba on the condition that 
he rendered to the zamindar certain services in lieu of paying a 
cash rent for the land. Now rent in the Rent Act is defined to be 
whatever is paid, delivered, or rendered by a tenant on 
account of his holding, use, or occupation of land,” and 
it seems to me clear that Nasiba was a tenant who rendered certain 
services on account of his use of the land. It has been pressed on 
ns that the term reiit^’ as used in the Rent Act cannot mean ser- 
vices rendered to the landlord for the use of land, but is confined 
to that which is paid or delivered or rendered in cash or kind^ 
because the provisions of the Act are only operative in respect of 
remedies in regard to rent of that character, and inopera- 
tive in respect of rent in the shape of services rendered. But the 
argument is not conclusive ; for whether or not all the provisions 
of the Act can be brought into force ^nly in respect of rent taken 
in one shape is no ground for assuming that the term rent” may 
not include something taken in another shape. Now the defini- 
tion of rent” in s. 3 seems to me expressly intended to include 
services or labour rendered for the use of land, and in point of fact 
the word rent” has always been so understood. 

Blackstone defines it The word rent, or render, reditus, 
signifies a compensation or return, it being in the nature of an 
acknowledgment given for the possession of some corporeal heredita- 
ment- It is defined to be a certain profit issuing yearly out of lands 

78. 
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and tenements corporeal. It must be a profit, but there is no occa« 
sion for it to be, as it usually is, a sum of money, for spurs, capons, 
horses, corn, or other matters, may be rendered by way of rent It 
may also consist in services or mannal operations, as to plough so 
many acres of ground, to attend the king or the lord to the wars, 
or the like, which services in the eye of the law are profits.” 

1 have no doubt the Legislature had this meaning of rent in. 
view, and it seems clear from s. 8 (o) of the Act that ‘‘ rent” was 
intended to include services rendered for the use or occupation of 
land. 

S. 8 (c) contemplates the case of -a tenant holding land in lieu 
of wages, that is, holding it for services rendered, remunerated by 
the profits of the land instead of wages. But a tenancy implies 
the relation of landlord and tenant between the holder of the land 
and the receiver of the services, and as landlord is defined in the 
Act to be the person to whom a tenant is liable to pay rent,” it 
follows that in such a case the services rendered' constitute rent 
under the Act. 

1 therefore hold that the tenure in this case is that of a tenant 
paying rent to the landlord. 

But a farther question would arise whether there has been such 
a grant as is contemplated by s. 30 of the Rent Act. That section 
refers to grants for holding land exempt from the payment of rent 
alluded to in s. 10, Regulation XIX. of 1793. 

Now it appears to me veiy clear that the grant in this dase is 
not one of those to which the Regulation refers. The Regulation 
has reference to grants of land free from payment of revenue ; but, 
assuming that it refers to grants free from payment of rent also, 
it contemplated grants of land not only free from payment of rent 
In cash or kind, but free from payment of anything in lieu thereof* : 
This was pointed out by Norman, J,, in a very important case 
decided by the Calcutta Court, where the w^'hole question of these 
grants was exhaustively Ldl Sen G^wd y. Ik^k^ 

Norman, J., remarked that what was contemplated was a grant- 
of land to hold in absolute proprietary right, not only free from 


VOL. VIII.] 


■ALLAHABAD SERIES. 




payment of any rent in money, bufwillioixt any depeBfleii'ce on, or 
duty to, the zamindar, and that when the grantor holds subject to 
the performance of any duty or conditions, the Segiilations appear 
to treat him as a lease-holder ; and he pointed out that s. 7, Segiiia- 
tion VIIL of 1793, shows that persons holding lane! subject to per- 
formance of conditions stipulated for, are to be conaiderecl as lease- 
holders only* The same view was taken by this Court in Ftmm 
Maly, Padma (1). S. 30 of the Bent Act deals with siich grants 
as are contemplated in s. 10, Regulation XIX* of 1793, and we 
must see what they were, and I think the view expressed by Xor- 
man, J., and by Spankie, J., in the case of Ftirm Mai (1) is cor- 
rect, and that a tenure, such as the one we are now dealing with, 
where the land was land originally paying, rent in cash, and where 
the cash rent was exchanged for rendition of services, is not a rent- 
free grant within the meaning of the Regulation, nor consequently 
of s. 30 of the Rent Act. 

There was therefore no rent-free grant at all in the sense con- 
templated by s. 30 of the Rent Act, and this cannot be held to. be 
a suit to resume a rent-free grant, in 'which matters the Eevenue 
Court has exclusive jurisdiction. It is, in fact, a suit to eject the 
appellant as a trespasser, between whom and the plaintiff there is 
no relation whatever of landlord and tenant, and it does not con- 
cern itself with any dispute or matter such as are referred to in 
s. 93 or s* 95 of the Rent Act as exclusively cognizable by the 
Revenue Court. From what has already been stated, it is scarcely 
necessary to add that the plea of res judicata^ reference ta 
anything done in the Revenue Court, has no force cwhateyer. I 
would dismiss the appeal with costs* 

Mahmood, J.-— The only question of significance raised in this 
appeal relates to the jurisdiction of the Civil Court in a suit of this 
naiure, and on that question depends also the determination of 
the plea of res judicoLta yfhidh. has been raised in this case. In 
deciding the question some diflSculty, no doubt, is created by two 
rulings of this Court, one being Piiran Mai v. Padma (1) and the 
other a ruling of my own in Tika Pam y* Khuda Yar Khan(S). 
In the former of these cases the plaintiffs, as zamindars, sued for 
#ertain land in their village, on the allegation that it had been 
(1)1, L. E., 2 AU* 732. (2) L L. B., 7 All, 191* 
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assigned lo a predecessor of the defendant to bold so long as lie 
and his snccessora continued to perform the duties of halahar or 
village watchman, and that the defendant, having ceased to perform 
those duties, was holding as a trespasser, and as such was liable 
to eviction. The defendant’s plea was that he and his predecea- 
sors, having held the land rent-free for two hundred years, had 
acquired a proprietary title which could not be defeated by the 
plaintiff. Spankie, J., ’who delivered the judgment of the Court 
in that case, held that such assignment of land was not a grant” 
within the meaning of Eegulation XIX. of 1793; that the opera- 
tion of ss. 30 and 95 (c) of the Rent Act (XVIIL of 1873), and 
ss. 79 and 241 (A) of the Revenue Act (XIX. of 1873), so far as 
they oust the jurisdiction of the Civil Court, was limited to grants 
contemplated by that Regulation ; and that therefore the dispute 
raised in that suit was cognizable by the Civil Court. In the 
course of his judgment the learned Judge observed : — What tbo 
plaintiff desires in this case is full possession of a plot of land 
which, he says, has hitherto been held without payment of rent 
by defendant, the village ^balahc$r^ or watchman. He was 
allowed to occupy the land for his support, and^ in point of fact^ 
whatever he derived from the land constituted his wages. But 
there was no permanent grant of the land to him or bis predeces>- 
sors. He would continue to occupy it as long as he continued to- 
give his services as watchman.” In the other case, the facts before 
me were not altogether dissimilar to the case just referred to, but 
it had been found that ^Hhe defendant and their ancestors have been 
in possession of this land for more than fifty or sixty years,” and 
thdt they are in possession as mudy^-holders, and have never paid 
any rent.” The duties for which the land was originally assigned 
were those of of the village, such duties being the per- 

formance of certain annual religious ceremonies, and the ground 
upon which the eviction of the defendant was claimed was that 
the defendant, having wrongly planted a grove on the land, had been 
dismissed by the plaintiff zamindar from the oflSloe of 
’Upon this state of things I held that the grant, whatever its o-rigin 
may have been, was admittedly a rent-freegranfc, and being proved 
to be older than sixty years, during which time the defendant or his 
ancestors never paid any rent, as was found by the Courts, tha 
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nature of the dispute there was beyond the jurisdiction of the Ci vil 
Court, because it could form the subject of an application to re- 
sume a rent-free grant within the meaning of s* 30 of the Rent 
Act (XII. of 1881), and therefore the provisions of cL (c) of St 95 
of that Act, and for similar reasons of cl. (A) of s. 241 of the Land 
Revenue Act, were applicable. Whether there is any distinction 
in principle, for the purposes of this question of jurisdiction, be- 
tween the temporal functions of a halaliar or village watchman 
and those of a hherapati or the village priest, is open to doubt, 
though I may observe that in the case of Raghuhardyal v. Gyadin 
(cited at page 16 of Mr. Teyen’s edition of the Rent Act), the Sud- 
der Board of Revenue held that religious grants which involve 
more or less the performance of some religious rite or ceremony, 
do not fall under the head of ^kkidmatV grants, and the provisions 
of s. 30 of the Rent Act are therefore applicable to them (Board’s 
File No. 802 of 1881). I, however, think that the learned Judge 
of the lower appellate Court was right in thinking that the two 
rulings of this Court already referred to are not fully reconcilable 
in their ratio decidendi^ and I may add, as supporting the view of 
Spankie, J., that the Sudder Board of Revenue in Ganga Dliar v. 
Baldeo (1) held that an assignment of land, on condition that cer- 
tain services are performed by the assignee {haqquUkhidmat grants), 
is not a rent-free grant within the meaning of s. 30 of the Rent 
Act, since the service is equivalent to rent. 

It might perhaps have been possible, with reference to the rul- 
ings above mentioned, to distinguish my ruling in Tiha Rmn v; 
jRhuda Tar Khan (2) by saying that the duties of a hherapati were of 
a spiritual nature, and could not therefore be regarded as rent within 
the meaning of the definition contained in cL (2) of s. 3 of the Rent 
Act, or cl. (4) of s. 3 of the Land Revenue Act. But this was not 
the ratio decidendi vrgon which my ruling in that case proceeded, 
and, moreover, here the services for which the grantis alleged to 
have been made were those of a mimic or drollery, which it would 
not be easy to classify either under the head of spiritual or sub^ 
gtantial temporal services. At any rate, the exigencies of the 
present case require mo to decide whether such services are 

1^1) 1 N-W. P. Legal BfimembranceP, (5) I* Ij* ^ 
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within the meaning of cL (2), s. 3 of the Eent Act, or cL (4), s* 3 
of the Land Revenue Act, the words employed in both the enact' 
ments in defining rent being identioab The words are ; — ^Rent ’ 
means whatever is to be paid, delivered, or rendered by a tenant on 
account of his holding, use or occupation of land,’’ It is contended 
that the word ^^rendend^^ is used in this definition as- applicable 
only to services, and that cl [c) of the proviso to s. 8 of the Act, 
which lays down that no. tenant shall acquire a right of occu- 
pancy ^^in land held by him in lieu of wages,” supports this inter- 
pretation. 


Having given the question the best consideration I can, I 
find myself forced to arrive at the conclusion that the services 
attributed to the grant in this case did not constitute with- 

in the statutory definition. The whole argument in favour of the 
contention really rests upon the exact interpretation of the word 
render”—*'a word which, in the English language, possesses 
many meanings, and which in one sense would undoubtedly* in- 
clude or imply the rendering of service or labour. But the pri- 
mary meaning of the word ia^'to return, to pay back, to restore,” 
and among other meanings the word simply means to give on 
demand, to give, to assign, to surrender.” The last and most 
approved edition of Wehste^^s Dictionmy is my authority for these 
meanings, and I am inclined to adopt this interpretation in pre- 
ference to limiting the word to services. I shall presently show 
that this is the only manner in which the definition of rent” hi 
the interpretation clause can be rendered intelligible and consis- 
tent with the use of the word throughout the remaining provi- 
sions of these enactments. It is coatended, with reference to 
cl. (c) of the proviso to s. 8 of the Rent Act, that a tenant holding 
land in lieu of wages” renders service as rent” within the 
meaning of the definition. But I do not ,thiuk such a conolusion 
necessarily follows. The word tenant” is not exhaustively de- 
fined in either of these enactments, and if the word is understood 
in its general sense, it does not, on the one hand, necessarily follow 
that every tenant pays rent, or delivers anything in lieu thereof ; 
nor, on the other hand, does it necessarily follow that every ser- 
vice performed by such tenant for .the zamindars constitute rent. 
Thus, a tenant who is in possessioh of land, in lieu of wages,” 
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need not be liable to payment of any ^^rent/ within the meaning of 
Ihe Aci 

I shall now show this is the only consistent interpretation re- 
quired by that rule of construing statutes, which says that when 
words are specially defined in an enactment, they must through- 
out be interpreted in that same sense* The scope of the Kent Act 
includes among its most important provisions, as the preamble 
shows, rules relating to the recovery of rent,” and indeed this 
might perhaps be said to be the whole province of the enactment. 
Now, if I can show from the enactment itself that there is not a 
single provision in it which can possibly be construed as laying 
down a rule for the recovery of rent,” if services snob as 
those in this case are understood as rent, I think I shall have 
shown that rendered” must be understood^ as I have interpreted 
it, and that rent must not be understood to include such services. 

The first provision, then, to which I would refer is s. 24 
of the Rent Act, which confers a general right upon all tenants to 
claim a lease from the landlord, defining, inteT alia, matters as to 
the amount of /^annual rent payable,” ^^the instalments in wdiicL, 
and the dates on which, such rent is to be paid.” These are the 
words of clauses (6) and (o), and it is clear that neither of them can 
possibly apply to such services as in this case. Then comes cl. (e), 
w^hich, in enumerating the contents of the lease, says— If the 
rent is payable in kind, or is calculated on a valuation of the pro- 
duce, the proportion of produce to be delivered, the mode of valua- 
tion, and the time, manner, and place of delivery.” In my opinion, 
it is impossible to hold that mimicry can be regarded either as rent 
payable in kind,” or covered by any other portion of this dause^ 
And if this is so, then we have the necessary inconsistency in the Act 
that whilst the section confers the right upon every tenant, ^ a tenant 
who holds land in lieu of the performance of mimicry cannot claim 
the benefit of the law. Then comes s. 34, which lays ;down that 
when an arrear of rent remains due from any tenant-, he shall be 
liable to pay interest on such arrear at one per ceat. per mensem ; 
and if thb arrear remains due on the 30th day of J une, to be eject- 
ed from the land in respeet of which the arrear is due.” It is 
obvions that in this clanse rent” -cannot bo understood to include 
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services of mimicry. I could go through the whole Act and show 
that in no part of it can such services be possibly understood to 
mean rent.” But I will go at once to the remedial part of the 
statute and refer to s. 56^ which, after stating that the produce of 
all land in the occupation of a cultivator is to be deemed as hypo- 
thecated for rent, goes on to say that when an arrear of rent is duo 
from any cultivator, the person entitled to receive rent immediately 
from him may, instead of suing for the arrear as hereinafter provid- 
ed, recover the same by distress and sale of the produce of the land 
in respect of which the arrear is due, under the rules contained in 
this chapter.” How is it possible to hold that this provision applies 
to rent of the nature which is said to constitute rent in this case ? 
And if distress is not the mode of recovering such rent, is there a 
single provision of the Act which provides a remedy for the land- 
lord to recover such rent ? There is, indeed, another provision to 
be found in cl. (a), s. 93, which relates to suits for arrears of 
rent, or, where rent is payable in kind, for the money equivalent 
of rent, on account of land or on account of any rights of 
pasturage, forest rights, fisheries or the like.” This clause is 
equally inapplicable to such services as mimicry, and I am wholly 
unaware of any provision in the Act which would enable the land- 
lord to enforce the recovery of such rent. The matter therefore 
stands thus : that a statute which in the preamble states its object 
to be to provide rules for the recovery of defines rent in 

such a broad manner as to include the performance of mimicry, 
and then defeats its own whole object by providing absolutely no 
rule for recovery of such rent. Sooner than accept this necessary 
consequence, I am prepared to say that the word render^^^ it 
occurs in the definition of rent,” must not be so understood as 
to include such services. Similar reasons, mutatis mutandis^ satisfy 
me that the word as used in the Land Revenue Act, must 

not be understood in any sense other than that which I have 
interpreted it in the Rent Act, 

What I have already said is suflScient to show that upon the 
case as set up by the plaintiff himself, the grant in this cpe was 
free of in the sense in which that word must be under- 

stood both in the Rent Act and in the Land Revenue Act. But I 
will go further and show how the definition of the word m 
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two enactments may be accepted in an intelligible sense witboiit 
involving the inconsistencies to which 1 have referred. The troth 
seems to me to be that the word “ rent/’ which has fotind its way 
into the two enactments above referred to from the old Eegnlations 
of the East India Company, is used probably as the equivalent of 
the Hindustani words higdn or poth^ which are well understood in 
the country as representing the compensation receivable by the 
landlord for letting the land to 2 i koslukar or cultivator. It is 
equally well known that such compensation, ever since the reign 
of the Emperor Akbar, when bis Revenue Minister, Raja Todar 
Mai, introduced his S3^stem, paymer.ts of la/jidn were made in three 
ways. The first of these was batdi or division of the produce in 
kind, of which the isainiadar, or where Buch rights did not exist, 
the Government, took a certain proportion. When cash payments 
were introduced instead of batdi, one method was to make an 
estimate or appraisement of the crops, and to take in cash what 
would represent the due proportion as the lagda. The third method 
was cash payments of fixed lagdn agreed upon by the kashtkd}*^ and 
irrespective of the nature, quality or quantity of the produce. This 
last was perhaps the most recent outcome of Maharaja Todar Mai’s 
powerful administrative intellect, and this is the system which has 
received encouragement all over India under the British role. 
But neither the old Regulations nor our present Land Revenue 
and Rent Acts force the *z tmindar to adopt the system of pure cash 
payments in preference to the other two methods. 1 am unaware 
of any further kind of rent” or lagdn which went beyond the 
principle of the three main methods which I have thus described, 
though there were mixed methods of paying rent. At any rate, 
so long as the law does not make the matter so clear as to place it 
beyond doubt, I shall not be willing to interpret the word wig ” 
as used in the Revenue and Rent Acts in any such way as would 
operate in defeasance of the rights of the agricultural population. 

But what do those two Acts themselves indicate ? I have 
already shown that they cannot, without involving iramense 
inconsistency, be taken to use the word rent^^ as including 
the services of a mimic. And I will now^ show that there is 
every indication' that the Rent Act uses the wmrd in no sense wMcH 
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goes beyond the principle of the three old methods of receiving 
lagdn from hishtkdrs or enltivators. And once this interpretation 
of the word rent'''^ is accepted, the whole Act becomes consistent 
and intelligible. We have’ then &, 24^ cl. (6^), relating to purely 
cash payments, and cl. {c) relating to the instalments of such pay- 
ments. Then comes el. (^), which distinctly relates to the other 
two kinds of lagdn, namely, rent payable in kind ” or cal- 
culated on a valuation of the produce ”— the former being batdiy 
and the latter being usiially called kankdt in most parts of the 
country. The three methods of receiving rent are kept in vie\^ 
throughout by the Act, and whilst in connection With purely cash 
payments no great difficulties as to the amount of rent can arise^ 
We have the whole of s. 43 devoted to providing rules in respect 
of the other two methods of realising Zagdn ot with the object 
of providing a remedy both for the landlord and the tenant. The 
provisions, then, both in respect of distress and suits for recovery 
of rent, becotne intelligible, and the body of the Act presents no 
Contradiction of its preamble. And in this light the definition of 
“rent’^ in cl. (2), s. 3 of the Act, when it uses the three words 
paid, delivered or rendered,’^ must be taken to refer respectively 
to rent paid in cash, to rent delivered in kind, and to rent rendered 
by appraisement, the natiV'e words for the three methods being 
iaifdi,” and 

1 may here add that lands held under any other system, that is 
to say, lands granted either for past or continuing services, or for 
personal merit or worth (as in the case of religious or charitable 
grants), which involved no rent in any of the three forms above 
described, were all known under the generic name of rnudfi or ^^rent 
free — a term having many sub-divisions (such as shankalap^ &c.)^ 
and one of them is well known as cAa^rd a or chdkn, that is, ser- 
vice tenure, to which s. 41, Regttlation VIII. of l7i)3, related, ren- 
dering them liable to redemption and assessment. All these were 
legarded as rent-free,’^ simply because they wete not subject ta 
anything which could be called whatever the origin, the 

motive, the object or the conditions of the grant, may have been. 
In the present case, according to the plaintiff’s own allegation, 
“ the father of the plaintiff remitted the rent of the land in suit to 
the ancestors of Nasiba, defendanji, on the occasion of the birth of 
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Muhammad Ismail Khan^ plaintiflf, on the coi:dilio!i of liis perform- 
io^ the services of naqqdl (mimic). The ancestors of Nasiba and 
Nasiba liimself continued to perform the services in lieu of the rent 
of the land, and they were recorded in tlie settlement papers to be 
' in possession as servants.’’^ This, taken at its best, wontd go to 
show that no renV^ in the sense in which I have explained the 
word was taken for the land. There is indeed no allegation to 
this effect, and the finding of the lower appellate Court is the samei 
The grant then,, putting the plaintijBPs case at its best,, was a rent-- 
free grant of the nature of chdkH. 

This being so, the question arises whether such rent-free grantor 
fall under the purview of s. 30 of the Rent Act, or of ss. 79-^^9 of 
the Revenue Act, so as to oust the jurisdiction of the Civil Courts' 
under s. 95, cl. (c), of the former, or under s. 241, cL .(/i) , of tl\e^ 
latter Act. The answer to this question, as- 1 have already shownj 
has been given in two different ways in the two rulings of this 
Court, to which I have already referred. In Pur an Mai v. Padma 
(i) the first point in the ratio decidendi was that the operation of 
s..30*of the Sent Act, as well as of s. 79 of the Revenue Act, must’ 
be restricted to such grants as were contemplated by s. 10 of Re- 
gulation XIX of 1793. I am willing to- concur in tbis-proposition* 
But then what was *t be scope of that section of the Regulation ?* 
The answer given by the ruling is, that it is limited to perma- 
nent grants,” and would not include grants under which the grantee- 
would continue to occupy it as long as he continued to give bis 
services.” With due deference, I am unable to accept this limita- 
tion of the scope of that Regulation or of the sections of the pre^ 
sent Rent and Revenue Acts already referred to. A grant for 
999 years (a not unusual term of an English lease) is not 

alienation, and 1 do not think such a grant would be exclud- 
ed from the operation of the Regulation and the Acts to which I 
have referred. To impose a restriction upon general expressions^ 
especial reasons or express words are necessary, and whilst there* 
fjs nothing in thuse enactments to justity the restriction, the priiif- 
ciple upon which they proceed clearly indicates that the policy on 
which the prohibition as to such grants proceeds would be applicable 
as much to permanent grants as to grants for a term of years. 

(1)1. L. H./T All. 732. 
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The policy of the law, as indicated by the preamble of the Re- 
gulation, seems clear enough. In India, what would be cdled free- 
hold in England, vests in the State till it itself alienates its rights 
to private individuals. The ultimate ownership of the soil thus 
rests in the State, but upon the soil, in this part of the country, 
exists two classes of interests. The first is that of the cultivator, 
who makes that soil yield produce ; the second is that of the zamin- 
dar, ivho standing in the position of the middleman, facilitates 
the recovery by the State of its share of the produce. The share 
of the State is called retiernie as distinguished from rent, which 
is the share of the zamindar in the produce of the soil He 
takes the rent from the cultivator, and out of such rent pays 
over the share of the JState. He is called proprietor ; but his 
}h’oprietorship is qualified by tlie great incident that if he does 
not pay the Government revenue his proprietorship ceases, much 
in the same manner as non-})ayment of a mortgage results in 
foreclosure or sale of the property. Such being the nature of 
zamindari rights, it is then that upon the maxim that no one can 
give more than he has, any alienation of land by the zamindar, 
purporting to make it free of its liability to Government revenue, 
would be void. Upon general principles he may indeed alienate 
his own right to take rent ; but even iu respect of such alienations 
the State is so far interested that the zamiiiciar thereby reduces 
his own pecuniary means to meet the Government demand of reve- 
nue. Such alienations, whether permanent or temporary, have 
this tendency in effect pro tanto. 

Regulation XIX of 17 was passed to obviate both these 
evils inter alia^ and s. 10 has this double aspect. On the one liand, 
it declared the invalidity of ^^all grants for holding land exempt 
from the payment of revenue,’’’ and, ou the other hand, it required 
and authorized persons possessing ‘Hhe proprietary right in any 
estate” to collect rents from such lands at the rates of the 
})argana, and to dispossess grantee of the proprietary, right 
in the land, and to re-annex it to the estate or in wliich 

it may be situated.” These two aspeets of the Hegulatiou appear 
in other parts of it also, and the sections of ibe present Uent and 
Revenue Acts (above referred to) aim at the same two results. 
Under certain conditions they authorize proprietors *^'10 
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sueb grants or to reni: on the land”— the former right in- 
volving eviction of the grantee, the latter implying that he is 
left in possession, but is ina^le liable to payment. But both these 
remedies, as I have already indicated, have for their ultimate aim 
the secnrity of the Government revenue, which the law declares 
is the first charge upon land, and s. 83 of the Revenue Act 
declares that no length of rent-free oecnpancy of any land, nor 
any grant of land made by the proprietor, shall release such land 
from its liability to be charged with the payment of Government: 
revenue.” 

I have described these matters at such length because they 
show the whole policy of the law, and afford indications of the 
principles which regulate questions of jurisdiction. It may be 
stated as a general rule that all matters affecting or regulating* 
Government revenue are placed by the Legislature beyond the 
jurisdiction of the Civil Courts, for reasons of policy which it is ' 
beyond my province to question. S 241 of our Revenue Act justi- 
fies this observation, whilst s. 95 of the Rent Act indicates the same 
conclusion. And if this interpretation is right the present suit” 
could not lie in the Civil Court, 

But what is the nature of the suit ? It begins by stating facts 
wliich mean rent-free grant” according to my interpretation 
of the term. Then the reason for resumption is stated to be that 
‘Hhe defendant (Nasib.i) having acquired the knowledge of Persian, 
does not now perform the services of a fiaqgdl (mimic), and he has 
sold the land to Waris Ali, defendant, for Hs. 150, on the 26th May, 
1883. As the defendant has discontinued performing the services, 
he has no right to the land, nor was he competent to make the sale, 
nor could the vendee < Waris Ali) acquire any valid title.” The 
defence of hrasiha w^as that the land was given to his ancestors rent- 
free ‘Mmndreds of years ago ” as a reward, and that the naggctl 
has to perform no services, nor was this land given to the ancestors 
of the defendants subject to any condition.” The defence of the 
^ vendee, Waris Ali, was in keeping with that of his vendor, Nusiba, 
in whom he set up a proprietary title. Such being the dispute, it 
seems to me that it vras ‘‘ a matter provided for in 79 to 89 
(both inclasiYe)” of the Revenue Act, within the meauing of cl. (A) 
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of s 241 . And for similar reasons it would fall under cl (c) of 
s. ^5 of the Rent Act. And this conclusion is supported by the 
only finding of fact at which the lower appellate Courr. has arrived. 
The learned Judge says : — As far as the e/idence on the record 
goes, it seems to prove that occupation of the land by Nasiba’a 
predecessors. /r^e 0 / had its origin in services rendered by 

those persons to the zamindars. They were mimics, and doubtless 
followed their calling, and amused the company at marriages and 
festivals. Nasiba has ceased to follow the calling of a mimic, and 
the plaintiff wishes to eject him from the land or assess rent upon 
it. This is the beat finding on the facts at which this Court can 
arrive.” 

Upon this finding, which we are bound to accept in second 
appeal, it seems to me clear that no rent, either in kind or in cash 
by valuation of the crops, or in cash by fixing the amount, was 
ever paid for the land. And if this is so, that land constituted 
a rent-free grant, and the claim amounts to nothing more or less 
than resumption of such grant or subjecting it to assessment of 
rent. 

The exact terms of the grant do not appear from any docu- 
ment or any specific oral evidence. All that has been said or 
proved is, that the grant was made on the occasion of the birth of 
a son in lieu of services as a mimic or uaqydL But there is 
nothing to establish that the continued performance of such ser- 
vices was the condition upon which the grant was to be held. 
To use the words of the Lords of the Privy Council in ‘Forbes 
Mahomed Tuquee (1), ‘‘there is a clear distinction be- 
tween the grant of an estate burdened with a certain service and 
the- grant of an office the performance of whose duties are remu- 
nerated by the use of certain lands.” And their Lordships went 
on to say :-—‘V Assuming it to be a grant of the former kind, 
their Lordships do not dispute that it might have been so expressed 
as to make the continued performance of the services a condition 
to the continuance of the tenure. But in such a case, either the 
continued performance of the service would be the whole motive 
to, and consideration for, the grant, or the instrument would, by 
express words, declare that, the service ceasing, the tenure should 
( 1 ) 13 Moo. L at p. 464. 
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determine.” And no such conditions being proved, their Lord* ^^^6 
ships said Hence the grant may be said to have been made 
pro sermtiw impends et imp mdendis — partly as a re m^ard for past, v. 
partly as an inducement for future services.” Whether the grant Ismail^ 
in this case was of this nature or of the other, it was a rent-free 
grant all the same ; and in calling it rent-free” I am only using 
the expression as employed by the Lords of the Privy Oouncil in 
the case just referred to. And this being so, the incidents of the 
tenure as to resumption or assessment of rent would be governed 
by s. BO of the Rent Act and ss. 79-84 of the Hevenue Act, 
being matters which lie beyond the jurisdiction of the Civil 
Court, Whether the defendant Nasiba had, under those pro- 
visions, acquired a proprietary title under cl. id) of s. 30 of the 
Rent Act, or under s. 82 of the Revenue Act, is a question which, 
for want of jurisdiction of the Civil Court, I am not called upon 
to determine in this case. For it is admitted that such rights as 
Nasiba had have been sold by liim to Waris Ali, appellant, under 
the sale-deed of the 26th May, 1883, and the latter therefore 
stands in the shoes of the former, for purposes either of resumption 
or of assessment of rent. Nor do I, under this view, feel myself 
called upon to decide the question of res judicata^ or to enter into 
the merits of the case, and the only ground upon which I base my 
judgment is the want of jurisdiction of the Civil Court For these 
reasons, I regret 1 am unable lo concur with my learned brother 
Oldfield in the conclusions at which he has arrived, and I would 
decree this appeal, and, setting aside the decrees of both the lower 
Courts, dismiss the suit with costs in all the Courts. 

BeforS Mr, JiisticB Straightf Offff. Chief Justice, and Mr. iTustice Tyrretl, 

GAYA (DEfEKDANT) t?. RAMJIaWaN RAM (Plaintiff).* 

Lease ^Istimrari pafta — hereditary tUle^ Construction of p<Uta, 

In an instroment described as a perpetual lease (patta istmraH} the lessor 
covenanted as follow® t—‘tSo long as the rent is paid,! shall have no power to 
resume the land* The lessees shall have no power to sell the land in any way, 

I have therefore executed these few words by way of a perpetual lease, that it 

♦ Second Appeal No. 1215 of 1 885# froth a decree of Pandit Kashi Nath, Ad- 
ditional Subordinate judge of Ghazipur, dated the 22nd May, 1885, reversing a 
.docree * f Maxihi Syed Wnhammad Ashgar Ali, Munsif of Saidpur, dated the 17th 
januarj, 1885. 
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tnay be used when Beaded.” Upon the death of one of the lessees, his heir, who 
was ill possession of the land which formed the subject of the lease, claimed to be 
the lessee of a moiety thereof on the ground that the lease was one creating a 
heritable interest. The claim was allowed by the settlement oflicjer, and the 
lessor thereupon brought a suit to have it declared that he was entitled to eject 
the defendant, under s. 36 of the N -W. P Kent Act (XII. of 1881), as being a tenant- 
at-will, and to set aside the settlement officer’s orden 

that the mere use of the word istiMmri in the imstrument did notexvi 
termini make that instrument such as to create an estate of inheritance in the 
lessee; that the words ‘‘so long as the rent is paid I shall have no power to 
resume the land’' did not show any meaning or intention that the lease was to be 
in perpetuity ; and that the defendant (even should he be the legal heir and repre- 
sentative of one of the lessees) could not resist the plaintiff’s claim. TuUhi Per-* 
shad Singh v. Ramnarain Singh (1) followed. Lakhu Koimr v. Barihrulina Singh (2) 
dissented from. 

The plaintiff in this case, on the 24th Jaly^ 1873, ^ave two 
persons called Jag Lai and Har Prasad a lease of certain land, the 
terms of which were as follows : — 

I, Ramjiawan, ^ ^ *-do hereby declare as follows I have 

given a perpetual lease {paUa istimrari) of 24 bighas of land^ bear- 
ing numbers as given below, situated iu mauza Rairluuiathpur, 
otherwise called Bilauri])ur, pargana Shadiabad, on a rent of Hs. 48' 
a year, at the rate of Es. 2 per bigha, besides the acreage and the 
patwarfs fee, to Jag Lai, Jatij and Har Prasad, Jati, residents of 
Eaghimathpnr, iu equal shares, and do hereby stipulate and coven- 
ant in writing that they may get into possession and cultivate the 
land from 1281 fasli, and pay me its rent every year, and at due 
instalments, and obtain receipts bearing my signature. They 
should never make a default. In case of the rent falling iu arrears, 
I shall have the powder to oust them without tlie assistance of the 
Court. They shall not make an objection on the score of weather 
contingencies, or of, any act of the Sovereign, and 'pay the rent 
Without any objection. So long as the rent is paid, 1 'shall have 
no power to resume the land. The lessees shall have no power to 
sell the lands in any way. I have, therefore, executed these few 
words by way of a perpetnal lease, that it may be used when 
needed.” 

The lessees being dead, the defendant, ^vho was hi possession 
of the laud, claimed, as heir to Har Prasad, to be the lessee of a 
(1) L L, H., 12 Calc. {2i 8 B. L. R. 226# 
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Moiety of the land mnder the lease, asserting that the lease was 
one creating a heritable interest. This claim was allowed bj the 
settlement officer, and the plaintiff accordingly brought this suit to 
have it declared that he was entitled to issue a notice of ejectmeiat 
to the defendant, nnder the provisions of s. 36 of the N.-W. P. 
Kent Act (.XlTfc of 1881), as being a tenant-at-wdil, and to set aside 
the settlement officer's order. 

The Court of first instance dismissed the suit for reasons which 
it is not necessary to mention. On appeal by the plaintiff the 
lower appellate Court held, on the construction of the lease, that it 
did not create a heritable interest, but a life interest only, and 
decreed the claim. The defendant appealed to the High Court 

Mr. Ami^-ud-d%n and L ala Lalta Prasdd, for the appellants 

Mr. HowM and MunsM Sukh R irriy for the respondent 

.^SfRAiGHT, 0%. C. J. — I think this appeal fails. The Sub- 
ordinate Judge, having regard to the language of the lease of the 
24th July, 1873, was of opinion that its proper interpretation was 
that; it ,was not, as alleged by the defendant-appellant, a lease in 
peppetni ty, or .,one that created any heritabl e in teres t. No w no 
doubt the word “ istimran is used in several places in this Jocu- 
ment, and it, was contended by the learned counsel for the appel- 
lant that the use of this, word was sufficient of itself to show thslt 
what the parties intended was, that the lease should continue 
binding, not onl^y so long as the fixed rent was paid, and that the 
interest granted by the plaintiff was not a mere life but a heritable 
interest. He supported this contention by referring us to the case 
o£ Lafchu Kowar y, HdTikTuJma Singh ( I ), and no doubt if that 
authority is correct in law, it favours his view. But our attention 
has been called by the learned pleader for the plaintiff-respondent 
to a ruling of their 'Lordships of the Privy Council in the case of 
Tiilshi Per shad Singh v. llamnarain Singh (2), which appears to be 
directly apposite to the present case. Their Lordships here remaric 
that ^ I the words isLimTari and mtiqarrari in a patta do not, per se^ 
convey an estate of inheritance, but they do not accept the deci- 
sions as establishing that such an estate cannot be created without 
the addition of the other words ihat are mentioned ( hafazandan ’’ 
<1) 3 B. L. B. 22S. (2) I. L* R., 12 Calc. 117. 
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or “ naBlan had naslan ”), as the Judges do not seem to have had 
in their minds that the other terms of the instrument, the circum- 
stances under which it was made, or the subsequent conduct of 
the parties might show the intention W'ith sufficient certainty to 
enable the Courts to pronounce that the grant was perpetual.” 
Now as I understand these observations of their Lordships, the 
mere use of the word islimrari in the instrument with which we 
are dealing, does not ex vi termini make that instrument such as 
to create an estate of inheritance in the lessee. Their Lordships, 
as I understand them, also say that the words ‘‘ from generation 
to generation,” “ naslan bad naslan,” must not necessarily be inser- 
ted in an instrument of lease in order to constitute a grant in perr 
petuity, and that the word istimrari, accompanied by other words 
and illustrated by the subsequent conduct of the parties, and in 
acting upon the instrument, may show that an estate of inheritance 
was intended. The learned counsel urges that the words used 
in the lease before us, namely, “ so long as the rent is paid I shall 
have no power to resume the land,” are sufficient to show that 
the lease was one in perpetuity ; but I confess that those words do 
not convey to my mind any suoh meaning or intention. Had 
the lease been clearly expressed as one for the life of the lessee, 
or for the joint lives of two lessees, or have been a lease for five or 
ten years, those words might equally as well have been used. 

I cannot, therefore, hold that the construction put upon the 
lease by the lower appellate Court is erroneous. Its decision that 
the defendant-appellant (even should he be, as he claims to be, 
the legal heir and representative of one of the lessees) is not a 
person who can resist the -plaintiflf’s claim, is correct, and its 
finding appears to me to be quite in accord with the terms of the 
document and the facts of the case as evidencing the intention of 
the parties. The appeal therefore fails, and mast be dismissed 
with costs. 

TTBaELl., J.— I am entirely of the same opinion. 

Appeal dismissed. 
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Befom Mr. Juttiee Oldfield and Mr, Justice Mahmood^ 


KUR-UL-HASAN ( Judqmbnt-dbbtob) v. MOHAMMAD HASAN 

AND OTHERS ( DeORBE-HOLDERs)*’*^ 

Execution oj decree - Lmitation-^Act XV of 1877 iHmitation Act}, sch, ii „ 

JVo, 179(2), 

Art 179, cl. (2), of the Limitation Act (XV. of 1877) must he1:ofistrued as- 
Intended to apply without any exceptions to decrees from which an appeal baa 
been lodged by any of the parties to the original proceedings, and should certainly 
be applied to cases where the whole decree was imperilled by the appeal, 

A suit for pre-emption was decreed against the vendors, the purchaserg and 
another set of pre-emptors, in March, 1882. The last-mentioned defendants alone 
appealed, and their appeal was dismissed in May, 1882. In May, 1885, the decree - 
holders applied for execution of the decree. The application was ob|ected to by 
the purchaser as barred by limitation, having been filed more than three years 
from the passing of the decree, and it was contended that art* 179, cl, (2), did not 
apply to the case, inasmuch as the purchaser did not appeal from the original 
decree. 


JETeld that art. 179, cl. (2), of the Limitation Act was applicable, and that the 
applicatioE, being made within three years from the date of the appellate Gputt^a 
decree, was not barred by limitation. 

Bur Froshaud Roy v. Enayet Hossein (1) and Sangram Singh v. Bujharat 
'StnpA (2) distinguished. Mullick Ahmed Zumma y, Mahomed Syed (8) and Ram 
Lai y, Jagannath (i) x^lied on. 

The decree-holders in this case, Muhammad Hasan aAd Miyaii 
Muhammad, having brought a suit to enforce the right of pre-emp- 
tion in respect of the sale of certain property, two persons named 
Amir Chand and Khurshed Husain brought a suit claiming a 
similar right in respect of the same sale* These persons were 
added as defendants in the suit of Muhammad Hasan and Miyan 
Muhammad. On the 7th March, 1882, Muhammad Hasan and 
Miyan Muhammad obtained a decree in respect of a moiety of the 
property in dispute against the vendors, the purchaser, and Amir 
Chand and Khurshed Husain, the rival claimants to the right of 
pre-emption. The vendors and the purchaser did not appeal from 
this decree, but the rival claimants to the right of pre-emption, 
Amir Ohand and Khurshed Husain, did, and the decree of the 7th 
March, 1882, was affirmed hy the Court of first appeal on the 12th 


Second Appeal No. 62 of 1886, from an order of T. Benson, Esqt., District 
Judge of Saliaranpur, dated the 2Qd April, 1886, reversing an order of Maulfi Taj- 
aminul Husaio, Munsif of Shamli, dated the 27tb June, 1885. ; 

CD 2 Calc. L. Rep. 471. (3) T. L. R,, 6 Calc. 194 

(2) I. L. E , 4 All. 86. (4) Weekly Notes, 1884, p. 138. 
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MaJ) 1882. Amir Gband and Eliurslied Husain blien preferred a. 
second appeal to the High Court, but the appeal was dismissed 

and the decree of the Court of first appeal affirmed. 

On the 12th May, 1885, Muhammad Hasan and Miyaii Muham- 
mad, docret-holders, applied for delivery of possession in execution 
of decree. This application was objected to by the purchaser judg- . 
ment-debtor, Nur-uUHasan, on the ground that it was barred by 
limitation. He contended that it should have been made, so far as 
he was concerned, within three years from the date of the ori- 
ginal decree, the 7th March, 1882, from which he had not appealed, 
and that not having been so made, it was made beyond time. 

This contention the Court of first instance allowed, and dismiss- 
ed the application. On appeal by the decree-holders the lower 
appellate Court held that limitation began to run from the date of 
the High Court’s decree, and the application having been made 
within three years from that date was within time, and directed 
that execution should issue. 

The judgment-debtor appealed to the High Court, again con- ' 
tending that limitation should be computed from the date of the 
original decree. 

Mr. and Munshi Ilamiman Prasad^ for the appel*" 

lant. 

l^indit iVai/i, for the respondents. 

Oldfield, J. — The matter in this appeal relates to the execu- 
tion of a decree obtained for a right of pre-emption. It appears 
there wore two sots of pre-emp tors. The first set are respondenta 
before us. They brought a suit against the vendors, the vendee 
(who is tho appellant before us), and the other set of pre-emptors, 
and obtained a decree for a moiety of the property. This dhcree 
is dated the 7th March, 1882, Out of the defendants, the second 
set of pre-emptors alone appealed, and their appeal was dismissed 
on* the 12th May, 1882. The decree-holders (respondents) applied 
to execute their decree on the 12th May, 1885, and this application, 
being objected to by the purchaser, the appellant before us, was 
disallowed by the Munsif, but on appeal to the lower appellate 
Court the Munsif’s order was reversed, aiid execution granted 
against Hur-ul-Hasan, the purchaser of tho property. Ho has now 
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preferred this appeal on the grduEd that the application for ex- 
edit ion is burred, having beea filed more than three years after 
tire passing of the decree. In my opinion the appeal fails, because 
art. i7f, cl. (’2), being the limitation law applicable, the time 
sbonld run from the date of the decree of the appellate Conrt, It 
is contended that that law is inapplicable because the appellant did 
net appeal from the original decree; and so far as he is concerned, 
the respondents ought to have executed the decree irrespectively 
of the fact that an appeal had been preferred by some of the defend- 
aiits. On this point certain decisions have been brought to our 
notice.— //wr Pr^shaud Roy v. Enayet Hossein {\) i Sangram 
Singhs. Bitjharat Singh (2). I think those cases are distinguish 
able from the present case: as in this case, although only one set of 
defendants appealed against the original decree, the grounds of 
such appeal imperilled the rights of the plaintiffs-respondents which 
they bad obtained by a decree against all the defendants. Had the 
ajfpeai of the second set of pre-emptors succeeded, the property 
decreed to the respondents would have passed away from them, and 
-^hero would haye been no decree for them to execute against the 
present appellant. T think this circumstance marks the distinction 
between the present case and the cases cited ; but for my own part 
I think the terms of art 170, cl. (2), are so clear 'and distinct that 
they scarcely admit of any such distinction being drawn. Under 
that law the period for the execution of a decree will begin to run, 
where there has been an a|>peal, from the date of the final decree 
or order of the appellate Court. It contains nothing as to whether 
the appeal shall have been made by all the parties, or by one, or 
how far the appellate Court’s order may or may not affect the 
rights of parties who have not appealed. It seems to me to give 
a plain and clear rale that in ail cases where there has been an 
appeal, the date of the final decision of the appellate Court shall 
be the date from which the time for execution will begin to run. 
In support of tbe view I am taking, that in the present case limita- 
tion should ran from the date of the appellate Court’s decree, I may 
refer to Mallieh Ahmed Zumma v. Mahomed Byed (S) and 
Eat r, Jaganmth (4). 

I ^YOuld dismiss the appeal with costs. 

(1) 2 Calc. L iiep 47r. L L R., 6 Calc. 194. 

(2) 1. L R., 4 All 36. . (4) Weelrlj Notes, 1881, p. 138. 
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Mahmood, J. — I have arrived at exactly the same ooncluaion as 
my learned brother, but I wish to say that the ground of distinc- 
tion which he has drawn between the present case and those refer- 
red to is, to my mind, very clear. The present case is not necessarily 
inconsistent with what was ruled there. In the 2nd clause of art. 
179 there are no words limiting or qualifying the application of 
those words to decrees in which only one or more of the parties 
have appealed ; the clause as framed must be looked upon as intended 
to apply, ivithout any exceptions, to decrees from which an appeal 
has been lodged by any oF the parties to the original proceedings ; 
and 1 should say the clause should certainly be applied to cases such 
as the present, where the whole decree was imperilled by the appeal. 

I think the decree-holders in this case might, as a eonsequence 
of the appeal by the rival pre-emp tors, claim, by analogy, the 
same footing with reference to limitation for executing their decree 
as a decree-holder who has taken a step in aid of ex^ution, which 
is another ground for extending the time for execution, as provided 
in the Uh clause of the same article. This 1 meution only by way 
of analogy, and regarding it as such, I think it was sufficient to ^ 
justify the decree-holders not applying for execution before the 
appeal was decided. 

Under these circumstances the application for execution is 
within time, and I agree with my learned brother’s order dismissing 
this appeal with costs. 

Appeal dismissed^ 

FULL BENCH. 

Before Mr. Jaatice Straight^ OJfg. Chief Justice, Mr. Justice Oldfield, Mr* Justice 
Mahmood and Mr. JmJtice Tyrrell. 

JADIJ UAI AND ANOTHER (DJEJFBCDANTa) V. KA.nIZAK HUSAIN AND OTHERS 

. (Flaintipfs).^ 

Hearing of suit — Trial-^Death or removal of Judge during auit^Procedure to be 
followed by new Judge— Power of new Judge to deal with evidence taken by his 
predecessor — &ivll Procedure Code, s.l^\. 

The trial of a suit before a Subordinate Judge was completed except for 
argument and judgment, and a date was fixed for hearing argnmenl At this 

Second Appeal No. 1155 of 1885, from a decree of F E. Elliot, Esq, , Dis- 
trict Judge of Allahabad, dated the 18th July, 1885, oon^rmihg a decree of Babu 
Abiaash Ohandar Banarji, Subordinate Judge of Allahabad, tlated the 24th Juno 
1884. 
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point a new Subordinate Judge was appointed, and be passed an order direciicg 
a further adjournment and fixing a particular date for disposal of tbe case. 
After some further adjournments, the Subordinate Judge deliyered judgment, 
having heard argument on both sides upon the evidence taken by his predecessor. 
The District Judge having on appeal upheld t he Subordinate Judsre’s decision, a 
second appeal was preferred to the High Court, and an objection was raised on 
the appellant’s behalf that the proceedings taken before the Subordinate Judge 
were void, and he could not he said to have tried the case, inasmuch as no evidence 
was taken before him, and his judgment was based solely on evidence recorded by 
his predecessor. No objection of this kind was taken in either of the Courts below. 

Hdd by tbe Full Bench that with reference to the grounds of appeal, and 
under the circumstances of the case, the officer who passed the decree in the Court 
. of first instance had jurisdiction to deal with and determine the suit in the mode 
in which he did. Jagram Daa v. Narain Lai (1) and AfzaUun-nissa Begam t. 
.41 (2) diacussgd. 

Per Straight, Offg. C J., that as no objection was raised before tbe Sub- 
ordinate Judge to his taking up and dealing with the case in the mode in which 
he did, but the evidence was discussed and criticised on both sides, there had been a 
waiver on the part of the appellant in reference to the action of the Subordinate 
Judge of which he now sought to complain. 

Pflf OitDFiKLD, J., that where a Judge takes up a trial begun by another, 
although the law permits him to deal with the eyideoce taken by his predecessor 
as if he himself had taken it down, he must deal with it judicially, and try the 
cause as thottgli it hftd come before him In the first instance, and there must be 
a hearing of the entire case before himself; and in every case it has to be seen 
whether, as a matter of fact, there has been a real trial and hearing of the entire 
case by the Judge, and if the evidence previously taken was not judicially dealt 
with, counsel heard upon it, and the entire case fully beard and tried, there has 
been no trial in the legal sense of the word, and the proceedings must be set 
aside. Jagram Das v. Narain Lai (X} axid A/zgl-uri’ mesa Begam y. AI Ali (2} 
followed. 

Per Mahmood, J., that, although it is true that ‘‘a trial must be one, and must be 
held before one Court only,” the identity of the Court is not altered by a new Judge 
being appointed to preside In such Court ; that when a trial goes on for more than 
one day, each day constitutes a separate hearing, and that such hearings cannot be 
treated as a trial heard bn the original date ; that the Civil Procedure Code does 
* authorize a Judge to take up a case which has been partly heard before his predecessor, 
and to continue it from the point at which his predecessor left off ; that where the 
Judge who has partly heard a case dies or is removed, the trial, so far as it has 
gone before him, is neither abortive nor becomes a nullity ; that the new Judge is 
not required to fix a day for the entire hearing of the suit before himself, nor is 
there anything to prevent him from taking up a trial which has been partly heard 
by his predecessor, and to proceed with it as if it had been commenced beforejhxm- 
self ; that the Code does not recognise such procedure as amounting to separate 
trials ; that the Judge who succeeds another after a trial which has partly proceeded 
(1) L L. B.57A1I.857. (2) Ante, 35. 
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fcefore lals predMGBSor is not bound to fix a r\m day lot* commencing tbe trial 
da tJowa, nor sboiild tlie trial proceoxU>Gforo new Jxldg© as if the day were the 
first on wMoh the cat»e had ©vec come on for hearing^ that the evidence recorded by 
the preceding Judge, By the mere fact of being upon the record, u ipso faMo Ovi^ 
denco in the cause, and cotlld, under a. 191 of tho Code, bo treated by tlvo 
fuoceeding Judge '‘as if he Himself had taken it down or caused it to be made”; that 
when the case comes on for bearing before the new IJudge, there is no necessity 
for putting in the depositions of witnesses which, ihottgh taken by his predecessor, 
are already upon the record; that suck depositions must be dealt with as mnterinls 
of evidence before the new Judge ; that a judgment and decree upon such evidence 
are neither illegal nor absolute wnUities, there being i\o want of jurisdiction ; that 
When such jilcgment and decree are passed, the Court of first appeal is prohibited 
by s. 6^4 of. the Code to order a trial de novo, hut is bound by's. S(I5 of tile Cod© to 
decide the appeal upon the evidence on the record ; that -where further issues are 
directed to be tried, or additional evid meets to be taken, the^ Court of appeal 
is bound to act according to the. provisions of as?. 560, 568,, and 569 of the Code, 
but cannot order a new trial ; that even when there has been an irregularity pn 
the part of the first Court in receivingjor rejecting evidence, the provisions of s. 578 
of the Civil Procedure Code and s. 167 of the Evidence Act prohibit the reversal 
of a decree and the remand of a case for new trial, iipiess. the irregulanty atTects 
the merits of the case or the jurisdiction of the Court. 

Jagram Das V. Narain Lai (l)and Afzalrun-nUsct BGgg>m r. -.filf All (2) dis- 
sented from. 

Per Tyurkol, J., that in reference to the Full Boncdi the only matters which 
can legally be attended to are the cases referred, and it is not emupotent fur the 
!Full Bench to review or pronounce judicial opinions upon tho Court’s judgment in 
cases which have been finally decided and not made the subject of referenco. Jmjfam 
jpds Retrain Lai (ly md Afzat-m'-niseiZ Begamr^ Al Ati (2) followed and 
explained. 

This was a reference to the Fall Bench hy Straight, OffV. C. 
J., and Mahmoo 1, J., of the following qnestion ; — “ Whether, with 
TOferenee to the first and second grounds of appeal, and having 
referenco to ^he oircumstaoces disclosed in the proceedings of tho 
Court of first instance^ that Court, or the officer presiding there- 
in who passed the decree, had jurisdiction to deal with and deter- 
mine the suit in the mode in which he did,” It was further 
stated that the reference was made for the special purpose of con- 
sidering the effect of the judgments of the Court in jragisim Das 
’ V^ JSarain Lai (1) and Aftal-vn-nissa Begam v. Al AIH2\ The 

'■first and second grounds of appeal mentioned in tho question re- 
ferred to the Full Bench were as follows : -“First, because there 
.exists. a, snbstantial.defect, in the -procedure followed by the learned 

8S7, <2)4««,p.«6, 
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Subordinate Judge who decided this case, wbicli renders the pro- 
ceedings in this case void, inasmuch as no evidence was taken 
before the learned Subordinate Judge who passed the decision 
referred to, and that officer’s judgment is based solely on evidence 
recorded by his predecessor ; second, because the learned Subor- 
dinate Judge cannot be said to have tried the case.” 

The proceedings in the Court of first instance and the mode 
in which the judicial officer who passed the decree dealt with and 
determined the suit, were as follows : — The suit was filed in the 
Court of Babu Ram Kali Ohaudhri, vSubordinate Judge of Allah- 
abad, on the 31st March, 1883. A written statement of defence 
was filed, issues were framed, witnesses were examined on both 
sides, and various adjournments took place, up to the 3rd March, 
1884. Upon that date the examination of witnesses was conclu- 
ded, and an order was passed by the Subordinate Judge in these 
terms : — “ As this case is complete, it is ordered that the 14th 
March, 1884, be fixed for hearing arguments. Pleaders to be 
informed.” At this point Babu Abiuash Chandar Banarji succeed- 
ed Babu Ram Kali Chaudhrias Subordinate Judge of Allahabad. On 
the lOth May, 1884, he passed the following order In this 
case Munshi Ram Prasad stated to-day that Lala Raj Bahadur, 
plaintiff’s pleader, was not present, and as he was fully acquainted 
with the facts of the case, it could not be argued in his absence. 
Ordered that the case be adjourned to-day, and that the 13th 
May, 1884, he fixed for decision.” On the 13th May there was a 
further adjournment to the 16th June, and ultimately, on the 24th 
June, 1884, the Subordinate Judge delivered judgment after hear- 
ing what he described as 'Wery able and lengthy arguments on 
both sides.” Judgment was in favour of the plaintiff, and the 
defendants appealed to the District Judge of Allahabad, who, on 
the 18th July, 1885, affirmed the first Court’s decree. 

No objection appeared to have been raised in the first Oourt, 
or taken as a ground of appeal before the District Judge, to the 
course adopted by Babu Abiuash Chandar Banarji. The defend- 
ants preferred a second appeal from the decision of the District 
Judge to the High Court, the only grounds which need be men- 
tioned being those already set forth. 
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Mr. W. M. Colvin, Babu Dvearha Nath Banarji, Mnnshi Hanu- 
man Prasad, Mnnshi Ram Prasad, and Lala Jtiala Prasad, for the 
appellants, 

Mr. (?. K A. Ross aird Mr. Shivanath Sinha, (or the respondents. 

Straight, Olfg. 0. J.— In my opinion the question put by 
this reference must be answered in the affirmative. It is not con- 
tested that the learned Subordinate Judge has jurisdiction terri- ' 
torially and pecuniarily to try the suit, and the single point ap- 
pears to be, did he try it, or, in other words, did he hold a legal 
trial ? It is conceded by the appellants’ learned counsel that no 
objection was raised before the Subordinate J udge to his taking 
up and dealing with the case in the way that he did ; on the con- 
trary, be is admitted to observe correctly in his judgment, where 
he says--“ I have heard very able and lengthy arguments on both 
sides. The evidence has been minutely dissected and criticized, md. 
many probabilities urged upon both sides,” It is obvious from 
this passage that, if there could have been a waiver on the part of 
the appellants in reference to the action of the Subordinate Judge, 
of which they seek now to complain in special appeal, there was 
such waiver. In short, their position is this, that having appeared 
before the Subordinate Judge and consented to his doing what he 
did, and thus taking their chance of succeeding on the merits, 
they are nevertheless now to be allowed to turn round and say all 
that was done was illegally done, and there was no trial at all. I 
presume it would hardly be seriously contended that if a Court 
issue a summons to a defendant to appear on a certain date for 
the mere settlement of issues, and the defendant appears on that 
date and consents to the suit being then and there disposed of, and 
makes his defence, such defendant can afterwards be permitted to 
object that the summons to him was for settlement of issues only, 
and not for final disposal of the suit. I confess I see no serious 
distinction between such a case and the present, where the Subor- 
dinate Judge having undoubted jurisdiction to try the suit, the 
parties consented to his trying it by waiving certain rules of 
procedure enacted in the interests of suitors personally, and not 
for any public object, I cannot think that the late learned Chief 
Justice of this Court, in the decisions quoted by the appellants’ 
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learned counsel, ever intended to lay down that, under circum- 
stances such as these, the Subordinate Judge must be held to have 
acted without jurisdiction, and that his proceedings, adopted on 
consent of parties, were void. If he did, I can only say with the 
most profound respect that I dissent from such a view, the inconve- 
nience and hardship of giving effect to which would be strikingly 
^illustrated by the particular case out of which the reference has 
arisen. 

For these reasons, as stated at the outset of my remarks, I 
answer the reference in the affirmative. 

Oldfield, J.— This reference raises a question in regard to 
the scope and intent of the provisions of s. 191, Civil Procedure 
Code, by which, when the Judge taking down any evidence or 
causing any memorandum to be made under Chapter XV. dies, or 
is removed from the Court before the conclusion of the suit, iiis 
successor may, if he think fit, deal with such evidence or memo- 
randum as if he himself had taken down or caused it to be made. 

The question has already been before this Court in the case of 
Jagram Dm v. Narain Lai (1) and Afzal-un-nism Begam v. Al 
Ali (2), and in the exposition of the law given by Petheram, C. J., 
relating to trial of cases, when the trial had been begun by one 
Judge and taken up by another, I entirely concur.. 

Petheram, 0. J., observes His business (that of the Judge 
taking up the trial of a ease begun by another) was to try the case 
according to law ; and if he did not so try it, he had no jarisdic- 
tion to try it at all. All that he could properly do was to take up 
the case at the point which it had reached before the commence- 
ment of the hearing under Chapter XV. of the Code. He should 
have fixed a, day for the entire hearing of the suit before himself, 
and in that case the regular course would have been for the plain- 
tiff’s counsel to have opened his case and proved it by evidence, 
and for the defendant’s counsel to have followed him. The Subordi- 
nate Judge should then have heard arguments on both sides, and 
should finally have decided the case which he had himself heard 
and tried. He might have called in aid the provisions of s. 191, 
Civil Procedure Code, which enacts that a J udge, in the hearing of 
(1) I. L. K., 7>ll §07. (2) infe, p. 30. 
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a cause wliicli was partly heard by another, may allow the evidence 
which was previously taken to be used before himself. If he had 
taken that course, the trial would have been perfectly regular ; and 
if, upon the day fixed for the hearing, he had first heard the opening 
statement on behalf of the plaintiff, and then allowed the plaintiff to 
prove his case by putting in the depositions which had been taken 
before his predecessor, his proceedings would not have been open to 
objection.”* And in A/zal-iiti’-^iissa Begainv, Al Ali^ he observes 
^‘The question then arises;— What was the duty of Maulvi Zain-iil- 
abdiu ? I think that when the case was called on before him on the 
9th December, he ought to have fixed a date for the hearing, that 
is to say, for the entire hearing and trial of the ease before himselfi 
He might, at the request of the pleaders, have fixed the same day, 
the 9th December, and proceeded to try the case at once* But by 
the act of fixing a date he would have avoided the danger of making 
it appear possible that he was deciding a case which ho himself had 
not heard. Then, when the time fixed— either the same day, by 
such an arrangement as I have suggested, or a future date— arrived, 
the trial would proceed in the ordinary way, as if the day were the 
first day on wdiich the case had ever come on for hearing, oxeept 
that the parties should be allowed, by s. 191 of the Civil Procedure 
Code, to prove their allegations in a different way. The Code has 
provided a mode of avoiding the inconvenience which might arise 
if the witnesses had to be called twice over, if neither the parties 
nor the Judge consider such a course to be necessary. But no Court 
can, in my opinion, extend the operation of the statute so as to 
enable a new Judge to take up a trial which has been partly heard 
by his predecessor, and to proceed with it as if it had been com- 
menced before himself.”* 

In the above observations I entirely concur. 

Tlie law permits a J udge taking up a trial begun by another 
Judge, to deal with the evidence taken by his predecessor as if he 
himself had taken it down ; hut this permission does not relieve him 
of the duty of dealing with it judicially, of trying the cause as 
though it had come before him in the first instance* The trial is, 
in fact), begun de novo before him ; he may deal with the evidence 
already taken as if he himself had taken it, but ho must deal with" 
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it judicially by allowing counsel to put in the evidence and hear- 
ing argument on it. In fact, there must be a hearing of the entire 
case before himself. The proper procedurcj and the safest^ to 
pursue is no doubt that pointed out by Petheram, 0. J. 

In every case, however, -we have to see whether, as a matter of 
fact, there has been a real trial, a hearing of the entire case by 
the Judge ; whether, looking to what has taken place, the evidence 
previously taken was judicially dealt with, counsel heard upon it, 
and the entire case fully heard and Itried. If this has not been 
done, there has been no trial in the legal sense of the word, and 
the proceedings must be set aside. 

lu the case referred to us, I find that the Judge fixed a day 
for hearing, and having heard counsel on the case, delivered judg- 
ment. There is no reason to suppose that the trial was other than 
sufiioient and proper, and that there was not an entire hearing of 
the cause. 

Mahmood, J. — The question referred to the Full Bench in this 
case is — Whether, with reference to the first and second grounds 
of appeal, and having regard to the circumstances disclosed in the 
proceedings of the Court of first instance, that Court, or the oflScer 
presiding therein who passed the decree, had jurisdiction to deal 
with and determine the suit in the mode in which he did.’^ The 
two grounds of appeal referred to in this question are — be- 
cause there exists a substantial defect in the procedure followed by 
the learned Subordinate Judge who decided this case, which 
renders the proceedings in this case void, inasmuch as no evidence 
was taken before the learned Subordinate Judge who passed the 
decision referred to, and that officer’s judgment is based solely 
on evidence recorded by his predecessor; and secondly^ becanee 
the learned Subordinate Judge cannot be said to have tried the 
case.” 

Neither of these grounds was taken in the lower appellate Court, 
and there can be no doubt, as was intimated by the learned counsel 
Jfor the appellant, that these grounds have been taken owing to 
the practice which has sprung up in this Court, during the last 
year, in consequenee of two rulings of Petheram, O.J., the late learn- 
ed Chief Justice, of this The first of these rulings is the 
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ot Jagram Das v. Narain Lai (1), tlie effect of which can bo 
best summarized in the words of the head-note in the report. In 
that case a Subordinate Judge having taken all the evidence in a 
suit before him, and having completed the hearing of the suit, 
except for the arguments of counsel on both sides, was removed, 
and the case came on for hearing before his successor. The now 
Subordinate Judge took up the case from the point at which it 
had been left by his predecessor, and proceeded to judgment and 
decree. It was held that the only power given by the Civil Pro- 
cedure Code in such cases is to allow the evidence taken at the 
first trial to be used as evidence at the second trial, and not to 
allow the two hearings to be linked together and virtually made 
one; that the Subordinate Judge should have fixed a day for the 
entire hearing of the suit before himself, and should first have 
heard the opening statement on behalf of the plaintiff, the evi- 
dence produced by both sides, and the arguments on behalf of botb,“ 
and then, finally, decided the case which he had himself heard 
and tried ; that he might, in accordance with the provisions of s, 
191 of the Civil Procedure Code, have allowed the depositions 
which had been taken before his predecessor, to be put in ; and 
that, in neglecting to take this course and in deciding the case 
upon materials which were never before him, his action was ille- 
gal, and the judgment and decree were nullities. This ruling 
to use the words of Petheram, O.J., himself— led to some con- 
fusion as to the mode in which cases of this kind should be dealt 
with;” and the learned Chief Justice in a later ruling— 
nissa Begam v. Al JZi (2)— took opportunity to point out what 
appeared to him the course which should have been adopted in 
that case, which he regarded as a fair illustration of what com- 
monly happens.” The head-note of the report in that ease sum^ 
marizes the effect of the ruling, and it appears that what happ ened 
in that case was, that a Subordinate Judge, having taken all the 
evidence in a suit before him, adjourned the case to a futui'e date 
for disposal. Upon the date fixed a further adjournment was made. 
The Subordinate J udge, at this stage of the proceedings, was re- 
moved, and a new Subordinate Judge was appointed. It was held 
by the learned Chief Justice that the trial, so far as it had gone 
(1) I. L. R., 7 All. 857. (2) Anfc p. 85, 
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before the first Subordinate Judge, was abortive, and, as a trial, 
became a nullity ; and it was also held that the duty of the second 
Subordinate Judge, when the case was called on before him, was 
to fix a date for the entire hearing and trial of the case before 
himself ; that he might, at the request of the pleaders, have fixed 
the same day upon which the case was called on, and proceeded to 
try it at once ; and that the trial should then have proceeded in 
the ordinary way, except that the parties would be allowed, un- 
der s. 191 of the Civil Procedure Code, to prove their allegations in 
a different manner. 
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TheS’e two rulings constitute the exposition of the law upon 
which Mr, Colvin has relied, and it will be my duty to consider 
the ratio deeidendi upon 'which these two rulings proceed. But the 
learned counsel has also relied upon certain unreported cases which 
were submitted at the hearing. One is the case of Malik Fakir 
Bakluh V. Chauharja Bakhsh Singh — (F. A. No. 88 of 1884, deci- 
ded on the 7th July, IS85) — in which Petheram, 0. J., made cer- 
tain observations, which may be quoted here as affording indica-* 
tions of the view which he entertained : — It appears to be a gene- 
ral opinion in this country that it is in the power of a new Subordi- 
nate Judge to take up a case which has been partly heard by his 
predecessor, and to continue the same trial ; and so in this case the 
parties appear to have given a sort of consent to the adoption of 
this course. But I am pf opinion that this view of the law is 
wrong. A trial must be one, and must he held before one Court 
only. There are provisions which enable evidence taken by one 
Judge to be put in and used as evidence by his successor; but there 
is nothing to authorize a Judge to take up a case which has been 
partly heard before his predecessor, and to continue it from the 
point at which his predecessor left off. He conld only allow the 
evidence previously taken to be used as evidence under s. 191 of 
the Civil Procedure Code, in a case wholly tried by himself. I 
have already fully explained my views on this subject in the case 
ot dagmrn JDas v. Narain Lai ; and for the reasons which I therp 
stated, I am of opinion that this trial must be treated as a nullity, 
that therefore all proceedings subsequent to fixing the issues must 
be set aside, and that the Subordinate Judge must reinstate 
the case upon his file, and* try it according to law.’’ . The next 
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iinr6port6cl css© wbich has bocB cited is Scih JCiTpctt Dafydt v. 
BammatBani Kuhon-{^. A, No. i 08 of 1884, decided on 3rd 
November, 1885)— to which Petheram, 0. J., was again a party, 
and in which tlio ruling in the case of lagram Das was again fol- 
lowed, with the result of annulling all the proceedings, and direct- 
ing a fresh trial of that case and also of another connected case 
^^ acoording to law.” Again, another uureported case is Mu- 
sammat Jasodha Kuaf v. Lai Isliri Prasad JSarain Singh— {F. A. 
No 127 of 1884, decided on 3rd February, 1886)— in which the 
ruling in AfzaUun-nissa Begam's Case was simply followed, 
and the whole trial was declared to be bad in law, and the pro- 
ceedings being annulled, the case was remanded to the Court below, 
to be placed on the register of original suits and disposed of 
according to law.” The same was the view followed in another 
uureported case — Shaikh Ghiilam Imam v. Shaikh lafar Ali {S. A. 
No. 980 of 1885, decided on 26th March, 1886)— and this is the 
last of the Unreported oases which have been cited by Mr, CoZuin as 
having regulated the practice of this Court since the two rulings 
of Petheram, C. J., which have been reported and already referred 
to. 

As there has been much difference of opinion as to the exact 
meaning and effect of these rulings, I think it is necessary to 
analyze the various steps of reasoning upon which the judgments 
of Petheram, G. J., seem to proceed according to my interpreta- 
tion, The various points which indicate the line of his Lordsliip^S 
argument are : — 

(1) . — A trial must be one, and must be held before one Court 
only.”- 

(2) . — When a snitis tried the original date would bo the date 
of hearing, and all subsequent dates would be those of adjonrn- 
raents so that where a trial goes on for more than one day, every 
hearing after the original date would be a proceeding held by 
adjournment in the trial heard on the original dateP 

(3) .— There is nothing to authorize a Judge to take up a ease 
which has been partly heard before his prodeceasor, and to con- 
tinue it from the point at which his predecessor left off,” 
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(4) .---Where the Judge wlio had partly heard a case died or 
was reuioyed, ^^ the trialj so far as it had gone before hiuij was 
abortive, and, a*3 a trial, became a mdlity, because the person con- 
ducting it had ceased to be a Judge, and could hot give judgment 
in a trial heard before him,’^ 

(5) . — The new Judge must, therefore, fix a day for entire 
hearing of the suit before himself,” and must re-hear it from 
beginning to end for the law does not ‘^enable a new Judge to 
take up a trial which has been partly heard by his predecessor, 
and to proceed w ith it as if it had been commeneed before him- 
eeif.”; 

(6) .“There would thus be two separate trials and two differ- 
ent hearings of the cause ; and the law nowhere says that 
the two hearings may be linhed together and virtually made one.” 

(7) .— Every succeeding Judge, who is appointed before the 
conclusion of the trial, must therefore fix a new day for commen- 
cing the trial de novo, and when the time arrived the trial would 
proceed iu the ordinary way, as if the day were the first on which 
the case had ever come on for hearing.” 

(8) . “The evidence taken by the preceding Judge would not, 
by the mere fact of being upon the record, be evidence in such 
new trial, nor coni d it be dealt with as material upon which a 
judgment might proceed. 

(9) . — But in the trial before the new Judge the parties would 
be allowed, by s. 1 9 1 of the Civil Procedure Oode, to prove thei r 
allegations in a different manner that is, by putting in the 
depositions which had been taken before his predecessor.” 

(10) . — ^But if the depositions are not so put in,” that is, 
proved as evidence in the new trial, the Judge using them would 
be deciding ■‘ a case upon materials which are not before him,” 
because such Judge had not taken the evidence ” himself. ^ ^ 

(11) . — The former trial having already become, a nullity, and 
the evidence taken therein not being put in as evidence in the 
new trial, the judgment and decree which may proceed upon such 
evidence would be absolute nullities because a Judge who, in 
trying a case, adopts such a procedure ^-had no jurisdiction to try 
it at all.” 
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(12).— And when stieh judgment or decree is passed, the 
appellate Court, regarding the whole proceedings in the case as 
nullities, should set them aside and remand the case for a new 
trial. 

These seem to me to be the various points laid down in the 
rulings to which I have referred, so far as I can understand them, 
and 1 have stated each proposition, as closely as I could, in the 
words of Petheram, 0. J. 

In this state of things it is important, for realizing the full 
bearing and effect of these cases, to observe that all of them, 
whether reported or unreported (with the exception of that last 
mentioned), were more or less heavy first appeals involving com- 
plicated questions of fact and troublesome questions of law ; and 
also that in none of those eases did the appellant object in the 
Court of first instance to the course which that Court adopted, nor 
did he complain of the coarse in his grounds of appeal by taking 
the point upon which this Court set aside all the proceedings of the 
Court below and ordered trials novo. Indeed, in the case of 
Malih Fakir Bahhsh — to use the words of Petheram, 0. J.— the 
parties appear to have given a sort of consent to the adoption of 
this course” — the very course which the learned Chief Justice 
declared, apparently, buo motu^ to be so null and void in law as to 
render the whole trial a nullity, and to necessitate the case being 
remanded to the first Court to begin the trial anew. The rea- 
son why I mention this circumstance is, that it is only in very 
exceptional eases that this Court, ever since I have had the honour 
of being associated with it, either as a member of the Bar or 
as a temporary Judge, allows parties appellants to obtain rover- 
sals of the decrees ^f the Courts below upon grounds not taken 
either as objections in the Court below or as grounds in the memo- 
randum of appeal. And it is only in equally exceptional cases that 
this Court exercises the power which, as a Court of appeal, it 
undoubtedly possesses, of basing its judgment upon grounds which 
the parties do not urge, and which do not form part of the ratio 
decidendi ni[)on which the judgment of the Court below proceeds. 
Further, this Court, so far as I am aware, has beeu accustomed, 
till the new practice introduced by Petheram, 0* J., durm^^ 
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last year, to bear in mind the enormous delay and expense wbicb 
fresh trials involve, and the usual course has been to abide by the 
express mandate of the Legislature as contained in s. 564 of the 
Civil Procedure Code, which prohibits the remand of cases for 
second decision, except under conditions covered by s, 562 of the 
Code. 

The policy of tiie law, as apparent from these sections, ie 
obvious. Delay in the disposal of litigation and the expense to the 
parties, are considerations which the Legislature has not ignored, 
and the appellate Court, at least in first appeals, is invested with 
authority, under s. 566 of the Code,, to remand issues for trial, if 
those issues have never been duly framed or tried ,* and s. 568 
empowers the Court of appeal to take further evidence itself, or 
to order such further evidence to be ' taken by the lower Court 
when necessary. It is only when the erroneous view of the lower 
Court upon a preliminary point has prevented it from taking the 
evidence in the case, within the meaning of s. 562 of the Code, or 
where there is want of jurisdiction or absolute illegality, that trials 
dfe noro are ordered, and it must therefore be taken that in the 
heavy first appeals above referred to, in which such fresh trials 
were directed, the only mifio could have been that the proceedings 
of the first Court in those cases were taken without jurisdiction and 
amounted^to absolute^nullity. 

Now, in the case of Jagram Dns^ what happened was, that Maulvi 
Sami-ul-la Khan waA the presiding Judge of the Court in which 
the suit was instituted, and a day was fixed for hearing of the caae^ 
Then, to use the language of Petheram, 0. J., “the plaintiff’s counsel 
opened his case, and called witnesses to prove it, who were Crosse 
examined by conn sePfor the defendant. After this the defendant’s 
counsel called his witnesses, and they were cross-examined by the 
other side* All that remained was for the plaintiff’s oounael to sum 
up and for the defendant’s counsel to reply. At this point Manlvi 
Sami-nl-la Khan was sent on a special mission to Egypt and an- 
other Subordinate Judge, named Eai Cheda Lai, was appointed to 
officiate in his place, and the present case came before him among 
others which were pending in his Court.” Under this state of 
things the learneJ^^C referring to the new Subordinate 
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Jadgej went on to say: — His business was to try the case accord- 
ing to law 5 and if he did not so try it, he had no jumdiction to 
try it at all.” I am bound to hold that the learned Chief Justice, 
in using the word jurisdiciiony^ duly realised the meaning of that 
expression as a term of law as distinguished from 
another term of law. Then the learned Chief Justice went on to 
say, with reference to the new Subordinate J udge All that he 
could properly do was to take up the case at the point which it had 
reached before the commencement of the hearing, under Chapter 
XV. of the Code, He should have fixed a day for the eraire hear-- 
of the suit before himself, and, in that case, the regular course 
would have been for the plaintiff’s counsel to have opened his 
case and proved it by evidence, and. for the defendant’s counsel to 
have followed him. The Subordinate Judge should then have 
heard arguments on both sides, and should finally have decided 
the case which he had himself heard and tried. He might have 
called in aid the provisions of s. 191 of the Civil Procedure Code, 
which enacts that a Judge, in the hearing of a cause which was 
partly heard by another, may allow the evidence which was pre- 
viously taken to be used before himself. If he had taken that, 
course, the trial would have been perfectly regular ; and if, upon 
the day fixed for the hearing, he had first heard the opening state- 
ment on behalf of the plaintiff and then allowed the plaintiff to 
prove his case by putting in the depositions which had been taken 
before bis predecessor, his proceedings would not have been open 
to objection. But he did nothing of the kind. He fixed no date 
for the hearing of the case as for a inaZ ; but he practically 
arranged that it should be heard from the point at which his pre- 
decessor left off. In my opinion this was an absolutely illegal 
course, and one which cannot be justified by any system of law, 
and certainly not by the Civil Procedure Code.” 

Now, with profound respect for the eminent legal authority 
from whom these observations emanate, I cannot help feeling that 
they proceed upon some misapprehension of the procedure of the 
Courts of first instance in the Mufassal; and that the procedure 
taken by the Subordinate Judge, which was charaoterissed by the 
learned Chief Justice as one which cannot be justified by any 
system of law,” was scarcely liable to such condemnationv 
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I tliink in dealing with a question of this kind it is important 
to consider first principles, and they are nowhere discussed better 
than in a whole chapter in the Rationale of Judicial EvideneOf 
specially applied to English Practice^' by Jeremy Bentham, who 
has been justly called the father of English jurisprudence, and 
upon whose writings are undoubtedly based the modern doctrines 
of judical eyidence and trials, not only in England, but in the 
neighbouring countries of Europe. The chapter is the Vllth of 
Book IIL in that celebrated work, and in dealing with the ques- 
tion whether the evidence should be collected by the same person 
by whom the decision is to be pronounced, shows the pros and cons 
of the matter, leaving the result, on the -whole, to be that delay 
and expense in the disposal of litigation is a worse evil than that 
of having judgments pronounced by persons who have not them- 
selves taken the whole oral evidence in the case. But it is almost 
unnecessary to refer to such an eminent authority who deals with 
first principles of jurisprudence, because Petheram, 0. J., might 
have been referred to a Full Bench ruling of the Bombay High 
Court, in which the judgment of Oouch, 0. J,, now one of the 
Lords of the Privy Council, was concurred in by the rest of the 
Court, and in which that learned Chief .Justice expressed the view 
that there is “no rule of jurisprudence which requires that the 
evidence in the suit shall be taken by the Judge who pronounces 
the judgment, and the practice in many Courts being, as is we^l 
known, to the contrary.’’ This was said in the case of Naranbhai’ 
VTijbhuhandm v. Naroslianhar Chandroshanhar {1)^ to which J shall 
have to refer again in the course of this j udgment. 

I make these observations with all the respect which is due to 
one who, till lately, occupied the position of Chief Justice of this 
Court ; and I make them because the rest of the Judgment in the 
ruling which I am now considering uses expressions which, I 
humbly think, are not clearly intelligible to the Mufassal Courts 
of this country, and which, speaking for myself, I can but faintly 
understand from the little that I may claim to know of English 
technical law. The learned Chief Justice said in his judgment 
that “ the law nowhere says that the two hearings may be linked 
together and virtually made one.” I frankly confess I find it 
(1) 4 Bom. H. C. Eep., A. C. J 98. 
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difficult to understand what this sentence exactly means ; for I am 
unable to realize that when there are two hearings what the link 
between them can be. The only way in which I can rospeotfully 
render this intelligible to myself, is to say that the learned Chief 
Justice, in delivering that Judgment, was thinking of those techni- 
calities of special pleading in English Common Law procedare 
which no longer find favour, even in the Courts of Justice in 
England, at least since Lord Selborne’s Judicature Acts, amal- 
gamating the jurisdiction of Courts of Equity with those of Com- 
mon Law, were passed. The learned Chief Justice probably had 
in his mind trials by Jury in civil oases-— trials which have a his- 
torical origin of their own in England, and the principles of which 
on such points are wholly inapplicable to the administration of 
justice in British India. In cases of trials by jury, it is of course 
important that the whole evidence upon which the parties rely should 
be produced before the jury which has to deal with it, and it is 
only in this sense that I can hnderatand what the learned Chief 
Justice meant when he referred to two hearings being ^Hinked 
together and virtually made one.’^ And I may respectfully and 
frankly say that in no other sense is the phrase intelligible to me. 
Yet that phrase is the turning point of the whole effect of the 
ruling ; for it was upon that ground that the learned Chief Justice 
declared himself to be of opinion that the judgment and decree 
in that case were ^[ absolute nullities which opinion constituted 
the reasons for trial dis 

But the learned Chief Justice went further, and in delivering 
his judgment, gave expression to views as to sound polioy in such 
matters, and indicated the distinction which he drew between 
the duties of the Court of first instance and those of the Court 
of appeal, as to evidence not taken before the Court which deals 
with such evidence. He observed I am glad to have an 
opportunity of expressing my disapproval of any system which 
makes it possible for a man to decide a case upon materials which 
are not before him. It may be said that these observations are ap- 
plicable to the proooedings of an appellate Court, which is obliged 
to decide questions of fact upon evidence \?hich it has not itself 
heard. But it must be remembered that the appellate Court has 
the advantage of the judgment of the Judge of first instance who 
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had the e?ide»ioe before him. It is probable iluit the Subordi* 
imte Judges tliomselms will be glad to be told that they arc not to 
decide questions upon which they have .not themselvivs taken the 
evidence ; and it is obvious that such a course is not in aecordanco 
with the interests of justice/^ 

; . JNow because considerations of justice' have boon roferrod to 
in this passage, I feel it my duty, as the only native Judge 
presiding in this Court, to express, as respectfully aa I can, a 
protest against any such assumption* The ciisc'S before the 
learned Chief Justice were more or less heavy first appeals, in 
which the parties had produced all the ovidcnce that they had 
to produce, and neither party took the objection that becaiiso 
the Judge deoidiug it was not the Judge who took tho ovidonco 
in the case, the trial was an absolute nullity. Tho conten- 
tion was not urged in the grounds of appeal, and it could 
scarcely be either the interests of justice or of the parties that 
all the proceedings in the Court below should be declared an 
absolute nuility. The legal aspect of these observations I shall 
presently consider ; but I think I may, with propriety, say hero 
that tho parties arc not likely to gain but lose by tho delay mid 
expense of new trials ordered in the manner in which they were 
done in those cases, on grounds which neither party made tho 
subject of objection in the Court below or took before this Court 
us a ground of appeal* 

A few days before I had the hononr of coming to this Court 
us an ofBciating Puisne Judge, I held the substantive appoint- 
ment of District Judge of Rae Bareli, in Oudh, which required 
me to act as the Judge of the Court of first instance in all the 
important litigations of that division* Two cases were then, in 
the ordinary course, put up before me, in which my predecessor, 
who had been officiating for me, had recorded the evidence of a 
considerable number of witnesses, and I should have proceeded with 
the trial of those suits but for the two rulings of Petheram, G* J*, 
which have been reported* These rulings were cited to me as 
authorities for the proposition that I could not go on with the trial, 
but that I should— in the words, of the learned Chief Justice 
— fix a day and re-heat it from beginning to end 5’" beoauso the 
learned Ghiof Justice, who presided over the administration of 
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justice in thos'e Provinces, had /declared tlmt any Judgment or 
decree by me would be a nullitj,” unlesa I fixed another 
date for the trial, and gave the parties aiK)tb(n’ opportunity o 
re-summoning tlieir witnesses and having them re-examined bofora 
me. It was also urged before me that the depositions recorded 
by my predooessor could be made evidoneo only by being put in 
as documentary evidence containing the depositions of witnesses 
examined in a former trial which had proved aboHim^ and had 
become a nullity ^ and that if those depositions u ere not so put in, 
I could not refer to them, although they already existed upon the 
record which was then before me. Sitting there as the Judge of 
an inferior Court, I felt, out of respect, bound to accept this 
enunciation of the law, coming as it did from the Chief Justice 
of this Court; but I felt then, as 1 respectfully do now, that 
for me to regard the proceedings of my predecessor as ^^absolate 
nullities” would have been in those cases a pure waste of time, 
and cause unnecessary delay and expense to the parties. Yet, 
though not bound as a Judge iu Oudh to accept the ruling of this 
Court upon all questions of this nature, I deferred to the eminent 
authority of Petherara, C. J., and resummoned the witnesses 
whose evidence had already been taken by the Court. I did so 
because of what the learned Chief Justice had said in the case of 
4fzal-un-nma Begam: ^^Th& Judge who had originally heard 
it had gone, and therefore the trial, so far as it had gone before 
him, was abortive, and, as a trial, a nullity^ because the 

person conducting it had ceased to be a Judge, and could not 
give judgment in a trial heard before him,” Then my attention 
was called to another passage in the same learned judgment, 
which contains the conceptions of the learned Chief Justice as to 
the requirements of our law of Civil Procedure. After stating 
that the appointment of a new Judge had rendered all the proceed- 
ings taken by bis predecessor a nullity ”■ — I suppose in the legal 
sense— the learned Chief Justice went on to indicate how that 
nullity might be cured, for the nullity having already ocourred 
according to the former part of the jadgment, it could, of course, 
not be avoided. 1 will quote the whole passage because it contains 
the latest enunciation of the law by so eminent a legal authority. 
The learned Chief Justice said 
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^‘Tlie question then arises— What was the duty of Mauhi 
Zain-ul-abdin ? I think that when the case was called on before 
liim on the 9th Decemberj he ought to have fixed a date for the 
hearing ; that is to say, for the entire hearing and trial of the case 
before him. He might, at the request of the pleaders, have 
fixed the same day, the 9th December, and proceeded to try the 
case at once. But by the act of filxing a date he would have 
avoided the danger of making it appear possible that he was 
deciding a case which he himself had not heard. Then when 
the time fixed— either the same day, by such an arrangement as I 
have suggested, or a future date— arrived, the trial would pro- 
ceed in the ordinary way as if the day were the first on which the 
case had ever come on for hearing, except that the parties would 
be allowed, by s. 191 of the Civil "Procedure Code, to prove their 
allegations in a different manner. The Code has provided a mode 
6f avoiding the inconvenience which might arise if the witnesses had 
tp be called twice over, if neither the parties nor the Judge consider 
such a course to be necessary. Bi\t no Court can, in my opinion, 
Pxtend the operation of the statute so as to enable a new Judge to 
take up a trial which has been partly heard by his predecessor, 
and to proceed with it as if it had been commenced before himself.” 

With reference to this learned passage and the earlier portions of 
the judgment, it was suggested to me by one side of the Bar, in the 
cases which I had before me, that I should I'ecord an order, saying, 
in the words of the learned Chief Justice, that as the J udge who had 
originally heard it had gone, and therefore the trial, so far as it had 
gone before him, was abortive^ and, as a trial, became a nutU%^^ it 
was my duty to fix a day and re-hear it from beginning io end;'"'* that 
in order to achieve this result I might “ try the case at once” on 
the same day by fixing that very day, because, as the learned Chief 
Justice had said in the case before him, the new Judge, by/^ the aoc 
of fixing a date, would have avoided the danger of making it appear 
possible that he was deciding a case which he himself had not 
heard.’’ And it was argued that these enunciations of the require- 
ments of the law would be fully satisfied if, taking up the case at 
11 A. M., I fixed the same day for the new trial to take place at five 
minutes after 11, and it was said that by this interpretation ot the 
two learned rulings with which I had to deal, 1 might utilizie all the 
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proceedings wWoli ray predecessor had taken in the case, and proceed 
with the trial as I should otherwise have done. This is the manner 
in which these t^yo learned rulings have been understood in the 
MuFassal, and so far as I am ooncerued, as I have respectfully said 
before, they leave but a vague and uncertain impression upon my 
mind as to the principles on which they exactly proceed. It would 
he almost a want of due respect to point out what constitutes a 
nullity in law, and that to spoak of a trial which, “ so far as it had 
gone, was abortive, and, as a trial, became a nullityr as capable 
of becoming anything other than a nullity, would be to violate tb© 
elementary principles of general j itrisprudenco and of English law 
itself. A. nullity” is & “ nullity,” and cannot become anything 
else either by the consent of the parties or by the desire of the 
Judge. The proposition is too clear to require any authorities, aud 
out of respect for the learned Chief Justice, I cannot but hold that^ 
in using the expression that the trial, so far as it had proceeded, had 
become a “ nullity” he was not using the expression in the strictly 
legal sense in which it is understood in the English law itself. 

Our Civil Procedure Code repudiates all technicalities of special 
pleading at one time so favoured by the English Common Law. 
And what is the method of trial which the principal sections of that 
Code indicate? I must answer these questions with specFal refer- 
ence to such phrases as were used by Petheram, 0. J., iu the two 
reported rulings, to the effect that the new Judge had “ fixed no 
date for the hearing of the case as for a new trial;” that “ this was 
an absolutely illegal course and one which cannot be justified by 
any system of law, and certainly not by the Civil Procedure Code;” 
that the trial before the former Judge was an “ oiorrire” trial j 
that “ the law nowhere says that two hearings may be linked toge- 
ther and virtually made one and that the judgment and decrees 
passed on evidence recorded by his predecessor were therefore 
“absolute nullities” The last, of course, is an expression of strength 
and positiveness as to the exact rule of law laid down in those cases, 
and words' to the same effect are repeated in the second reported, 
case, which, it is contended, by lucidity of exposition, mitigates the 
rigour of the rule kid down in the first reported case. 

Now, under the Civil Procedure Code (s. 48), a suit oothmenoes 
with a plaint, and thereupon follow certain processes for the 
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appearance of the parties and other subsidiary matters, such as the 
filing of written statements, the examination of the parlies by the 
Court. S. 138 imperatively directs the parties to keep their docu- 
mentary evidence in readiness at the first hearing^'* which clearly 

means, as s. 146 indicates, the day on which the issues are so tiled. 
Then follows Chapter XI L of the Code, authorizing the Court, 
under certain conditions, to dispose of the suit at such first hearing. 
The next Chapter (XII L) relates to adjournments of the hearing of 
the suit. Chapter XIV. lays down rules as to the summoning and 
attendance of witnesses, and then follows Chapter XV., to which 
Petheram, 0. J., has attached so much importance, for, according 
to him, the trial begins at the stage when the examination of the 
witnesses is taken under that chapter. According to the learned 
Chief Justice, all proceedings taken by a Judge under that chapter 
are not available for his successor, because ^Hhe Judge who had 
originally heard it had gone, and therefore the trial, so far as it had 
gone before him, was abortive^ and, as a trial, became a nullity^ be- 
cause the person conducting it had ceased to be a Judge, and could 
not give judgment in a trial held before him^” The duty of the 
succeeding Judge under these circumstances would, according to 
Petheram, 0. J., be to fix a day for the entire hearing of the suit 
before himself,” though, at the request of the pleaders,” he might 
fix the same day,” and proceed to try the case at once.” But 
if this technical formality is not gone through, the learned Chief 
Justice’s reasoning is, that because by the removal of the preced- 
ing Judge, the trial, so far as it had gone before him, had become 
a nullity,^* therefore the judgment and decrees passed by the sue* 
ceeding Judge upon the result of such a nullity would themselves 
be absolute nullities for, as the learned Chief Justice argues, 
the law nowhere says that the two hearings may be linked together 
and virtually made one,” but regards every second or subsequent 
hearing to be a proceeding held by adjournment in the trial heard 
on the original date.” These observations are in keeping with the 
observations made by the same learned Chief Justice in Queen-- 
Empress Y, Pershad [\)j zxxi, though they related to criminal proce- 
dure, throw light upon his way of regarding such matters of pro- 

eedure. The learned 
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As I understand the law, a case is supposed to be tried on 
the day the trial commences, and after that day the case proceeds 
by adjournment. The only date to be looked at as the date of 
trial is the date of the first day of trial.’^ 

These observations may no doubt be sound English technical 
Jaw, but no attempt was made to show that those technioalitiei 
bad been imported into our law of procedure, and the rest of the 
Full Bench which heard that case, including myself, were un- 
able to accept the learned Chief Justice’s conclusions to be such 
as were warranted by our Criminal Procedure Code. Here the 
case is very analogous, for the ratio decidendi adopted by the 
learned Chief Justice upon this point, as to the trial dating from 
the original date, and as to what he calls the linking of hearings, 
is identical with the one to which the above quoted observations 
related. 

The question then is, whether there is anything in the Civil 
.'Procedure Code to warrant the conoluaion that the first, second 
or third hearing of a suit, held by a Judge having jurisdiction to 
hear it, ceases to be first, second or third hearing by the simple fact 
of another Judge having succeeded the one who had held those 
hearings. The learned Chief Justice has rxfied that under such 
circumstances the trial, so far as it had gone, becomes a nullity 
but I think I may respectfully say that there is nothing in the 
whole Code to justify such a conclusion. For what does the 
argument amount to ? It amounts to saying that many hearings 
may have take place in the suit, and those hearings are perfectly 
valid np to the forenoon of a day when the Judge who held them 
may be still presiding in the Court ; in the afternoon, when the 
succeeding Judge takes his seat, all those proceedings beoomo 
ipso facto nullities. Surely, express words in the Code itself 
are required to sustain this proposition ; and upon general prin- 
ciples, which show that the identity of the Court does not change 
by the change of persons, I should say that very strong authority 
indeed is required to reduce that which is admittedly a valid pro- 
ceeding, when taken, into a mere nullity hj a eimimstance which 
lies out of, and is foreign to, the proceeding itself. The learned 
counsel who argued this case before the Fall Bench in support of 
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the appeal, confessed himself wholly unable to cite any authority, 
even of the English technical law, which ’would go to support 
this proposition, and I respectfully confess I arn unable to accept 
it either as good law or sound jurisgrudence. And I think this is 
the appropriate place for pointing out, as sjipporting my view, that 
our own Civil Procedure Code, wherever it attaches significance to 
the identity of individuals in the person of the Judge presiding in a 
Court, it expressly mentions it, obviously as an exception to the 
general principle of jurisprudence, that the identity of the Court 
is not altered by a new Judge being appointed. Of this a good 
iUnstration is afforded by s. 624 of the Code, which lays down 
that, except nnder certain conditions, no application for a review 
of judgment shall be made to any Judge other than the Judge 
who delivered it.” The Code says nowhere that a Judge shall not 
deliver a judgment upon evidence taken by his predecessor. On 
the contrary, the Code contains express provisions indicating that 
such a rule as to the identity of the Judge is not applicable to 
taking or recording of evidence in tbe course of civil trials. 

This brings me to tbe most important point in tbe case, namely, 
the exact interpretation of s. 191 of the Civil Procedure Code, 

It must, in the first place, be observed that the section occurs 
in Chapter XV of the Code, which lays down rules relating to the 
bearing of the suit and examination of witnesses. The first sec- 
tion of the chapter is 179, which lays down that on the day fixed 
for the hearing of the suit, or on any other day to wfiich the 
hearing is adjourned, the party ha.ving the right to begin shall 
state his case and produce his evidence in support of the issues 
which he is bound to prove.” This section clearly shows that the 
hearing of the suit ” may take place either on the original day 
fixed for such hearing, or on any subsequeut adjourned date ; and 
I suppose no one would maintain that if the Judge before whom 
the case came on for hearing bn the original date dies or is trans- 
ferred, and the case then comes on for hearing before his suc- 
cessor on the adjourned date, it would be necessary for the new 
Judge to fix another date for the first hearing on the hypothesis 
of Petheram, 0. J., that the trial must understood to have 
been heard on the original date.” Then comes s. 180, which 
relates to the statement of his case by the other party and the 
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producliou by him of his evidenoe. S. 181 provides tlmt wit- 
nesses should be examiaed in open Court, and the next section 
(182) lays dovra that ^4n cases in which an appeal is allowed, the 
evidence of each witness shall be taken down in writing, in the lan- 
guage of the Court, by or in the presence, and under the personal 
direction and superintendence, of the Judge, not ordinarily in the 
form of question and answer, but in that of a narrative, and 
when completed shall be road over in the presence of the Judge 
and of the witness, and also in the presence of the parties or their 
pleaders, and the Judge shall, if necessary, correct the same and 
shall sign it.’’ The next eight sections deal with minor details 
which need not be noticed, but they leave no doubt that the evidence 
of the witnesses so taken becomes part of the record. Then follows 
s. i91 itself, which lays down that/^ where the Judge taking down 
any evidence, or causing any memorandum to be made under this 
chapter, dies or is removed from the Court before the conclusion 
of the suit, his successor may, if he thinks fit, deal with such 
evidence or memorandum aa t/ he himself had taken it down or 
mused it to be madeJ^ 

Now, to use the language of Parke, B., in Becke v. Smith (1), 
it is a very useful rule in the construction of a statute to adhere 
to the ordinary meaning of the words used, and to the gram- 
matical construction, unless that is at variance with the intention 
of the Legislature to be collected from the statute itself, or leads 
to any inanifest absurdity or repugnance, in which case the lan- 
guage may be varied or modified, so "as to avoid such inconveni- 
ence, bub no further.’^ This, indeed, is one of the principles of 
W'hat has been called the golden rule^^ for the construction of 
statutes. It is as old as the time of Lord Coke ; and Mi% Wil- 
berforce in his useful work on Statute Law? (pp. 112-115) has 
cited numerous cases to support the rule laid down by Parke, 
B. And applying that rule to the interpretation of s, 191 of 
the Civil Procedure Code, it may well be asked why the words 
which I have emphasized in quoting the section are not to be 
understood in the sense which they naturally convey. That those 
words clearly mean that the Judge pronouncing the jadgment need 
not be the same as the Judge recording or taking the evidence 
a) 2 M, w. im 
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seems to me, so far as I can understand the English language, 
wholly beyond doubt. For if, in the two above-mentioned ca^s 
which I had before me at Rae Bareli, I could deal with the evidence 
taken and recorded by my predecessor, as if I myself had taken 
down or recorded such evidence, I fail to see why the trial, so far 
as it had gone before my predecessor, should have been treated by 
me as a wdZi/iy.’’ 

It must be remembered that to put any interpretation other than 
the natural one upon s. 191 o£ the Code, it must be shown that 
such interpretation leads to a manifest absurdity or repugnance 
to be collected from the statute itself.’’ Parke, B., has said so in 
the case to which I have just referred, and his ruling being sup- 
ported by numerous other authorities, I have looked in vain for any 
provision in the Civil Procedure Code which would show that the 
natural meaning of s. 191 is not to be adopted. Indeed, the mani- 
fest absurdity or repugnance” seems to me to lie in interpreting 
that section in any sense other than that conveyed by the simple 
English words which I have emphasized in quoting that section. 
Nor do the judgments of Petheram, C. J., satisfy me that he dis- 
covered anything in the Code, which would justify the view that 
the evidence of witnesses taken down by a Judge cannot be dealt 
with by bis successor as part of the record, and as if such successor 
himself had recorded such evidence. Audi cannot help feeling 
with due respect that the learned Chief Justice, in delivering those 
judgments which have been reported as to the interpretation of s. 
l 91 of the Code, was all along thinking of trials hy jury in the 
English Courts of Common Law ; and starting with the hypothesis 
that no rule of jurisprudence justified a Judge to pass judgment 
upon evidence not taken by himself, held that such judgment or 
decree must, ipso jf'dctOj be null and void, because ^ this was an 
absolutely illegal course, and one which cannot be justified by 
any system of law, and certainly not by the Civil Procedure 

Code.” 

That this view cannot be accepted, but is rather contradicted 
by the general principles of jurisdrndence, appears from what I 
have already said with reference to Jeremy Bentham and the dictum 
of Couch, O.J., which 1 have already quoted. Audit will now 


1SS6 


Jabv Rai 

.V, , 

Kakizak 

Hosaik. 


602 


THE INDIAN LAW BBDOETS. 


[VOL. VlII, 


1886 


JADU EaI 

Kanizak 

Husain. 


be useful to examine whether our own Civil Procoduro Code doea 
not in itself contain many provisions which proceed upon the print** 
ciple that the Judge taking the evidence need noty in all cases, 
be the same as the one who has to pronounce the judgment upon 
such evidence- 

Now, in the first place, it appears to nio clear that the whole 
system of first appeals provided by Ohajiter XLI proceeds upon tho 
principle just enunciated 5 for it is obvious that tho Judge presid- 
ing in the appellate Court has to decide questions of fact, both as 
to admissibility and weight of tho evidence taken by the Judge of 
the Court below. Petheram, C.J.,mthe case Jagrani Das (1), in 
drawing a distinction of principle, W’-ent on to say ; — It must be 
remembered that the appellate Court has the advantage of the judg- 
ment of the Judge of first instance, who had the evidence before him/' 
But 1 respectively think that these observations seem to ignore some 
of the most important provisions of the Code relating to appeals, 
because the express words of s. 565 make it imperative upon the 
appellate Court to decide the case itself upon the evidence on the 
record, even though the judgment of tho Court below may have 
proceeded solely upon a preliminary point (such as limitation, &c0? 
and have been wholly silent as to the weight of evidenoe. The 
section no doubt operates as throwing labour upon the appellate 
Court, but it has always been so understood as to prevent unneces- 
sary remands of cases by the appellate Court. The case of Bandi 
SubbaT/ya.Y, Madalapalli Suhaiina (1) is only one of many other 
reported caies which go to support what I have said ; and the prac- 
tice” of this Court in first appeals has not been different in this res- 
pect, unless it has been altered during the last year. There is thus 
a clear instance of the Code requiring the appellate Judge to decide 
questions of fact upon evidence not taken by himself, and in regard 
to which evidence the Judge who took it has never expressed any 
opinion. Then again, apart from the provisions of s. 566, which 
contemplates a finding upon the remanded issue by the Judge tak- 
ing the evidence, there are ss. 568 and 569, which lay down rules 
for the taking of additional evidence, and the latter section provides 
that: — Whenever additional evidence is allowed to be received* 
the appellate Court may either take such evidence, or direct the 
' - - (1) I. L. jli , 7 All. S57. (2) h L. 0 Mad. 96. 
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Gourt agamsfc whos e decree th^ appeal is made, or any olkev mhor^ 
dinate Court, to take such evideuce, and to send it, when taken, to 
the appellate Court.” The section does not contemplate any expres- 
sion of opinion upon the evidence taken by such subordinate Court, 
ynd jet the appellate Court has to decide the case upon such evi- 
dence. S. 390, relating to the examination of witnesses by com- 
mission, is another illustration of the principle that the Judge 
deciding the case may found his judgment upon evidence not 
taken by himself ; and I have failed to find any provision in the 
Civil Procedure Code which would justify the view that in all cases 
where a Judge passes a judgment and decree upon evidence* taken 
by his predecessor, such judgment and decree are ^‘ absolutely milli- 

' ^ '■ ' ' , ■ • ; . ■ ■ ^ 

This brings me back to s. 191 of the Code which I have already 
quoted. I have before now said, sitting as a Judge of this Court, 
that the general principles of Lord Coke’s celebrated dictumAn 
lleydon'’s Case are applicable to the interpretation of our own 
Indian enactments, and that in construing the^ rules of such depart- 
ments of law as Civil Procedure, which has repeatedly been the* 
subject of repealing, ameudiog, and oonsolidating legislation, it is 
important to consider the previous state of the law, the mischief 
and defect which that law did not provide for, the remedy ’which 
the Legislature adopted to remove the mischief, the true reason 
of the remedy, and (to use Lord Coke’s own words) ^Hhen the 
office of all the Judges is always to make such construction as will 
suppress the mischief and advance the romedy, and to suppress 
subtle inventions and evasions for continuance of the mischief and 
pro primto commodo, and to add force and life to the cure and remedy, 
according to the true intent of the makers of the Act pro bono 

I respectfully think that these principles of construction, which 
have never been doubted in England, but have passed almost intq , 
maxims of law, were not kept in view in the rulings w^hich have, 
uecessitated this reference to the Full Bench. For whilst those 
cases afford no indication of any attempt being made to. consider 
the previous state of the law, either as represented by the old Civil 
Procedure Code of 1859, or by the case-law upon the subject, the 
conclasions at which those rulings have arrived are, in my opinion,^ 
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1S86 stieli as coBliBiie the mischief wliicb s. 191 was clearly intended to 
jIdiTr^ remove, and that their practical effect is to enoonrage in the Mufas- 
V. ' sal what Lord Coke has called subtle inventions and evasions for 
contirmanco of the mischief.’’ 

How, the rule contained ins. 191 of the present Code wag 
totally absent from the old Civil Procedure Code ofl859, and^ 
whilst that Code was in force considorahle difficulty and doubt arose 
as to "whether, in cases -where a Judge had partly taken the evidence 
in a case, his successor was bound to recall and examine the wit-^ 
nesses de nom, as if the trial commenced anew. This is indicated 
by many cases to bo found in the Reports, and the general effect of 
them may be stated to bo that, under circumstanoes such as those 
contemplated by s. 19 1, the new Judge was bound by law to take the 
evidence de novo^ unless the parties waived such right and assented 
to the evidence taken by the former Judge being dealt with as evi- 
dence taken by the new Judge. The same is the effect of two iinre- 
ported rulings of this Court in Shaikh J alatrud^din r. Damodar Das 
(S. A. No. 972 of 1869, decided on 1st December, 1869), and'jVa.nV- 
nd-dinr* Thahori (S. A. No. 315 of 1869, decided on 31st May, 
1869), to which Mr. Colvin has called our attention. So stood the 
law when the Code of 1877 was passed, and it "was in s, 191 of that 
Code that the Legislature for the first time gave expression in ex- 
plicit wmrds to the rule which has been enunciated in s, 191 of the 
present Code, which I am now discussing. To say that the new 
section did not alter the law is to say that the new section was 
wholly a superfluous c|otiq|i on the part of the Legislature* But it 
seems to me impossible, upon a comparison of tbe state of the law 
antecedent to tbe Code of 187T, to bold any such view. There was 
clearly a mischief created by the difficulty and uncertainty winch 
the words of the old Code did not remove, Jindit seems obvious that 
tbe hew section aimed at suppressing the evil. 'S'ct the effect of 
^ the two rulings of this Court, which l am now cousidering, is to 
interpret the law as if s; 191 of the Code had never been passed. 

^ efiect of those rulings is almost retrogressive, for 

whilst under the ok} law the action of a Judge, in pronouncing a 
judgment upon evidence taken by his predecessor, w\as regarded as 
vcnirTegularity ^ capable of being'cured by the assent of the parties, 
in the rulings which hayp given rise to this reference such action 
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lias been denommated as a nullity wbicli of course neither the 
consent of the parties nor the desire of the Judge can eiiree Indeed, 
in the cases of Malik Fakir Bakhah and A/zal^-un-nissa Begam such 
consent was actually given in the Court below, and yet the trials 
were set aside as absolute nullities. I have already said with due 
respect that there is absolutely no warrant in the Civil Procedure 
Code to justify the view, and the learned counsel who appeared in 
support of that view confessed hiniself unable to cite any principle 
of jurisprudence or any rulings of the English or the Indian 
Courts which W'Ould even approximately support the rule which 
Petheram, C,J., laid down in those cases. 

On the contrary, even uiider the law as it stood under the- Code 
of 1859, which, as I said before, contained no rule such as s. 191 
of the present Code, vre have the authority of a E'all Bench ruling 
of the Bombay Court in Naranhhai Vrijbliukandas v. Baroshankar 
Chandroshankar (1), where four learned Judges concurred in the 
judgment of Couch, 0. J., from which I have already cjiioted a 
passage to show that there is no rule of jurisprudence which requires 
that the evidence of the suit shall be taben by the Judge who pro- 
nounces the Judgment, and the practice in many Courts is, as it 
well known, to the contrary. I will, however, at the risk of 
prolixity, quote further from that judgment, in order to make 
clear the distinction between a nullity and an if'regula^ity^ and to 
show that what Petheram, O.J., denominated as absolute nullities ’’ 
were regarded by Couch, 0,J., and the four learned Judges who^ 
Concurred with him, as mere irregularity^imm when s* 191 did not 
exist as a rule of our law of procedure. Couch, C.J,, observed 

^^ The plaintiff has appealed to this Court, statingj as one of the 
grounds, that the suit has been illegally decided by a differeCfc 
Judge upon evidence recorded by the Principal Sadr Amin. Now, 
the evidence taken by the Principal Sadr Amin, even if taken 
in a former suit between the same parties, and not, as this was, in 
the same Suit, would have been admissible as secondary evidence, 
if the witnesses had been incapable of being called ; and the use of 
it by the Munsif was, in my opinion, only aa irregdiarity, which 
Was waived by the plain tifi’s not requiring the witnesses to be again 
examined, and pToceeding with the suit, and producing other 

/ (1) 5 Bom. H. C. Kep., A. a L as. 
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•witnesses to bo examinod in support of his chim. Tho plaintilf now 
asks this Court to reverse not only tho decrooof tlio District Court, 
which is against him, but also the decree of tho Muiisif, which ivus 
in his favour, and was founded on tho eviilonoo whicli ho now con- 
tends was inadmissiblo. I think ho is not ontitlod to this.” Tho 
judgment then •wont on to oonsidor tho effect of s. 350 of tlio Cedo 
of 1859 (which corresponds to a. 578 of tho prosont Codo), and 
held that that section covered tho irrogivlarity, disentitling tho appel- 
lant to obtain reversal of the deereo of tho Court bolow. And 
then the judgment wont on to say as indicating tho proper and 
sensible courso to , be adopted in such cases: — “ Whonovor it is 
practicable, the witnesses should bo examined before tho Judge 
w'ho is to pronounce the judgment; and care should be taken, in 
the transfer of suits, and in the disposal generally of the business 
of the lower Courts, to prevent the necessity of re-summoning wit- 
nesses; but where a deposition taken by another Judge is road, in- 
stead of the witness being examia,ed> I think it is only an irregula- 
rity, which may be tvaived by the parlies, and which would liot be a 
ground for reversing tho decree on special appeal, unless it appear- 
ed that' tho appellant had been prejudiced by it,” 

These observations, as well as those which precede them, com- 
mand the highest respect. from the Indian tribunals, because they 
proceed from an eminent Judge, who, after having acted as a 
Puisne Judge of the Bombay Court, was made Chief Justice of 
^ that same Court, and afterwards became Chief Justice of tho High 
Court of Bengal, and i3|||Av one of the Lords of the Privy Oounoil. 
And I am bound to say that I accept the authority of such an 
eminent Judge, though it is wholly inconsistent witji the rulings 
which have regulated tho practice of this Court during the lastyoar in 
connection with such cases. For I find that in every one of those 
cases the parties had never objected to the action of tho Judge in 
the Court below as to his reading the evidence recorded by his 
predecessor, nor was the question urged in tho grounds of appeal. 
So that it could only have been by the exceptional exorcise of power 
granted by s. 542 of tbo Code that Petheram, 0. J., decided those 
cases upon grounds which were never taken in the raomoraiuhim 
of appeal before him, and which never formed tho subject of objec- 
tiou in tho Court below. 



VOL. VIII.J ' ALtAHABADSEBlfe. 

Now.j there is another aspect of the matter, namely, the one to 
"V^'hich Couch, G J.j referred, and which is now regulated by s. SB 
of the livid en CO Act, That section lays down that evidence taken 
in a former judicial pt-odCeding or in a later stage of the saine 
judicial proceeding” may, under certain conditions, be adinitted 
iti evidence. And Couch, C.J., has pointed out that where such 
conditions are not fully satisfied, the admission of such evidence 
does not amount to a but only to an ^HrregulaTityr 

He further points out, relying upon the practice of the English 
Courts as indicated in s. 1681 of Taylor’s celebrated work on Evi- 
dence, that where evidence is allowed by a party without objection 
to be used in a trial, such party would not be at liberty after- 
watds to object to its being used, or obtain a new trial on that 
ground, even if the original decree had been against him.” In 
the cases before Petheram, C. J., the parties evidently raised no 
such objection in the Court below, and indeed they did not raise it 
here in their grounds of appeal. 

Again, even if it be granted for a moment that, notwitbstanding 
s. 191 of the present Code, the manner in which the succeeding 
Judge dealt with the evidlnce taken by his predecessor amounted 
to an irregularity, there was surely no authority to declare the 
whole trial as a nullity^ and to remand those cases for trials 
de novo. No attempt appears to have been made to consider whe- 
ther s. 578 of the Civil Procedure Code affected the question. The 
terms of that section are impei-ative, and it lays dowil that no 
decree shall he reversed or substantiallfl^varied, nor shall any case 
be remanded in appeal^ on account of any error, defect or irregu- 
larity, whether in’ the decision or in any order passed in the suit, 
or otherwise, not affecting the merits of the oase^pr the Jurisdic- 
tion of the Court.” To a similar effect are the terms of s. 167 of 
the Evidence Act, which prohibits, in express language, new 
trials being ordered for rejection or improper reception of evi- 
dence. 

But if l am right, following the view of Couch, O.J., in think- 
ing that the action of the Court below in the case before Petberam, 
Oi J., could at its best be regarded as an irregularity, it may well 
be asked where the auLbority was for setting aside the decrees iu 
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those cases and remandiiig them for trial niam 8. 662 ofjtha 
Civil Procedure Code is the only aulhority available to the first 
appellate Court for such an action, and that section was clearly 
inapplicable to all those cases. Then there were also the provisions 
of ss. 5*64 and 565, giving clear indications of the policy of the law 
that the delay and expense of new trials must, as far as possible, 
he avoided i but those sections do not seem to have been either 
cited or considered in the rulings which have given rise to this 
reference. And I think I may here say, with profound respect, 
that those rulings can be understood only as proceeding upon tech- 


nicalities foreign to our Civil Procedure Code, and which, so far 


as I can understand the exigencies of the administration of justice 
in India, are not calculated to promote either the intei’osts of the* 
parties or the interests of justico. For, to use the Words of Lord 
Penzance in Combe v. Edwards (1) ^Hhe spirit of justice does not 
teside in formalities or words, nor is the triumph of its administra- 
tion to be found in successfully picking a way between the pitfalls 
of technicality. After all, the law is, ot ought to bo, but the hand- 
maid of justico ; and inflexibility, which is tho most becoming robe 
of the latter, often serves to render tho former grotesquo.’b 

1 now proceed to consider whether the present case is in any 
manner distinguishable from the rulings to which 1 have referred 
at such length, and in order to" answer this question, I have exa- 
mined the records of those cases. In the imreported case ot Malik 
Fakir Bak/ish r. ChauJiarja Bakhsh Singh (F.A. No. 88 of 1884,* 
decided on 7th July, 188^ I find that the parties had— to use the 
words of Petheram, C.J.— ^ of consent to the adoption 
of this course;” that is, the course winch iiiduced the learned Chief 
Justice to hold ‘^that this trial must be treated as a nullity, that 
therefore all pro*ceedings Subsequent to fixing the issues must be 
Set aside, and that the 8ubordinate Judge must reinstate the case 
upon his file and try it according to law.” Again, in the case of 
AfzaUun^nma Begam v. Al AU (2), which is siippesed to have miti- 
gated the rigour of the rule laid down in the earlier case ot'Jagmm' 
Das V. Narain Lai (8), I find that the Subordinate Judge, wboso* 
judgment was treated as a necessitating a trial cf^ had> 

(1) L. E„ 3 p.a los.; mi*: 


(;3) E L. B., 7 All. 867** 
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before recording bis judgment, expressly put down upon the record 
the following observations : — 

I found this case complete in every way; the evidence on both 
sides has already been filed. I therefore proceed to trv the case, 
as requested hy the pleaders for the parties^ on the existing evidence, 
after kearing the arguments on. both sides ^ perusing all the 

papers* on the record and the evidence produced by both parties.” 

These observations appears at page 11 of the printed English 
record which was before Petheram, C.J., and they are important as 
furnishing reasons for realizing the length to which the ruling in 
that case has gone. In the present case the facts are exactly similar, 
and indeed not so strong as they were in the case just referred to. 
“What happened here was that the suit was filed on the 31st March, 
18^3, written statement in defence was filed and issues were 
framed on the 15th January, 1884, one witness Was examined on 
the 18th and 19th of the same month, and the case was postponed 
to the 22nd of the same month. On that day another witness 
was examined, and the examination of other witneses continued 
up to the 29th of that month, when the defendants applied fqr 
proceedings being taken, under s. 170 of the Civil Procedure 
Pode, against a witness, and the I2th February, 1881, was fixed 
for further hearing of the case. Upon that day the witness in 
question did not appear, and the 3rd March, 1884, was fixed, and 
the case coming on for hearing on that day, some more witnesses 
were examined, and the Subordinate Judge then recorded an order 
sajing^^^ As this case is complete,’ it S ordered that the 14th 
MaT^ch, 1884, be fixed for hearing arguments. Pleaders to be in- 
fbrraed.” The Subordinate Judge who made this order (Babu 
Kam Kali Chaudhri) then ceased to be the Judge of the Court) 
and was succeeded by another Judge (Babu Abinash Chanda r 
Banaiji), who op the 10th May, 1884, recorded the following pro- 
needing':—',,' ;, 

In this case Munshi Bam Prasad stated to-day that Lala 
Eaj Bahadur, plaintift’s pleader, w not present, and as he was 
fully acquainted facts nf the case, it could not be argued 

in his absence. Ordered that the case be adjourned torday, and 
13th May, 1884, 
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Upon the day so fixed another proceeding was recorded, refer- 
ring to the witness who had not appeared in Court, and the case 
came on for hearing on two more occasions ; and on the 24tb 
June, 1884, the judgment was delivered by the Judge after the 
final hearing of the case, which, according to the Mu fassal prac- 
tice, of course, includes the hearing of the arguments of the par- 
ties or their pleaders. 

No objection of any sort appeal’s to have been raised ini tho 
Court of first instance to the course \vbicb the Judge of that 
Court adopted, nor was the question urged as a ground of appeal 
before the lower appellate Court. Indeed, for the first time in 
this Court it is argued, upon the authority of the two reported 
cases to which I have already referred', that the judgment in this 
case must be treated as a nullity. 

I cannot help holding that the circumstances of this case arc 
not distinguishable in principle either fronq the unreported case 
of Malik Fakir Bakhsh or from the reported case of A/ml-un'-nissctt 
Begam^ (l)in wdiichthe previous ruling in the case o( Jagram Das 
(2) was followed. And further, I hold that if in those cases the 
judgments and decrees of the Courts below were, nullities, as was 
there hold, the judgments and decrees in this case are also nulli- 
ties a fortiori. But I have already stated the reasons why 1 am 
unable to accept the rule of law laid down in those cases, and I 
must, with reference to the various points already euumeratac| 
by me as the effect of the rulings which have given rise to this 
reference, now sumniarize the view which I take of the law under 
the present Civil Procedure Code. As I understand that Code, 
I hold — 

(i)— that although it is true that trial must be one and 
must be held before one Court only,” the identity -of the Court 
is not altered by a new J udge being appointed to preside in sue h 
Court 3 

(ii}— that when a trial goes on for more than one day, each 
day constitutes a separate hearing, and that such hearings cannot 
he treated as a trial heard on the original date 

(iii)— jhat the Civil Procedure Code does authorize a Judge to. 
take up a case which has been partly heard before his predecessor, 
(1) p. 86, (2>hIi, K„ 7 A11867. 
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and to continue it from tiie point at wMcli Ms predecessor left 

f (iv)— that where the Judge who has partly heard a ease dies 
or is removed, the trial, so far as it has gone before him, is neither 
abortive nor becomes a nullity ; 

(v) — that the new Judge is not required to fix a day for the 
entire hearing of the suit before himself, nor is there anything 
to prevent him from taking up a trial which has been partly 
heard by his predecessor, and to proceed with it as if it had been 
eommenced before himself ; 

(vi) — that the Code does not recognise such procedure as 
amounting to separate trials ; 

(vii) — that the Judge who succeeds another after a trial which 
has partly proceeded before his predecessor is not bound to fix a 
new day for commencing the trial de novo, nor should the trial 
proceed before the new Judge as if the day were the first on which 
the case had ever come on for hearing ; 

(viii) — that the evidence recorded by the preceding Judge, by 
the mere fact of being upon the record, iSf ipso facto ^ evidence in 
the cause, and could, under s. 191 of the Code, be treated by the 
succeeding Judge as if he himself had taken it down or catised 
it to be made 5 ” 

(ix) — ^that when the case comes on for hearing before the new 
Judge, there is no necessity for putting in the depositions of wit- 
nesses which, though taken by his predecessor, are already upon 
the record f 

(x) — that such depositions must be dealt with as materials 
of evidence before the new Judge ; 

(xi) — that a judgment and decree upon such evidence are neither 
illegal nor|absolnte nullities, there being no want of jurisdiction ; 

that when such judgment and decree are passed, the 
Court of first appeal is prohibited, by s. 564 of the Code, to order 
a trial de novo, but is bound by s. 565 of the Code to decide the 
appeal upon the evidence in the record ; 

^xiii)— th^^^ where further issues are required to be tried, or 
additional evidence is to be taken, the Court of appeal is bound 
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tD act according to the provisions of ss. 566, 568, and 569 of the 
Code, but cannot order a new trial ; 

(xiv)— that even when there has been an irregularity on the 
part of the first Court in receiving or rejecting evidence, the pro- 
visions of s. 578 of the Civil Procedure Code and s. 167 of the 
Evidence Act prohibit the reversal of a decree and the remand of 
a case for new trial, unless the irregularity affects the merits of 
the case or the jurisdiction of the Court 

Such being my view of the law as it now stands, I hold, 
with due respect for the rulings which have given rise to this 
reference, that in none of those cases could a new trial be 
ordered. And I think 1 must say that I have regarded 
it my duty to deal with this matter at such elaborate length, 
partly because I understand that the Legislature is contemplating 
the amendment of the Civil Procedure Code, but mainly be- 
cause I have very little doubt that the two reported rulings of 
Petheram, 0. J., which I have had to consider at such lengii, 
have practically resulted in retarding the administration of justice 
in all parts of India where those rulings are respected, as they were 
by me at Kae Bareli in Oudli. Indeed, the very cases in which 
those judgments were passed afford good illustrations of what I have 
just said. For example, in the case of Mulik Fakir Bakh$hy the 
litigation began on the 18th March, 1882, in the Court of the 
Subordinate Judge of Allahabad ; proceedings in the case wore 
taken by two or three Subordinate Judges in the Court of first 
instance ; the litigation did not come to an end in that Court till 
the, 24th December, 1883, and the order of Petheram, O.J.,in this 
Court, on the 7th of July, 1885, declared that all that had taken 
place in the Court of first instance ^^must be treated as a nullity 
Similar were the facts in the case of Afzal-v.n-nism Begam and 
the other cases, and I cannot help feeling that such a view of the 
the law, though it may tend to reduce the labour of the appellate 
Court in dealing with oases which have been pending in the Court 
of first instance for a lengthened period and in which more than 
one Judge has taken the evidence, is not calculated to reduce 
either the expense or the dilatoriness of litigation* And 1 think 
I may add that if my view of the law, as it now stands, is inaccu- 
rate, the Legislature, in considering the amendment of the Civil 




tern. Yin:} alHiAHAbab sbriks. 

Procedure Gode^ iiiiglit consider the principal results of iiia rulings 
from wMcli I tave ventured to differ, and which have tended to 
throw back the administration of justice in this part of the country, 
wherever, by death or transfer, new judicial officers have been 
appointed. 

I have no hesitation in answering the question referred to th© 
Pull Bench in the affirmative* 

Tyrrell, J.— The order of reference is as follows:'-* 

In this case, which has been taken up as bringing forward 
in a more cogent form tbe question referred in F. A, No. 52 of 
1885, we refer tide following question to the Full Bench:— Whe- 
ther, with reference to the first and second grounds of appeal, and, 
having regard to the circumstances disclosed in the proceedings of 
the Court of first instance, that Court or the officer presiding 
therein who passed the decree had jurisdiction to deal with and 
determine the suit in the mode in which he did. This reference 
has been made for the special purpose of considering the effect of 
two judgments of this Court, reported in L L, E., 7 All. 857, and 
L L. R., 8 All 35.’* 

My learned* brother Oldfield, in his answer to the former portion 
of the reference, has given a precise and succinct exposition of the 
law laid down by Sir Comer P^theram on the procedure to be 
followed in the trial of a suit or appeal, when the Judge who began 
the hearing is removed from the Court b 6 fore”tn 0 conclusion of the 
suit or appeal I fully concur in that exposition and in its applir 
cation to the second appeal referred to tts.^ 1 of opinion 
that the question relating to this second appeal, which* is a pending 
case in our Court, is the only matter we can legally attend' to in 
this reference. We are not competent, I think, to review or 
pronounce judicial opinions on onr judgments in cases finally decided 
by us, unless they are brought before us by or on behalf of th© ^ 
parties in any of the modes provided by the law. It would be 
certainly unprecedented on our part to review or consider our judg* 
jments behind the backs of the parties aji the invitation only of some 
of ourselves. 

^ was for this reason that at out sitting in Full Bench in regard 
to the Second Appeal Ho. 1156 of 18,85 we abstained from going 

, '86 


. 613 
im 


Q^ADU Rai 
■ v, 

Kasjizak: 


614 

1885 


Jadtj Rai 

Eanizab:' 

HvaAii7«- 


1880 
May 22. 


THE liSDIAN LAW EEPO:|a:S. t^OL. TIIK 


into tli6 latter or subsidiary part of tbe order of reference. I am 
tmable therefore to follow my learned brother Mahmood into hid 
discussion of this Court’s judgments given in cases not the subject 
ef this reference. But perhaps it may not be irregular to remark, 
with reference only to the literary aspect of his criticisms on the 
j)hraseology used by Sir Comer Petharam and me in those judg- 
ments, that when we said that the Court in question “ had not 
jurisdiction” to follow the procedure we disapproved, and therefore 
its proceedings were “null,” we meant and said tlie same as my 
learned brother Mahmood recently did when he annulled the trial 
of a first appeal, and remanded the case for new trial, because the 
Judge, having unquestionable jurisdiction in the case, had omitted 
to formulate his judgment in the mode required by s. 574 of the' 
Civil Procedure Code [Ma/iadeo Prasad v. Sarju Prasad (1) j. The 
proceedings were treated as null and void, the judgment and decree 
were pronounced “ illegal,” and a new trial in first appeal was 
ordered. We did the saiiie in bur oases and in Similar language,' 
but for different irregularities. In all the cases alike— in those 
remanded' by us- and in that remanded by my learned brother 
Mahmood — the Courts had unquestionable jurisdiction, but they hat! 
not jurisdiction, that is to say power, in the popular use of tho 
phrase, to try them and decido4hem as they did. 


APPELLATE CIVIL. 


- Mr* Justice JSrodhurst ctnd Mr, Justice Mahrrsood, ■ 

DHAEUP NATH (DEEBtiBANT) ». GOBIND SAEAN (Phinmfv). 
QOBIND SAEAN (PBAiHinri-) ir. BHABUP NATH CDbiwndani;). ] 
Sindu Law—DaugM&i^s son — Missing person — Hct / (jjf lsrZ , 

{JMdence Acf), ss. 107,108, , , 

Ss, 107 and 108 of the Evidence Act, taken together, do not lay. down any ' 
rdle as to the exact time of the death of a nlissiog person. Whenever the quos* 
as to the exact time of death arises, It must be dealt with according to tho ' 
evidence and circumstances of each .case, when the death is alleged to have j 
not affected by the presumption of law as to tho seven years, , 


ofMnashi Bachu Nath the aeth May, 188S, modifying docroos 

DfeSw, IsIl ^ b* Gorakhpur, dated the Sand 

i.'. - . O Weekly Hotes,lS86,p,a7l,;. . 
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, Iq the ease of a- sonless Hinda, his aeparate estate devolres, in the first 
Justance, upon Ilia widow or widows, and thereafter opon the daughter or 
daughters, and it is not till the death of the daughter or daughters that the 
daughter’s son’s right of inheritauce mitiates ; and the death of a daughter’s son 
antecedent to the death of a daughter would prerent the estate from deTolrin^ 
Upon the son of such daughter’s son, 

r - ^Jpon the death of a sonlessHindu^ his separate estate derolFed upon his two 
widows, the first of whom had a daughter, who had two sons Q and Q having a 
son D, After the death of the first wi dow, the second” came into sole possession of 
fee pToperty, and so continued till her death in 1882. " At that time S was stilUir- 
ingj hut had not been heard of by any of his relatives or friends since 1869 or 
1870. In 1884, a purchaser from 8 claimed possession of the whole estate, and was 
resisted by jD, on the ground that the estate had, on the death of the seccmd 
widow, devolved on his father and jointly^ and B was not competent to alienate 
it. ' ■ ■ ■’ . , 

V Held that the <inestion whether the defendant’s father was living at the 
.time of the second widow’s death in 1882 was a question of evidence governed 
•by ss, 107 and 108 of the Evidence Act ; that under the circumstances the defend- 
jint’s father must be held to have died prior to the time referred to ; that conse- 
quently, according to the Hindu law, the right of Succession to his grandfather’s 
estate did not vest in him jointly with the plaintiff’s vendor, so aa to enable the 
defendant to claim through him*, that the plaintiff’s vendor was .therefore com- 
petent ta alienate the entire estate, and the claim must be allowed. 

MazTiar AU v. Biidh Singh (1), Janmpija^ Mazumdar v. Keshab LaliGhoBe (2% 
Guru Das Hag v. Matilal Hag (8), and Parmeshar Mai v. JBkheshar Singh (4) 
referred to. . . . 

On the lOtli October, ISSS^Musaaimai Sbeo Kuaria, the sur- 
widow of one Hanuman Dat, died. On the 24th December, 
3882, Gopal Saran, the daughter’s son of Hanumau Dat, sold certain 
Janded property to the plaintiff, to which he alleged himself to be 
^entitled as the sole heir of Hanuman Dat* The plaintiff’s claim to 
possession of the property was resisted by Dharup Nath, the son 
of Gobind Saran, Gopal Saran’s brother, and daughter’s son of 
Hanuman Dat, and the plaintiff accordingly sued him for posses- 
sion, The defendant defended the suit as to a portioii of the pro- 
perty, on the grouM that it had, on the death of Sheo Kuaria, 
descended on his father and Gopal Saran, the plaintiff’s vendor, 
jointly, and Gopal Saran was not competent to alienate it ; and 
as to the rest, that it formed no portion of Hanuman Dat’s estate, 
and Gopal Saran had no title to it. 

(4yi.L. K.>l All. 2 
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It appeared that Gobind Saran, the defendant’s father, was 
missing. The plaintiff alleged that Gobind Saran had not been 
heard of for seven years prior to the death of Sheo and 

■contended that it must be presumed that at that time he was dead* 
The defendant alleged that his father had been hoard of within 
that period, and contended that the presumption relied on by the 
plaintiff did not arise. 

• , The Court of first instance (Subordinate Judge of Gorakhpur) 

held that it was proved that the defendant’s father had not been 
heard of for seven years prior to the death of Sheo Kuaria, and it 
must be presumed that he was dead at the date of her decease ; and 
it gave the plaintiff a decree as claimed. On appeal by the defend- 
ant the lower appellate Court (District Judge of Gorakhpur) 
affirmed the decree of the Court of first instance, except as regards 
the property which the defendant contended did not form part of 
the estate of Hanuman Dat. As to this property the Court held 
that it did not- form part of that estate, and dismissed the plaintiff’s 
claim. The plaintiff and defendant both preferred second appeals 
to the High Court, the defendant’s appeal being numbered 1622, 
and the plaintiff s 1750, of 18S5. 

Mr. /. Simeon, for the defendant 

Lala iaita i’rasad, for the plaintiff. 

Mahmood, J.— These two connected appeals, numbered 1622 
and 1750 of 1885, can be disposed of together, as they arise out 
of one and the same decree and suit ; and the following pedigree 
shows the relative position of persons whose rights have to be 
considered in this case 

Hanuman Dat. 

I ■ 

. ^ ^ 

Mueamroat Bansi Musamraat Sheo Ktxaritt 

(1 St wife), (Sad wife), 

Musammat Matara (daughter). 

f* — — ^ 

Gohmd Saran, Gopal Sarasi. 

Dhamp NatU 
(defendant). 

Hannman Dat had two wives, one of whom was Musammat 
Bansi, who gave birth to Matara, a daughter, who had two sons, 
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Gobind Saran and Gopal Saran. Gobind Saran bad a son named 
Dbarnp Katby who is tbe defendant in the suit. 

The property in suit to which S. A. No* 1622 relates has been 
found to have formed the estate of Hanuman Dat, and upon his 
death without a son; it would, by the usual course of Hindu law, 
devolve upon his two widows, who would take together as a single 
• Heir with the right of survivorship, and no part of the estate would 
pass to any more distant relation till both were dead. This is shown 
by Mr, Mayne in s. 468 (2nd ed.) of his work on Hindu law, where he 
has cited numerous authorities in support of the proposition. And it 
has been found in this case that, after the death of Musammat 
Bansi, the other widow, Musammat Sheo Kuaria, came into sole 
possession of the property, and continued as such till 10th October, 
1882, when she died. The main question in this case is — On whom 
did the property devolve upon the death of Musammat Sheo JKuaria ? 

It is a principle of Hindu law^ as Mr. Mayne has stated in s. 422 
(2nd ed.) of his work, that the right of succession under Hindu law 
is a right which vests immediately on the death of the owner of the 
property. It cannot, under any circumstances, remain in abeyance. 
And the rightful heir is the person who is himself the next of kin 
at that time. No one can claim through or under any other per- 
son who has not himself taken, nor is he disentitled because bis 
ancestor could not have claimed. For instance, under certain cir- 
cumstances a daughter’s son would be heir, and would transmit the 
whole estate to his issue. But if he died before his grandfather, 


1886 


DnAiixjr 

Hath. 

t?. 

GoBisno 

Saba». 



One of the sons of Musammat Matara, namely, Gopal Saran, 
Was alive at the time of Musammat Sheo Kuaria’s death in October, 
1882 ; but his brother, Gobind Saran, father of the defendant, was 
admittedly missing ; and it has been found by the learned Judge of 
the lower appellate Gourt that neither the brother nor the son of 
Gobind, nor any one else, had heard of him ever since he left home 
fifteen years ago ; and the learned Judge has fortified this eonclu*- 
sion by the fact that on the 24th February, 1882, the defendant 
DHarup Nath himself stated on oath that his father Gobind had 
gone away ten years before, and had not since been heard of. And 
upon this state of things the learned- Judge, applying-ihe provisions 
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of ss, 107 and 108 of the JSvidence Aot (I of 1872), held that the 
missing Q-ohind Sarao, father of the defendant, could not be regarded 
as having been alive at the time of Musammat Sheo Kimria’s death 
in 1882, and that the whole estate which she held by inheritance frouci 
her husband Hanuman Dat, devolved entirely upon Qopal Baran, to 
the exclusion of the defendant Dharup Nath» 


Now, upon these findings of fact, which we are bound to accept 
in second appeal, the first point which has to he considered is, 
whether the provisions of ss» 107 and 108 of the Evidenoe Act are, 
applicable to the present case with reference to the missing Gobind 
Saran, The learned Judge has applied those sections to this case 
hy parity of reasoning deduced from the Full Bench ruling of this 
Court in Mazhar Ali v. Badh Singh (1), where it was held that the 
rule contained in s, 108 of the Evidence Act governs the case of a 
Muhammadan who has been missing for more than seven years,, 
when the question of his death arises in cases to which, under the 
provisions of s. 24: of Act Yl of 1871 (Bengal Civil Courts Act), 
the Muhammadan law is applicable. That ruling would not by 
itself be applicable to this case, which is governed by Hindu law/ 
though the principle laid down in that case would apply, if tho 
question of the death of a missing person is simply a question of 
evidence and not of succession. In tho case of / amnajay Mm^ 
umdar y, Keahab Lai Qhose (2), it was hold by the High Court of 
Calcutta that when a Hindu disappears and is not heard offer a 
length of time, no person can succeed to his property as heir until 
the expiry of twelve years from the date on which he w^as last heard 
of; and a similar rule appears to have been adopted by the same 
Court in Guru Das Bag v. Maiilal Bug (3). But both these 
rulings are antecedent to the Evidence Act which now regulates 
^11 questions of evidence; and the ruling which seems to:Come 
nearer to the present case than either of the other two cases is the 
Full Bench ruling of this Court in ParmeBhap Bai r. BuJmhm, 
(4), where it was held that in a suit by a reversioner next 
.after a missing reversioner the death of such missing revorsionoi? 
might, for the purposes of such a suit, be presumed under the pro-^ 
visions of s. 108 of the Evidenoe Act, though tho learned Judgoi 

1 * •’ '(1) 1 L. B., 7 AIL m. . ■ (i) 6 B, L. B., An. 10. 
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doubted whether, in a suit for the purpose of admioisterihg tte 
estate of a missing Hindo, the rule contained in the above-mea- 
tioned section of the Evidence Act would be applicable. 

In the present case the learned pleader who has appeared in 
support of the appeal, has made no attempt to show that the rule 
which I am now considering is regarded by the anthorities of Hindu 
law as a rule of succession and inheritance, to which the provisions 
of s. 24 of the Civil Courts Act (VI of 1871) would be applicableV 
and under such circumstances I must hold that the question, 
whether the missingH-obind Saran was alive in 1882, at the time of 
'Musammat Sheo Kuaria’s death, is a simple question of evidence 
governed by ss. 107 and iOS of the Evidence Act ; specially as the 
question in this case does not relate to the admitted property of 
the missing Hobind Saran ; but the point is, whether Gobind 
‘Saran was alive at the death of Musammat Sheo Kuaria, so as to 
inherit any portion of the estate of his maternal grandfather after 
the death of the widow. 

How, ss. 107 and 108 of the Evidence Act may be read together, 
because the latter is only a proviso of the rule contained in thp 
former, and both constitute one rule when so read together." Thp 
sections are thus worded : 

“When the question is, whether a man is alive or dead, audit 
is shown that he was alive within thirty years, the burden of prov^ 
ing that he is dead is on the person who affirms it. Provided that 
when the question is whether a dian is alive or dead, and.it is 
proved that he has not been heard of for seven years by those who 
would naturally have heard of him if he had been alive, the burden 
pf proving that he is alive is shifted to the person who affirms it.” 
The rule so .enunciated has obviously been borrowed, with hardly any 
modification, from the English law of evidence as stated in Taylor’s 
.celebrated work (s. 157, 2nd ed.), ftom which I nday quote the 
following passage : — “ In such ease, after the lapse of seven yearsi 
the presurnption of life ceases, and the burden of proof is devolved 
on the other party. This period was inserted, upon great delibera-s 
tion, in the statutes respecting bigamy, and the stafinta ebncerning 
leases for lives, and has SinQ& been adopted^ by analogy, in other 
cases.^ But although a person who has hot, been heard of for seven 
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years is pr^sitmed to he dead^ the law raises no presumption as to 
the of his death ; and therefore, if any one has to establish the 
precise period during those seven years at which such person died, 
he must do so by evideuee, and can neither rely, on the one hand, 
upon the presumption of death, nor, on the other, upon the pre- 
sumption of the continuanoe of life,’* 

I am prepared to accept this as a good explanation of the rule 
contained in ss. 107 and 108 of the Evidence Act, and 1 do no.t 
think that those sections, taken together, lay down any rule as to 
the emct time of the death of a missing person. So that whenever 
the question as to the exact time of death arises, it must be dealt 
with according to the evidence and circumstances of each case, 
when the death is alleged to have occurred at any time not affected 
by the presumption of law as to the seven years. In the present 
case the Court of first instance, upon the evidence before it, found 
that the plaintiff’s witnesses fully prove that ho (Gobind Saran) 
bas not been heard of for fifteen years,” and the Court went on to 
discredit the allegation of the defendant that his father disappeared 
only ten years ago. This finding, as I have already said, was 
accepted by the lower appellate Court as justified by the evidence 
and circumstances of the case ; and that Court found that the 
missing Gobind Saran was dead at the time when, by the death 
of Musammat Sheo Kuaria in 1882, the estate of her deceased 
husband, Hanuman Dat, would devolve npon his daughter’s sons^ 
the widow’s estate having then terminated. 

I accept this finding, which I regard as one of fact and not 
open to any objection, on the ground of illegality or irregularityi 
and I take it that Gobind Saran was not alive when Musammat 
Sheo Kuaria died on the 10th October, 1882. This being S 0 | 
Gopal Saran was the only daughter’s son of Hanuman Dat upon 
whom the estate of his maternal grandfather would devolve, to the 
exclusion of the defendant. The Hindu law upon the subject seems 
to me to be perfectly clear ; and X may refer to ss. 477-479 (2nd ed.) 
of Mr. Mayne’s valuable work as enunciating the principles upon 
which a daughter’s son inherits the property of his maternal grand-* 
father. What is regarded in Hindu law mwomatCB eetate is doscrihod 
by Mr. Mayne in ss. 536 and 537 of his work, and the nature 
of such: estate is apj lioable alike to a widpw apd a daughfcory both 
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beinpf a soi’t of phrase which I tise only by way of 

analogy. latho case of asonless Hindn, his separate estate devokes, 
in the first instance, upon his widow or widows, and thereafter 
upon the daughter or daughters, and it is not till the death of the 
daughter or daughters that the daughter's son’s right of inheritance 
initiates. And I may here quote a passage from L 479 (2nd ed.} 
of Mr. Mayno’e work, which, in principle, is fully applicable to the 
rights of the defendant Dharup Nath 5 for even his father Qobinci 
Saran’s right of inheritance could not initiate till after the death 
of not only the widows of Hanuman Dat, but also of any daughters, 
if such were in existence at the time of the death of the widow 
Sheo Kuaria^ Mr. Mayne says — 

A daughter’s son, on whom the inheritance has once actually 
fallen, takes it as full owner, and thereupon he becomes a new 
stock of descent, and on bis death the succession passes to hisheir, 
and not back again to the heir of his grandfather. But until the 
death of tlie last daughter capable of being an heiress, he takes no 
interest whatever, and therefore can transmit none. Therefore, if 
he should die before the last of such daughters, leaving a son, that 
son would not succeed, because he belongs to a completely different 
family, and be wmuld offer no oblation to the maternal grandfather 
of his own father.” 

This passage, which is fully supported by authority, shows 
that the death of a daughter’s son, antecedent to the death of a 
daughter,. would prevent the estate from devolving upon the son 
of such daughter’s son ; and this rule applies a/orrion to a case 
such as the present, where Gobind Saran, the father of the defend- 
ant, namely, the grandson of Hanuman Dat, has been found to 
have died before the death of Hanuman Dat’s second widow, Mu- 
sammat Sheo Kuaria, Gopal Saran was therefore the only exist- 
ing son of a daughter of Hanuman Dat when the latter’s widow, 
Sheo Kuaria, died in 1882; and upon this state of things, I have 
no doubt that the whole estate of Hanuman Dat devolved, upon 
the death of the widow, on Gopal Saran. ^But Gopal Saran, by 
a deed of sale of the 24th December, 1882, conveyed his rights 
and interests in the estate of bis maternal grandfather to the plain- 
tiff-respondent, and that deed has been found by the lower Courts 
below to have been genuine and valid, a finding which we cannot 
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disturb in SMond appeal. And this being so, the plalntitf is 
entitled to all that his vendor conveyed to him, and for these reasons 
I would dismiss this appeal No. 1622 with costs. 

The cross-appeal No. 1750 of 1885 relates to the property 
which has been found, as a question of fact, by the lower appellate 
Court nob to have belonged to the estate of Hanuman Dat ; and 
that being so, it could not devolve upon the plaintiff s vendor, Gopal 
Saran, and the latter had no title, to convey. The finding Icing one 
of fact, cannot he disturbed in second appeal, being open to no legal 
objection, and for this reason I would also dismiss the plaintiff’s 
appeal No. 1750 with costs. 

BBODHaBsT, J. — I concur in dismissing these two appeals with 
costs. 

Appeals dismissed. 


APPELLATE CKIMINAL. 

Btfore Mf. Justice Straight, Offg, Ghief Jmtlmi and Mr, Jmtke JBrodhur&t, 
QUEEN-EMPRESS v. MOHAN. 

Murder — OtdpaNe homicide 7 iot amounting to murder^ Grave and sudden provoeQ>^ 

tion — Act XLV 0/I86O (Penal Gode)^ as. 300, Exception I, 302, 304. 

Upon the trial of a person charged with the murder of his wife, it was proved 
that the accused had entertained well-founded suspicions that hia wife had 
formed a criminal intimacy with another person ; that one night the deceased, 
thinking that her husband was asleep, stealthily left his side j that the accused took 
up an axe and followed her, found her in conversation with her paramour ia a 
public place, and immediately killed her. 

Held that the act of the accused constituted the crime of murder, the facta 
not showing grave and sudden provocation’' within the meaning of s. 300, Bxcep* 
tion 1 of the Penal Code, so as to reduce the offence to culpable homicide not 
amounting to murder. 

Queen-Empress v. Pamarua (1) distinguished hy STBAroaT, Owm, C. JT* 

This was an appeal from a judgment and order of Mr. BT. P* 
Mulock, Sessions Judge of ShdhjahAupur, dated the 4th January, 
1886, convicting the appellant of murder and sentencing him to 
transportation for life.- The facts of this case are stated in the 
judgment of Brodhurst, J. 

The appellant was not represented. 

(l) WteklyNotei, 1885, p, 107. ^ ^ ^ ^ ^ ^ 


Toil. VIII4 -ILLAHAB^^D SBEiES, 

The iPdilio PimeouioT (Mr. C. H. Hill)y for the Crown. 

Brobhtjkst, J.— The prisoner, Mohan, was committed to the 
Sessions on alternate charges under ss. 302 and 304 of the Indian 
Penal Code ; that is, for the ojffences of murder and culpable homi- 
cide not amounting to murder. The assessors, for reasons stated 
by them, were of opinion that Mohan was guilty of culpable homi- 
cide not amounting to murder. The Sessions Judge convicted 
Mohan of the offence of murder, and sentenced him to transporta- 
tion for life. From this conviction and sentence Mohan preferred 
an appeal which came before me for disposal, and I referred it to 
a Bench of two Judges for consideration of two points of law; 
first, whether the confession of the accused before the Assistant 
Magistrate was, owing to certain defects in recording it, inad- 
missible in evidence; secondly, whether the offence committed was 
murder or culpable homicide not amounting to murder. The case 
then came before the Officiating Chief Justice and myself, and we 
remanded it for certain evidence under s. 533 of the Criminal 
Procedure Code. That evidence has now been received, the con- 
fession is duly proved, and is, I consider, true. The second point 
of law remains to be disposed ofi 

The facts of this case are briefly as follows : — 

The accused suspected that his wife had, during his absence,, 
formed a criminal intimacy with one Fakruddin, and the latter 
person has admitted that the accused’s suspicions were well-found- 
ed. It appears that on the night in question the deceased woman, 
thinking that her husband was asleep, stealthily left his side with 
the intention of going to her paramour ; that the accused took up 
an axe and followed her, found her in conversation with Fakruddin, 
and immediately killed her. Fakruddin meanwhile had run away to 
the room he occupied in his employer’s compound; the accused 
followed him there, entered the room, and struck him, but with- 
out Seriously injuring him^^ Fakruddiii effected his escape from 
the room, and the accused then fastened the door and made a 
desperate attempt on his own life by cutting his throat. Two of 
the assessors were of opinion that accused found bis wife in the 
act of oriminal iutercourse with Fakruddin* Were that proved, 
Mohan’s offence would be reduced to culpable homicide not amonni- 
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ing to murder j but even Moban did not in his confession urge as 
much in his own favour. Ho alleged that he had reason to believe 
that his wife had an intrigue with Fakruddin^ that seeing her steal- 
thily leave his bed at nighty, he armed himself, followed her, and 
found her sitting and conversing with Fakruddin, and he there- 
fore immediately killed her. I have now had the advantage of 
consulting the learned Officiating Ohief Justice and of referring 
to certain English and American cases bearing on this point of 
law. 

In Bishop’s Gommentaries on the Oriminal Law,” Vol II, 6th 
ed. p, 711, is the following man suspecting adultery followed 

his wife, and found, her talking with her paramour ; she ran off, but 
the latter remained. He fell on him with a stone and knife, inflict- 
ing wounds which produced death, and it was held that the offence 
was murder— TAd? State v. Amry^ 64 N. 0. 608 f ’ and in Kelly'" $ 
Case referred to on page 786, Vol I, 4th ed., Russell on Crimes 
and Misdemeanours,” Rolfe, B., in summing up, observed: — 
is said that if a man find his wife in the act of committing adultery 
and kill her, that would be only manslaughter, because ho would 
be supposed to bo acting under an impulse so violent that he could 
not resist it. But I state it to you without the least fear or doubt, 
that to take away the life of a woman, oven your own wife, 
because you suspect that she has been engaged in some illicit 
intrigue, would be murder: however strongly you may suspect it, 
it would most unquestionably be murder • and if I were to direct 
you, or you were to find otherwise, I am bound to tell you, eithox 
you or I would be most grievously swerving from our duty*” I 
am now satisfied that Mohan is guilty of murder, and I concur in 
dismissing his appeal. 

At the same time I think that, with referenoo to the circum- 
stances of the case, transportation fox life is too severe a sentence. 
Natives of this country, in oases of this description, appear to be 
generally unable to exercise that control over themselves that Euro* 
peans usually succeed in doing. The prisoner, moreover, is an 
ignorant man, and, in my opinion, he received provocation, though 
not such as to bring his case within MwcepHon I, s. 300 of the In- 
dian Penal Code. I therefore comoar with the learned Ghief Justice 
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in recommending that his sentence be commuted to ten years’ rigor- 1886 
ous imprisonment. — 

' ' . ■ Queen- 

SxBAlGHTj OfPg. J.- — I have had an opportunity of read- 

ing the observations of my brother Brodhurst in reference to Hohan, 
the case of this appellant, and it is unnecessary for me to recapi- 
tnlate the facts which are clearly and fully set out in his judg- 
ment. I entirely approve of the order he proposes, and from the 
moment that I had an opportunity of perusing the evidence 
against the appellant, I never entertained any doubt that the Judge 
of SMhjahanpur was right in law in the view he took as to the 
legal quality of the act committed by the appellants That act was 
most undoubtedly one that constituted the crime of murder, and 
I think that had the learned Judge countenanced the view that, 
looking to the facts, there was enough by reason of grave and sudden 
provocation, to reduce the offence to that of culpable homicide 
not amounting to murder, he would have been improperly con- 
struing and applying the law applicable to such cases. I have 
already, in the case of Damarua (1), gone to the extreme limit that 
, l am prepared to go in oases of this description, in holding upon 
the facts there disclosed, that the husband’s offence in killing 
wife or her paramour, or both, was, by reason of grave and sudden 
provocation, reduced from mui'der to manslaughter. In that case 
the circumstances were of such a character and description that 
there were reasonable grounds for the accused man believing or 
imagining that an act of adultery had been committed immediately 
before he saw his wife with her paramour ,* and I therefore, though . 
not without doubt and with some elasticity, applied the principle 
which has been sanctioned in cases of this description by the 
rulings of the most eminent English Judges. In the present 
instance, none of those circumstances exist. On the contrary, it 
^ that the appellant, ^having first armed himself with a 

weapon, followed his wife some distance, and all that he saw tak- 
ing place before his attack upon her, was a meeting betwe'en her 
and the man with whom she had had improper relations, and some 
conversation passing between them. That state of things was 
wholly inadequate to the resentment with which it was met on the 
part of the appellant, and his act was altogether out of proportion 
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io the provocation given. The law does not sanction or approve 
a man taking into his own hands the duty of punishing Ms wife 
in the mode adopted by the prisoner, and it would be most dan* 
gerous to society if the Courts of this country were to adopt the 
doctrine that he might No man under the protection of the law 
is to be the avenger of his own wrongs. If they are of the nature 
for which the laws of society will give him an adequate remedy, 
thither he ought to resort Russell on Crimes and Misdemean- 
ours/' Vol. 1, 4tli ed. p. 725. The conduct of the deceased woman in 
meeting her paramour was no doubt most improper ;but the meet- 
ing took place in a public glace and under circumstances that, while 
they might arouse the appellant’s anger, they cannot be regarded 
of such a character that they can properly he held to have deprived 
him of his self-control to the extent and degree required by the 
law, before the nature of his crime can be reduced from murder 
to culpable homicide. 

I approve of the order of my brother Brodhursi that this 
appeal should be dismissed, and I also agree in the recommenda- 
tion that he proposes, While it is essential that in cases of this 
kind the true legal nature of the act, of which the person has been 
guilty, should be recorded against him, the question of punishment 
may, I think, with propriety, be brought to the notice of His 
Honor the Lieutenant-Governor, in whoso hands resides the 
exercise of the prerogative of mercy. 1 agree with my brother 
Brodhurst that there are circumstances in this case which show 
it to be of a somewhat exceptional character, and I therefore con- 
cur in his recommendation. 

Appeal dummed* 

APPELLATE CIVIL 


JSefore. Mr, Justice Straight f Offg* Chief JnsiicSi and Mr, Justice Malmeedi, 
BAHORI LAL (Apfellaist) v. GAtJUI SAHAI (RB6FON»»N!r),* 

Giril Procedure Code* fis, 244 (c), ^78-2BB--Quesiion for Court emcutinj 
decree— 8e]gar ate suit^^^Beprmntatim'^^ of gudgment^deUor, 

Tlie aecree-holder under a decree for enforcetaent of lion against the zamin- 
dari rights and interests of applied for eBeention by attachment and sale ol 

♦ Firat Appeal No. 112 of 1886, fropa an order of Mirm Abid All Kh^ 
Subordinate Judge of Sh&hiahfinpur, dated the |th December, 1885# 
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certain BhareSf one of wWcliwas recorded in the kTieimt in the name of E*, and two 
others in the name of his brother's widow* The shareshaving been attached, 
the judgment-debtor died, and J, his brother, and L, his son, were substituted as his 
representatives. In execution of the decree, only the share which had stood re- 
corded in the name of the deceased judgment-debtor, and which was in possession 
of J and L as his representatives, was sold; and the decree-holder then applied for 
sale of the other shares which had been attached. To this B objected under s. 281 
of the Civil Procedure Code, claiming to he the owner of the shares in question. 
Before the hearing of her objections she died, and L applied to have his name 
brought upon the record in her place for the purpose of supporting the objec- 
tions. An order having been passed disallowing the objections which had been 
filed by L appealed to the High Court. A preliminary objection was taken 
on behalf of the decree-holder to the hearing of the appeal, on the ground 
that as the first Court's order related to Lh claim, as the heir of to have the 
shares entered in her name released from attachment, it must be regarded as 
passed under s. 281 of the Civil Procedure Code, and as conclusive, subject to Us 
bringing a suit to establish his right. On the; other stde, it was contended that, L 
being the representative of the deceased judgment-debtor A, the first Court's order 
must be regarded as passed under s. 244 of the Code, and the appeal would there- 
fore lie. 

BM that the prelimitiary objection must prevail, and the first Court's order 
must be regarded as passed under s. 281 and not under s. 244 of the Code, inas- 
much as Us claim which was rejected by it was nothing more than to come in as 
B's representative for the purpose of supporting her objections; and it was in 
right of a third person, whose interest he asserted to have passed to him, that he 
prayed admission to the proceedings, and this character was wholly distinct from 
that be filled as the legal representative of, his deceased father. Because L 
happened; for the purpose of the execution-proceedings, to be his father’s legal 
representative, and to be liable to satisfy the decree to the extent of any assets 
which might have come to his hands, it did not follow that any rights claimed by 
him through a third person must be dealt with, and could only be dealt with, be^ 
tween him and the decree-holder in the execution-proceedings. 

Waked All V. Jumaee (1), Bam Ohulam v. JBamru Kuar (2), Sita Bam v. 
Bkagvoan Das t3), Shankar Dial v. Amir Haidar (4), JSFath Mai Das v. Tajammul 
Husain (5)* atifi Banai Lai Khan v. Sashi Bhuson Biswas (6), referred to. 

The facts of this case are stated in the judgment of Straight, 
Ofig. C. J. 

Munshi an /’I'asad and Pandit Band Lai, for the appel- 

lant 

Mr. Carapiet, for the respondent. 

Stkaight, Offg. 0. J.— In order to make the qaestions that have 
been raised in this appeal intelligible, it is necessary to state thei 
a) 11 B' I-' «•. (A> I. L B., 2 All. 752. 

(2) I. L E,, 7 All. 647. <6) I. L. E. 7 AIL 36. 

(3) 1. L. E., 7 All. 733. (6> 1. L. E , 6 Calc. 777. 
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following facts, and the accompanying table may facilitate tbo 
doing so : — 

Jawaliir, Kaahi Earn. 

I 1 

Kalian Singh, arnrHod (I) Bhagirathi, 

mam^^ (2) Bijai Knar* 

Bahori Dal (appellant). 

On the 2nd January, 1875, Kalian Singh oxocutod a bond 
in favour of Gauri Sahai, roapondont, hypothecating hia zamin- 
dari rights and interests in mauza Dova Kanchan. He was at that 
time recorded in the khnoqt as proprietor of a 5 hiswas share in that 
mauza, and Musammats Bhagirathi and Bijai Kuar, the widows of 
his deceased uncle, Kashi Ram, were respectively described therein 
as owners each of a 5 biswas share. On the 28th September, 1883, 
Gauri Sahai obtained a decree for enforcement of lion against the 
entire zamindari rights of Kalian Singh in mauza Deva, hypothecat- 
ed iu the bond of the 2nd January, 1876, but his claim against the 
person and other property of the obligor was dismissed. Owing to 
some antecedent litigation that had taken place between Bijai Kuar 
on the one side, and Kalian Singh and Musammat Janki on the 
other, in reference to the 5 biswas share recorded in Jaiiki’s name 
a compromise was arrived at between them, by which it was agreed 
" that mutation of names in respect of the property in dispute 
should be effected in favour of Musammat Bijai Kuar, and that she 
should remain as heretofore in possession of the said property and 
other properties sitmite in mauza Deva and mauza Ghasita, and 
that the said property shall bo responsible for any debts due fiom 
us Kalian Singh and Musammat Janki.” One her side Bijar Kuar 
said:— “ I shall have no right to transfer any property, nor shall 
the said property be liable for any debt due from me. I shall have 
a life-interest in all the estate left by my deceased husband.” This 
arrangement was given effect to by the removal of Janki’s name 
from the khewat as to the 5 biswas share, and the substitution of 
Bijai Kuar s, who thus stood entered in respect of two shares of 5 
biswas each. 

On the 14th April, 1884, Gauri Sahai made his first application 
or execution by attachment and sale of the hypotliecated rioI,ta and 
interests of his obligor, which he described as » o biswas orterod in 
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tlio naire of Kalfaa Smgli/ jiidgment- debtor^ and 5 bfswas in the 
name of Janki and 5 biswas in that of Bijai linar, in manza Deva, 
of whicli Kalian Singh is the owner.’' As I have already stated, 
Janki’s name had been escpnnged and no share stood in her name 
at all On the 23rd April, 1884, the Court issued an attachment 
against the whole 15 biswas, and on the 11th of May following 
they were attached. On the 8th June, 1884, Kalian Singh, the 
judgment-debtor, died, and Janki, his wddow, and Bahori Lai, his 
son, were substituted as his representatives on^the 18th of the same 
month. 

On the 29th of November, 1884, the Subordinate Judge trans- 
ferred the execution-proceedings to the Collector of the district, 
and on the 20bh June, 1885, the Collector put up* and sold only tha 
6 biswas share which had stood recorded in the name of the deceased 
jndgmcnt'-debtor, and which was in the possession of Janki and 
Bahori Lai as his representatives. Subsequently, Gauri Sahai 
applied for sale ofthe 5 biswas which he described as entered in 
the name of Janki and the 5 biswas in the name of Bijai Knar. 
On the 19bh September, 1885, Bijai Knar filed objections, stating 
that Janki had no interest in the property, that she (Bijai Kuar) 
was the owner, and that any interests derived by Janki from her de- 
ceased husband had already been sold by the decree-holder. The 
14tli November^ 1885, was fixed for the hearing of these objections, 
but before that date Bijai Kuar died, and on the 11th November 
Bahori Lai, under the guardianship of his mother, applied to 
have his name brought on the record in her place with the object 
of supporting her objections. This was done subject to anything 
that might hereafter be urged by the decree-holder. On the Sth 
December, 1885, he in his turn put in objections to the efiect that 
any interest Bijai Kuar might have had in the property died witli 
her, and that she left no rights that could pass to Bahori Lai as 
her heir ; on the contrary, that anything she had was in reality the 
property of Kalian Singh, that it was hypothecated in the bond 
* of the 2nd January, 1875, and that by the terms of the compromise 
between Bijai Kuar and Kalian Singh and. Jankij the first-named 
had agreed that the property should be liable for the debts of 
Kalian Singh. Those objections were heard and disposed of by the 
^ Subordinate Judge on the 7th December, 1885 ; and he held that 
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« no specmed share of Kalian Singh has been charged ntider the 
decree sought to be es:ecnted and under the bond dated the 2nd 
Januaryy 1875, the basis of the decree ; on the contrary, a charge 
was created on the whole right and interest in mauza Deya Kan- 
chan ; therefore the share of Kalian Singh in the property, stand- 
ing in the name of Rijai Knar, should also be considered hypothe- 
cated, The objection that the property of Bijai Knar had been 
exempted should not have been allowed. She might have perhaps 
continued in possession during her lifo^ but she died while the 
suit was pending. The son of Kalian Singh, the Iteir of the judg- 
ment-debtor, wishes to become the representative of Bijai Kuar, 
but the Court thinks none can become her representative, her in- 
terest having been merely life interest t ordered that the claim bo 
disallowed with costs.” 


It is obvious therefore, from the terms of the order of the 
Subordinate Judge, that the proceeding before him had reference 
to the objeqtions which had been filed by Bijai Kuar, and sup- 
ported by Babori Lai, through his guardian, pursuant to. the order 
granted on the application of the lltli November, 1885. The 
decision of the Subordinate Judge was appealed from by Baliori 
Lai to the Judge, and among the pleas was the fourth to the 
following effect: — As applicant is the representative of Kalian 
Singh, judgment-debtor, and the execution is taken out against 
him, all the objections raised by him should ham been set at rest 
under s. of the Civil Procedure Code^md he should not be 
made to prefer a claim.” The Judge disposed of the ease upon 
a preliminary point of jurisdiction, holding that as ^Hhe decree, in 
the execution of which the objection is taken, is over Rs. 5,000 in 
amount,” this Court, and not his Court, was the proper appellate 
tribunal. He accordingly retumed the memorandum of appeal 
for presentation here, and this ia the mode in which the matter 
comes before us. When the case came on for hearing, Pandit 
Bkhamlar Nath^ for the respondent, took aprclimiiuiry objoction to 
the effect that the proceeding before the Subordinate Judge having 
taken place in reference to the claim of Bahori Lai, as’tbo heir of Bijai 
Kuar, to have the 10 bis was share released from attachment, his 
order must be regarded as passed under s. 281 of the Civil Proce- 
dure Code, ^ and such being the case, and it being conclusive, 


631 


TOL: Tin.] ALLAHABAD SHIES. 

subject to Babori LaFs bringing a suit to establish Hs rigbt^ no 
appeal lay to this Court. In reply for the appellant, it was urged 
that the proceeding before the Subordinate Judge must be regard- 
ed as held under s. 244, Bahori Lai being the representative of 
Kalian Singh, and in support of this contention a ruling of the 
Privy Council— WafiedL AU v. Jumaee (l)--and one of this Court— 
Earn Ghulam v. Hazaru Kuar (2)— were referred to, 

I think that the preliminary objection urged for the respond- 
ent is a valid one and must prevail. It is clear that the objec- 
tions filed by Bijai Kuar on the 19th September, 1885, were put 
in under s. 278 of the Code, and that, whether rightly or wrongly, 
she claimed to be entitled to the two shar es of 5 bis was each, and 
on that groifhcl to have the decree-holder’s attachment released. 
Had she survived, those objections would have had to be considered 
and disposed in the manner provided in ss. 280 and 281, and 
bad the decision been adverse to her, her remedy, and her only 
remedy, would have been a suit of the kind mentioned in s. 283, 
All that Bahori Lai sought to be allowed to do was to come in as 
the representative of Bijai Kuar for the purpose of supporting 
those objections, and it was his claim to do this that was rejected 
by the Subordinate Judge, and nothing more. It was in right of 
a third person, whose interest he asserted to have passed to him, 
that he prayed admission to the proceedings, and this character was 
wholly distinct and apart from that he filled as the legal represen- 
tative of his deceased father, in which capacity he had been cited 
after the passing of Gauri Sahai’s decree. No application had 
been put in by the decree-holder, which would have made the 
second paragraph of s. 234 applicable, and in my opinion it is impos- 
sible to hold that the question decided by the Subordinate Judge, 
which is sought to be impeached on appeal here,, was one that fell 
within the purview of cl. (c), s. 244 ; on the contrary, if any sec- 
Mou covers the Subordinate Judge’s order, it must be s, 281. I do 
not think that because Bahori Lai happens, for the purpose of the * 
execution-proceedings under Gauri Sahai’s decree, to be the legal 
representative of his father Kalian Singh, and to be liable to satisfy 
it to the extent of any assets which may have come to his hands, 
that any rights claimed by him through a third person must b© 
(1) 11 B. L. R. 149, C2)I*L.R. 7 AIL 547. 
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dealt witX and can only be dealt -witli, between bim and tbe 
deoree-holder in the execution-proceedings, in wHoh, be it observed, 
only for the property of the deceased which has come to his hands, 
and has not been duly disposed of, can any personal responsibility 
attach to him. I do not understand the Privy Council ruling, or 
the judgment of this Court referred to by the appellant’s learned 
pleader, to lay down the proposition that the legal representative 
of the judgment-debtor, brought in after decree, is constrained to 
have his title, possibly to a large property, determined by the sum- 
mary method adopted in execution-proceedings, and that because he is 
another man’s legal representative, ho is placed in a worse position 
than other people, and has no remedy by suit. Both the cases had 
reference to persons who had been cited in the suit as representative? 
of a deceased person before decree, and so far as the ruling of their 
Lordships of the Privy Council was concerned, its direct object was 
to determine that such persons wore parties to the suit for the pur- 
pose of s. 11 of Act XXIII of 1861, and their remarks referred to by 
my brother OldSeld in Ram Qhulam v. Hataru Kuar {1) are direct- 
ed to that point and tliat point only. I allow the preliminary objec- 
tion, that the order here was not passed under s. 211 of the Code, 
and dismiss the appeal with costs. 


Mahmood, J. — I confess that I have had considerable doubts 
upon the question of law raised in this case, and the difficulty is 
considerably enhanced by the fact that there exists a long conflict 
of decisions in the published reports as to how far the representa- 
tive of a judgment-debtor can be dealt with as a party to the suit 
for purposes of execution-proceedings relating to ihe questions under 
8. 244 of the Civil Procedure Code. The most important case upon 
the subject is WahedAliv. Jumaee (2), whore the Lords of the 
Privy Council held that a party sued in a representative character, 
against whom a decree is obtained, is a party to the suit for purposes 
of execution of such decree. The same is the effect of Omm-un- 
nism Khatoon v, Ameev-nn-nma- Khatoon (3). The rule appears to 


have been carried further by a Division Bench of the Calcutta High 
Court in Ameer-un-nma Khatoon v,M>>.er Mosttfer ITomin Choio- 
dhry (4), where the same rule was applied to iho case of a person 


(1) I. L. B., 7 All. 647. 

( 2 ) n 13 , L. R. 148. 


(S) 20 W. B. 162. 
(4) 12 13. L. R.-66. 
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wlio was not a party to tbe decree, but had been brongirupon IB SB ^ 
the record as representative of the deceased jadgment-debtor in the Lae 

execution-proceedings. The view is in accord with a much older rul- Gji^bi 

ing of the« Madras High Court in Buddit Bamaiya v. C. Ven'kaiya {l)^ Sahai. 

where it was held that questions arising between the parties to the 
suit cannot be limited to questions arising between those wlio were 
parties to the suit at the date of the decree ; but after decree 
the representative of a decree-holder, or the representative of a 
defendant against whom an execution* is sought, become parties to 
the suit for the purposes of execution. The same is the effect of a 
later ruling of the same Court in iiunyaZt V. Mayan (2). On the 
other hand, the rulings of this Court in two cases — Abdul Rahman 
r, Muhammad Far (H) and Awadh Kuari v, Rahtu Tiwan (4) seem 
to proceed upon sl ratio decidendi which appears to be inconsistent 
with the rulings above referred to. Indeed, in Nimla Eariahei 
V, Ram Farabi (5), Sargent, 0. J., referring to the former of 
these cases, declined to follow it, regarding it to be inconsistent 
with the Privy Council ruling, and he adopted the ruling of the 
Madras -Court in Arundadhi Ammyar y, Rai^sha Ay yar (6), 

Again, the rulings of this Court in Mam Ghulam rFHazaru Kuar 
(7) and Sita Ram v. Bhagwan Das (8), in both of which 1 con- 
curred with my brother Oldfield, laid down the rule that the 
representative of the judgmeixt-debtor who had objected that the 
property attached had been acquired by himself, and not in- 
herited from the jadgment-debtor, and was therefore not liable 
in execution, must be treated as a party to the suit within the 
meaning of s. 244 of the Civil Procedure Code, and- the objection 
must be. dealt with in execution of the decree. I must also here 
point out. that whilst in the latter of these cases the representative 
of the judgment-debtor was brought upon the record in the execu- 
ti6n-proceedings subsequent to the decree, in the former case the 
representatives were themselves impleaded in the original suit in 
that capacity, and the decree had been obtained against them. In 
delivering ray judgmenfe in the case, whilst concurring ’^ith my 
brother Oldfield, 1 expressed the view that the turning point upon 
which the application of the rule contained in s. 244 of the Civil 

(5) L L. B., 9 Bom. 458. 

(2) 1. L. IL, 7 Mad. 255. (6) I. L. B., 5 Mad. S91. 

^ ^ (7) I. L B., 7 AIL 547. 

C4) I. L. B., 6 All. m 8) I. L. B,, 7 AIL 7a3, 
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Procedure Oode, barring adjudication in a regular suit, depends, is, 
whether the judgment-debtor, in raising objections to execution of 
decree against any property, pleads what may analogically be called 
a jus ter til, or a right which, although he represents it, belongs to 
a title totally separate from that which ho personally holds in such 
property. And I also held that this view was consisttmt with tho ratio 
decidendi which had boon adopted by my brother Oldliold in S/tankar 
Dial V. Amir [Jaidar (1), and which I followed in JS'ai.h Alai Das 
V. Tajammul IJiisam (2), and at the same time I expressed my dis- 
sent from the ruling of a Division Bench of tho Culontta Court in 
Kanai Lull ivAon v. Sashi Bhuson Bisioas (3), which goes the 
length of holding that even where a person, upon tho death of a 
Hindu widow, is made a party to tho suit as reversionary heir to the 
estate, and a decree is passed against him, he may in a subsequent 
suit claim to establish that tho decree covered only tho life-interest 
of the widow. Tho ratio deeidendi adopted in the ruling seems to 
be that, although the plaintiff was impleaded in the decree as the 
representative of the widow, the nature of his claim was such as to 
-exclude it from the operation of s. 244 of the Code— a view winch 
I could not reconcile with the ruling of the Lords of tho Privy 
Council in Waked AH v. Jiimaee (4). Those are not tho only reported 
oases which complicate the question ; and in this state of the case- 
law, 1 felt inclined to ask the learned Chief Justice to refer this 
case to the Pull Bench. But I am not prepared to dissent from 
him in the distinction which ho has drawn between this case and the 
ridings to which I have referred. The present appellant was no 
party to the original decree of the 28th September, 1888, and be 
was impleaded in execution- proceedings as the representative of the 
originaljudgment-debtor, Kalian Singh, and in that capacity he 
might, according to the rulings to which I have already referred, be 

treated as a party to the suit for purposes of s, 244 of the Code, But 

the case, as it has come before us, does not, as the learned Chief Justice 
has shown, relate to such capacity. In the oxeoution-prooeedings 
a third party, Musammat Bijai Kuar, who could under no condi- 
tions be regarded as the representative of tho judgmont-dobtor, 
Kalian Singh, raised objections on the 19th Soptomhor, 1885, to 
the attachment of tho property, and her objections were uudoubt- 

(1) t. L. B,, 2 All. 7S2. (8) I. L. E, 6 Calc. 777. 

(2) I. L, B., 7 All. 36. (4)11 B. L. R. 140. 
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edly sucli as are confemplated by ss. 278-281 of the CItjI Pro- ^^86 
cedur© Code. The 14th November^ 1885^ was fixed for the heariBg "bahoei La& 
of the objections ; but the objector died in the meantime, and the ^ ^ 

present appellant had his name substituted as the representative of SiHAr. 
the objector, and the objeelious were disposed of on the 7th De- 
cember, 1885, and tiiis is the order from which this appeal has 
been preferred. 

Upon this state of things, I am not prepared to dissent from 
the learned Chief Justice in the view, that the case is not on all 
fours with the Privy Council ruling in Wahed AWs Case (1), and 
that it is distinguishable from the other rulings to which reference 
has been made* Nor am I prepared to dissent from him in the 
view that the mere circumstance of the representative of a 
deceased judgment-debtor becoming the representative also of a 
deceased third party, who was objector in the execution-proceed- 
ings, will not preclude him from prosecuting those objections, and 
that the adjudication upon such objections falls beyond the scope 
of s. 244 of the Code. Indeed, as the learned Chief Justice has 
pointed out, the matter was dealt with in the Court below as objec- 
tions by a third party, and there can be little doubt that the order 
of the '7th December, 1885, now under appeal, was passed under 
s. 281 of the Code, as it disallowed the objections upon the ground 
that the appellant had inherited nothing from the original objector, 

Musammat Bijai Kuar, And this being so, I am not willing to 
disagree with the learned Chief Justice in holding that, under the 
circumstances of this case, the proper remedy for the appellant 
would be a suit such as is contemplated by s. 283 of the Code. 

For these reasons I concur in the order which the learned Chief 
Justice has made. 

Appeal dismissed. 
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Before Mr» Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmocd, 
QUKEN-BMPRESS v LOCHAN. 

Murder ’^Culpable homicide not amouniing to murder^Grave and sudden provoca^ 
iion^Act XL V of 1860 i^Pmal Gode% ss. ZOO, Exception 1, 802, 304. 

An aceased person was convicted of culpable homicide not amonnting to 
murder in xeapect of to widow of his cousin, who lived with. him. The evidence 

(1) 11 B. L. E. 149. 
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showed tliat the accused was seen to follow Ihe deceased foi? a ConsMcrahle dis- 
tance >vith a gandana or chopper, undet circumstances wtvioh iudicatod a belief on. 
bis part that she was going to keep an assignation, and with the purpose of detect" 
ing her in doing so. He found her in the act of conuection with her paramour> 
and killed her with the chopper* 

ileW that the conviction must be altered to one of murder, as the accused 
went deliberately in search of the provocation sought to bo made the mitigation 
of his offence, and under the circumstances disclosed it could not ho saiil chat ho 
was deprived of self-control by graVc and sudden provocation, Qmin’‘,Empr€BB r, 
Damarua (1) and Queenr Empress v, Ifohafi (2) referred to* 

This was a case the record of which was called for by Siraighf, 
OfFg. 0* J.; in the exercise of the High Court’s powers of revision. 
The case was one in which one Lochan had been convicted by Mr, R* 
J. Leeds, Sessions Judge of Gorakhpur, of culpable homicide not 
amounting to murder, and sentenced to five years’ rigorous impri- 
sonment, the Sessions Judge’s order being dated the llth March, 
1886. 

The facts of the case are stated in the order of the Court. 

Neither the prisoner nor the Crown was represented. 

Straight, OfFg. C. J. — This is a case of revision in reference 
to a deeisiou of the Jad<re of Gorakhpur, convicting the accused 
Lochan of culpable homicide not amounting to murder, and sen- 
tencing him to five years’ rigorous imprisonment. The ease was 
called up by me, on perusal of the Gorakhpur sessions statement 
for March, and w^e have had notice issued to the accused to show 
cause why the conviction recorded against him should not be al- 
tered to one of murder under s. 302 of the Penal Code, and why 
his sentence shoald not be enhanced to that provided for that 
offence. 

The circumstances of the case are shortly these. The acensed 
Lochan, son of Janki, Sainthwar by caste, aged 25, resided at the 
village of Balohi in the Tarkalwa Police circle. Along with him 
lived Musammat Jadni, deceased, aged about 25, the wddow of his 
deceased first cousin Ramphal; On the evening of Thursday, the 
10th of December last year, about 8 o’clock, the accused was near 
his house, cutting up sugar-cane with a gandasa^ and near by him 
were two men, Wall Juhha md Musa AMr. According to the 
evidence of these persons the deceased, Musammat Jadni, passed 
(1) Weekly Notes, X885, p. 197. (2) Anie^ p, C22. 
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close to them alonOj going in a southerly direction^ and soon after 
she had gone on her way, the accused followed, taking his 
with him. As to what then happened we learn from the eYidence 
of one Beni Madho, a caste-fellow of the accused, who says that 
on the night of the 1 0th the accused came to him and stated that 
Mnsammat Jadni %vas lying dead in the arMr field. She was 

committing fornication with FIml, Panthwar. I ^vent up, and 
Plml ran away. I then killed her with my chopper.’’ The body 
of Mnsammat Jadni was found on the 11th lying under a mango 
tree, with a number of wounds upon the neck, head, and arms, 
and it was obvious that death must have supervened almost imme- 
diately upon the infliction of these injuries. Complaint was lodged 
at the Tarkalwa police station on the morning of the 12th, and 
the accused was, in due course, arrested. Before the Magistrate 
Phul, the man referred to by the accused in his statement to Beni 
Madho, deposed to the effect that he was in the act of having con- 
nection with Mnsammat Jadni under the mango tree when he was 
surprised by the accused ; that he thereupon jumped up and ran 
away, and as he ran he turned round and saw the accused striking 
the deceased woman. lu the Sessions Court he denied that he 
was in the act of having connection with Mnsammat Jadni when 
the accused came up, and stated he was only conversing with her. 
The assessors did not believe the evidence for the prosecution, but 
such reasons as they gave for not doing so appear to be quite 
insufficient. The learned Judge was of opinion that the guilt of 
the accused, of having caused the death of Musammat Jadni, was 
fully established ; but he considered that, having regard to all the 
facts, the act of the accused in doing so was, by reason of grave 
and sudden provocation, reduced to culpable homicide not amount- 
ing to murder. He therefore convicted him of that lesser offence, 
and sentenced him to five years’ rigorous imprisonment. With 
regard to this decision, all I have to say, in the first place is, that 
the evidence and all the surrounding circumstances, to my mind, 
place it beyond doubt that the hand of the accused did the unfor- 
tunate act which caused the deceased woman’s death. I see no 
reason whatever for distrusting the testimony of Beni Madho, and 
I think the learned Judge gives a reasonable explanation of his 
somewhat singular conduct in not at once reporting what the 
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accAis^sd Imd saiil to him oti the night; of the commifsiem of the 
crime. No doubt there is the contradiction to which I have 
already adverted in Phul’s two depositions; but the loarnod 
Jadgo has preferred that made in the first iustanco before the 
Magistrate, and it was in the prisoner^s interest that ho did so^ 
for the purpose of measuring the nature of his offence ; and thongh 
ho may have so far discredited his later statement, Ido not think 
this discrepancy should invalidate the rest of his evidence. But I 
think the learned Judge was wrong in holding that there was grave 
and sudden provocation of the kind that reduced the offenee of the 
accused from murder, with which he was charged, to culpable he^ 
micide not amounting to murder. I have already, in the case of 
Queen-Empress v. Damarua (1) stated the rule, as I believe it to 
be, which governs the matter, and my brother Brodhurst and I 
have recently acted on the same view in Qmen- Empress v. Mohan 
(2). In the first place, the relation in which the accused stood to 
the deceased was not that of a husband, though it is quite possible, 
from her living in the house with him, that they wore on intimate 
terms, and that his act may have been animated by jealousy. But 
there is no proof of this, and^ I must take tlio accused’s own ver- 
sion of the matter ; and even adopting the learned Judge’s view 
that he caught Musammat Jadni in the very act of connection, I 
am of opinion that there was no grave and sudden provocation 
proved of the character that a Court of Justice ought to accept as 
reducing the crime of murder to that of culpable homicide. The 
accused taking the chopper with him, and thereby indicating that 
he contomplaled resorting to violence, followed the deceased woman 
a eoBsiderablo distance, obviously, to my mind, with the belief 
that she was going to keep an assignation, and with %the deliberate 
purpose of detecting her in doing so. He neither called her to 
come back, nor remonstrated with her, nor sought to induce her 
to return, biit silently pursued her, and marked her down at the 
spot where he killed hen In other words, he went deliberately iu 
‘search of the provocation, which is now sought h> be made the mi- 
tigation of his offence. As 1 have already observed, ho was not 
the husband of the woman, and there was no moral obligation 
upon him to constitute himself her executioner for her transgros- 
(1) Wceklj Notes, 18S5^p. Uh (2) p. C22, ^ 
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8 ) 011 . I cannot for a moment hold that, nncier the circumstances 
disclosed, he was deprived of self-control by grave and sndden 
provocation, for (to quote a passage cited from Omhy's Case, 2 
Lord Eiiymond, 1485, in “ Eussell on Crimes and Misdemeanours,” 
Vol. I, 4th ed. p. 725) “ in cases of tliis kind the immediate objeGt of 
the inq^uiry is, ’wliether the suspension of reason arising from sacldGii 
paasion continued from the time of the pro^doation received to the 
Very instant of the mortal stroke given | for if, from any circum- 
stance whatever, it appears that the party reflected, deliberated, or 
cooled any time before the ftital stroke given ; or if, in legal pre- 
sumption, there was time or opportunity for cooling, the killing will 
nmount to murder, as being attributable to malice and revenge, 
rather than to human frail ty.’* JSuch being the view I iake of the 
case here, the conviction of the accused must bo altered to one of 
murder under s. 302 of the Penal Code, and in accordance with 
s. 439 of the Criminal Procedure Code, the sentence will also be 
altered to that provided for the offence, namely, transportation far 
life. I think, however, that, having regard to the facts, and making 
allowance for the peculiarities of native character in reference to the 
misconduct of women of their families, especially among the less 
advanced and inore ignorant residents of the rural districts, I niay 
properly recommend the Government to commute the sentence to 
fourteen years’ transportation, 

MaumooPj J., concurred. 


APPELLATE CIVIL. 


]Before Su.Htcc. Oldjield and • 

HAEDEO I>A6 CAfpjsllakt) ZAMAN KHAN (RESFONDESt).^ 

of deer ee-~Securit^ for mstm of property taken in Qsecuiion—Be'oer- 

of decree — JEsecution against surelp-^Cinil ProeedureGodCy ss, 545 , 546 . 

S. 253 of Civil Procedure Code contemplates a suit pending at tlie time 
security is given for laerformance of the decree, and does not apply to a case where 
the litigation in the Courts of first instance and of first appeal has ended, and no 
second appeal has been instituted in the High Court when security is given. 

Second Appeal No. 58 of 1886, from an order of W. H. Hudson, Esq., District 
Jxidge of Earukhabad, dated the 15th April. 1886, reversing an order of Rai Chedi 

Ldh Subordinate Judge of Earukliabad, dated the 6th tJimu u-y, 1836. 
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The holder of a decree affirmed on appeal by the District Court took out execu- 
tion to recover costs awarded. Costs were deposited by the judgiucnt-dobtor 
and paid to the deoree-holdor, and a surety gave a bond by which ho underlook to 
refund the amount to the judgment-debtor in the evemfc of tho latter succouding 
in appeal to the High Court, and of the decree- holder failing to r<'puy him. lldvo 
judgment-debtor subsequently filed an appeal to tho High Court and was successful, 
and he then applied in tho execution department to recover tho amount from tho 
surety. , 

i/i’ld that the Court executing the High Court’s decree had no jurisdiction to 
execute it against tho surety. 

The facts of this case are stated in the judgment of the Court, 

Munshi Kashi Fnuacl^ for the appellant. 

Shah Jsad AU^ for the respondent, 

OhDFlELDj J. — One Dwarka Prasad obtained a decree against 
the respondent Muhammad Sahib Zaman Khan, and it was affirm- 
ed in appeal by the District Court on the 10th December, 1881* 
After this he took out execution to recover costs awardeth The res- 
pondent applied to stay execution on the ground that he proposed 
to file an appeal to the High Court, 

Execution was not, however, stayed and the costs were deposit- 
ed by tho respondent and paid to Dwarka Prasad, and the appellant 
gave a bond, by which he undertook to refund the amount to tho 
respondent, in the event of the latter.suoceeding in his appeal to the 
High Court and of Dwarka Prasad failing to repay to him the 
amoant. The respondent subsequently filed an appeal to the High 
Court and was successful ; and ho then applied in the execution 
department to recover (ho sum from the appellant, and his applica- 
tion was disallowed by the Court of first instance, but has been 
allowed in appeal by the Judge. The appellant appeals to this Court 
on the ground that the Court executing the decree had no jurisdic- 
tion in the matter. I think the plea is valid. Bs, 545 and 546, 
and 253, Civil Procedure Code, have been referred to as enabling 
the Court to deal with the respondent’s application, but they do not 
appear to be applicable, S. 645, Civil Procedure Code, contem* 
plates proceedings to stay execution of decree on security being 
given by tho applicant, and s. 546 is a provision for stayingexe- 
cution when an appeal is pending, but tho security given in tho 
ease before us was not made under circumstances to which tho provi- 
sions of that section are applicable* 
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S. 253 provides tliat whenever a person lias, before the passing 
of a decree in an original suit, become liable as surety for the per- 
forinance of the same, or of any part thereof, the decree maj be 
executed against him to the extent to which he has rendered hiiu- 
self liable, in the same manner as a deeree may be executed against 
a defendant. But this section contemplates that there shall be a 
suit pending at the time security is given for its performance, and 
would not seem to apply to a case like this, where no suit can be 
said to have been pending, as the litigation in the Cour t of first instance 
and Court of appeal hud ended, and no second appeal had been 
instituted in the High Court when security was given, 

I do not therefore think that s. 253 will apply so as to allow the 
decree of the High Court to be executed against the surety. 

I would decree the appeal, and set aside the order of the Court 
below with costs, and restore the order of the Court of first instance. 

MahmoOd, J.^ — I agree. 

Appeal allowed* 

Before Mr, Justice Oldfield and Mr. Justice lyrreU. 

ACHOBANDIL KUARI (Defendant) v. MAHABIR PRASAD 
(Plaintiff).* 

Vendor and purcha&er — Mon-payment of consideration money — Burden of proof. 

In a suit for possession of land alleged to Lave been purchased under a 
registered deed of sale, the defendant- vendor admitted the execution and regis- 
tration of the deed, but denied receipt of consideration. The deed was dated! in 
January, 187S,!]and the suit was ihsti bated in 1884. It was found that the vendor 
had been in possession during the whole of that period. The plainti^ produced 
no evidence in proof of the payment of consideration. 

jJeZd? that although under ordinary drcumstances the party to a deed duly 
executed and registered who alleges non-payment of consideration is bound to 
prove his allegation, the fact that the plaintiff and his predecessor, had silently 
Biihmitted to the withholding of posBession for upwards of eight years, combine<l 
with the continuous possession of the vendor, favoured the allegation of the latter 
that possession had been withheld because of the non-payment of consideration, 
and raised such a counter-presumption as to make it incumbent on the plaintiff 

to 

* Second Appeal No. 1509 of 1885, from a decTee of B J. Leeds, Eaq.^ 
District Judge of Gorakhpur, dated the 3rd August, 188^5, utodifjing a decree of 
Bai Raghu Nath Sahai, Subordinate Judge of Garakhpur, dated the 20th December, 
:i884.' V " ■■ ■ 
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IM?, therefore, tliat iu the absence of sneh evidence, and of evidcn c to 
explain the fact of the plaintilt being out of poasession, the suit failed. 

The facts of this case aro stated iu tho order of remand* 

Babu i?a7'oda Fmsad^ for the appellant* 

Mr, /. Simeon^ for the respondent. 

TniRELL, J. — Tho plaintiff brought this suit as heir to his 
brothor, whoj in Jauiiarjj 1876^ is said to have purchased from 
the appellant and her mother and other persons a two annas and 
eight pies share in rnauxa Nagpur. The plaintiff alleges that his 
brother got possession after the purchase, and held possession 
until his death, and after his death, ho held possession until (Asarli 
1288) 1881, when ho was forcibly ejected by tho vendors, of whom 
appellant is one. He therefore sued for reinstatement and for 
mesne profits. The appellant defended the suit, admitting that 
the deed of January, 1876, had been executed and registered by 
the vendors, but alleging that the transaction stopped there, no 
corisideratioa having been received, and no possession transferred, 
tho plaintiffs allegation as to his possession being untrue. Tho 
first Court gave tho plaintiff-respondent a decree, and tho dofen- 
dancs appealed to tho District Judge, who fouud that the appel- 
lant’s allegation was true as to possession never having heeu 
given to the plaintiff-respondent or to his brx)ther, tlio original 
vendee. On tho plea as to consideration, tlui Judge found that 
execution of the sale-deed being admitted by the defendants, who 
also had acknowledged receipt of consideration before tho Regis- 
trar, the burdan of proving non-payment of consideration rested 
on them, and that they had failed to prove its non-payment. The 
Judge thereupon decreed the suit against the appellant in favour 
of the plaintiff, exempting Musammat Chundar Bali on the ground 
of minority. 

It is doubtless true that the party to a deed duly executed and 
registered, who alleges non-paymeut of consideration, is ordinarily 
bound to prove his allogatioa; but we thiuk the Judge has over- 
looked the peculiar circumstauoea of this ease. Ho had found 
that possession had uever beau transferred, aud that the plaintiff 
and his predecessor had silently submitted to tho withholding of 
possession for upwards of eight years* ' 


VOL. vm 3 


ALLAHABAD SERIES. 


643 


This state of tliingSj combined with the contmnons possession ^ 
of the vendors, favonred their allegation that possession had been 
withheld because of the non-payment of consideration, and raised 
such a counter-presumption as to make it incumbent on the plain- 
tiff-vendee to give evidence that consideration had in fact passed. 

In order that an inquiry may be made on this point, we must 
remand this case for trial of the following issue 

Did the brother of the respondent pay the consideration of the 
sale-contract to tha appellant and the other vendors under the deed 
of January, 1876; aud if he did, how does it come to pass that he has 
been kept out of possession till the present time ? 

On return of the finding, ten days will be allowed for objections; 

Oldfield, J. — I concur. 

The lower appellate Court found on this issue against the res- 
pondent, as he produced no evidence to prove payment of the pur- 
chase-money. On the return of its finding the High Court delivered 
thofollowingjudgments:— 

Oldfield, J.— We must decree this appeal. It was for the 
plaintiff-respondent, under the circumstances of this case, to prove 
that consiJeralion-money passed on the sale-deed of January, 1876, 
and to account for being out of possession of the property since the 
alleged purchase. No evidence was adduced by him on this point 
in the first Court, nor in the lower appellate Court, although we 
remanded the case for that purpose. The Judge says that the 
respondent had ample opportunity afforded him of addacing evidence, 
bub no evidence of any kind was adduced by him, and as he has not 
established that any consideration was paid, the suit fails. 

The decisions of both the lower Courts must be set aside and the 
plaintiff’s Auit dismissed ^yith costs in all the Courts. 

Tvrkell, J.- — 1 am quite of the same opinion. We remanded 
the case in the interest of the respondent, to enable him to adduce 
proof of payment of consideration and explain the fact of being out 
of possession. In the absence of any evidence,- the Judge was ob- 
liged to find the issue against him, and under these circumstances we 
have no alterna^^^^^ to hold that his suitlails. 

Appeal alloioed^ 
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Before Mr* JusUce OtdfeU and Mr, Jtmtke Tj/rrelL 

BASDEO (DtMNBANT) -u. GOPAL (l^hktmww) * 

Limliarm-SuU to obtain a declaraSmi that mi alleged adoptl >n m inraiid or never 
tool: plaoe-Snt for possession of immoveMblc propcrig^Act XV of 1877 
(I/mUatlon Act), schAl^ Mos 118,141. 

Art. 118 of the Limitation Act applies only to suits whore the relief daimed 
is purely for a declaration tlmt an alleged adoption is invalid or never In fact 
took place. Such a suit is distinct from a suit for possession of property, and tho 
latter kind of suit cannot be held to be barred as a suit brought under art 118, 
merely by reason of its raising a q[uestiott of the validity of an adoption, but Is 
separately provided fox by art, 141. It is discretionary in a Couft to grant 
relief by a declaration of a right, and conse(iuently the fact that a person has 
not sued for a declaration should not be a bar to a suit for possession of property 
on any ground of limitation prescribed for the former. 

In a suit by a person who had objected to an attachment of immoveable 
property in execution of a decree, and whose objection had been diaallowed, to act 
aside the order disallowing the objection, for removal of the attachment, and for 
possession of the property, the defendants, at whose instance the attachment had 
been made, set up a title based on the adoption of the judgment-debtmby the 
widow of the person whom the plaintif claimed to succeed by right of inherl** 
tance. 


Held that the limitation applicable to the suit was art. 141 and not art. 118 
of the Limitation Act (XV of 1877), the suit being not to obtain any deelarafcian 
that the alleged adoption was invalid, but for recovery of possession of immove- 
able property, for which there was a special limitation. 


Thk facts of tin's case are stated in the judgment of the Court. 


Babu J ogindro Nath Chaudhri, for tho appellant. 
Babu Ratan Chand, for the respondent. 


Oldfield and TrREBi.L, JJ.— -The plaintiff claims 'certain im- 
moveable property by right of succession to one Bhagirathj on tho 
death of the latter’s widow, Musammat Rajo. The defendant Basdeo 
attached the property as belonging to his judgment-debtor, Chatar- 
bhuj, defendant, and the plaintiff’s objection was disallowed by the 
Oourtexecuting the decree, under s. 281 of tho Civil Procedure 
Code. The plaintiff has brought his suit to sot aside the order, 
remove the attachment, and obtain possession. Tho defendant sot 
up g title based- on the adoption of Cbatarbhoj by Musammat Rajo. 


of 1886, from an order ©f Isla Banwari la], Snli 
ordinate Jndgo of Aligarh, dated the 81st May, 1886. * “ »»» 


TOL. Tin,] / ALLAHABAD SERIES^ - 

The question before Bs is whether the soxt is bai'red by limita- 
tion. ■ ■ 

The suit has been brought within one year of the order of the 
Court under s. 281 of the Civil Procedure Code, and is not barred 
with reference to art. 11 of the Limitation Act, but the Court of 
first instance held that it was barred by art, 11 85 treating it as a 
suit to obtain a declaration that an alleged adoption is invalid or 
never took place. The lower appellate Courtj on the other hand| 
held that it was a suit for possession of immoveable propartyj gov- 
erned by art. 141 , and was within tiine. 

We are of opinion that the Subordinate J udge is riglit The 
suit is not to obtain any declaration that the alleged adoption set 
up is invalid, but it is for recovery of possession of immoveable 
property, for which there is a special limitation. Art. 118 only 
applies to suits where the relief sought is of a purely declaratorj 
nature ; it is discretionary in a Court to grant this sort of relief, 
and the suit for a declaration is distinct from a suit for possession 
of property, and it is instituted on a stamp of much smaller 
value, and the suit for poa^ssion of property cannot be held to* he 
barred as a suit brought under art. 118, merely by reason of its 
raising a question of the validity of an adoption. 

The Privy Council decision in JagadunAa Chowdlirani y* Bak* 
Una ikfo/uin (1) has no application. That Decision dealt with the limi- 
tation in art. 1 29 of the old Act IXof 1871, which referred to suits to 
aside an adoption, and their Lordships held that the terms to set 
aside an adoption ” referred to and included suits which bring the 
validity of an adoption into question, and applied indiscriminately 
to suits to have an adoption declared invalid and for possession of 
land, when the validity of an alleged adoption is brought into 
question. 

But that decision had peculiar reference to the .terms in which 
art. 129 was framed. The present law of limitation has made an 
alteration. It contains no such article as 129. On the other hand, 
wo have arts. 118 and 119, the former for suits to obtain a decla- 
ration that an alleged adoption is invalid or never took place, and 
the latter to obtain a declaralion that an adoption is valid; 

(1) Decided 9tli April, 1880, 

. '90- ■■■ 
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and tlie period of limitation is reduced to six years, and tlio timo 
from wiiicli. it will run is altered, and tlio Act provides soparaloly 
for suits for possession of property by art, 141. ■ 

There is no ambiguity about art. 118 as tboro was about art, 
129 of the old law, and it can be held only to refer to suiia purely 
for a declaration that an alleged adoption is invalid or never, in 
fact, took place ; and where the suit is for possession of property, to 
which another limitation law is applicable, it will bo govornoJ by 
it, although the question of validity of adoption may arise. As 
already observed, it is disoretionary in a Court to grant relief by 
declaration of a right, and consequently the fact that a person has 
not sued for a declaration should not be a bar to a suit for posses- 
sion of property on any ground of limitation presoibed for the 
former. 

It is observable that, in the case we have referred to, thoir 
Lordships of the Privy Counoil remarked upon the difforenco be- 
tween the language of art. 129 of Act IX of 1871, which they 
designate as being of a loose kind, and the precise terms of arts. 
118 and 119 of Act XV of 1877, winch wo have described above. 
W 0 dismiss the appeal with costs. 

Appeal dimnimd. 


Before Mr» Jmtice OMJeM 0nd Mr. Justice Tyrrdi, 

GOi’lCIlAND AND AN OTHER (DiSf ENDANTS) V, SUJAN KUAE AND OTIlEEi 

(Plaintims )*’» 

Bindu Law^SadhS’^ partition between widow and mother^ both cMIminfj life 
interest— ’ Alimatlon by mother — lieoersioner*^ Declaratory decree. 

Upon the death of a Hindu, a dispufee, as to hia aeparato eatutc took place 
between hia mother and his widow, which was referred to arbitration, and an 
award was made dividing the property between the disputants. It did not appear 
that either of them, claimed the property absolutely, bat they disputed as to who 
shoula have a life4nterest in it, and this was the subject of the arbitration and 
of the award. Subsequently the mother executed a deed of gift of partoftlie 
property which came, to her in favour of her nephews. The daughter and the 
daughter’s sons ol the deceased, os reversioners, sued the donees to set aside tlio 
gift, asserting that the donor had no power to make it, having under the llindu 
law a Ule-iutorcst only in the property* The parties wore Badhs. 

Appeal No, 1847 of-1886« from a decree of 0. J. Danioll, Ksq., Dlsirict 
V dated the lOfch Beptomber, 1885, conAnning a ileorco <tf Muit- 

stu Ghedi Lai,. Subordinate dtudge of fi'arukhabad, dated the 17th June, 1885. 
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^geld that the Hiuda law of inheritance was presumably applicable to 
the partieBj and the defendants had not shown that any custom among the Sadhs, 
having the force of law, prevailed opposed to the Hindu law. 

Ildd that inasmuch as the donor was in any circumstances entitled to main- 
tenance, and the decision come to upon the arbitration was to put her in posses- 
sion of half the property, but only on the footing of a woman’s interest for life, 
the defendants could not set up any title by adverse possession on her part to 
defeat the claim of the reversioners. 

Bsld also that the plaintiffs were competent to maintain the suit as rever- 
sioners to the widow’, and were entitled to a decree for a declaration that the 
gift should not affect any of their rights as reversioners after the widow’s death. 

The facts of this case are stated in the judgtnenfc of the Court. 

Mr. G. T. and Mr, /SmAa, for the appellants. 

Mr. PT. M, Colvin and Babu Ram Das Chaharhatij for the 
respondents. 

Oldfield and Tyrrell, JJ. — This suit has been brought to 
set aside a gift of certain property made by one Rani Bai, defend- 
ant,. in favour of the co-defendants, her nephews. The property 
belonged to Gur Bakhsh ; from him it passed to his son Euar 
Chand, and at his death his heir was his ^idow Musammat Anandj. 
lie left also a daughter, the plaintiff, and her sons, also plaintiffsa 
They sue as reversioners to set aside the gift. 

It appears that on Kuar Ohand’s death, his mother, Rani Bai, 
and his widow Anaiidi, disputed as to the property, and the dispute 
was referred to arbitration. An award was made, by which the 
property left was divided between Rani Bai and Anandi. This was 
in 1868, and a decision given on the award, and the property, the 
subject of the gift, was part of what came to Rani Bai. The plain- 
ti0s assert that Rani Bai had no power to give the property, hav- 
ing only a life-interest under Hindu law. 

The parties are Sadhs, and the defence is that Hindu law does 
not govern the succession to the estate of Kuar Chand ; that Musam- 
mat Rani got the property absolutely in 1868, and has held 
aflversely to fhe heirs and re virsi oners ; that the plaintiffs are 
remote reversioners and have no right of suit, and have no right as 
reversioners to Rani Bai, so as to be able to contest her acts. 

These were the substantial defences which were set up, and 
were disallowed by the Courts below which decreed the claim, and 
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iliG dofondants in second appeal ImTO raiaod the same conten- 
tions. • 

Wo do not consklor any of tliem to bo valid, rroannmbly ibo 
Hindu law of iidierilaneo is applicalilo to tlio parlkw, and tho d<'r(!nd- 
ants luivo not shown that any custom amonrf (ho Sadlw, liaviii^ 
the force of law, prevails opposed to Hindu law. TTndor Hindu law, 
on th® death of Knar Chand, Muanmmat Anandi Bui would sucoeod 
to a lifo-intorost as Ida -widow ; but a dispute arose botwcon her 
and her molberdn-law, Rani Bai, and tho property was divid('d hy 
award of arbitrators. It does not appear that filher lluni Bai or 
Anandi claimed to take the property absolutely, but only disiiutcd 
as to wbo was to have a life-interest in it ; and it was tlie lat ter 
that was the subject of dispute and of ,tlio arbitration. Baiii Bai 
■W'as, under any circumstances, entitled to maintenance, .and tho 
decision conic to was to put her in possession of bait the pn'perty, but 
only on the footing of a woman’s interest for liteiaud tliia boiii^ 
BO — and it is (ho view taken by, the Courts below of ibo arbitration 
awai'd— wc are of opinion lliat the defendants cannot sol up any title 
by adverse possession on Rani Bai’s part to dofciit the claim tif 
reversioners. , , . 

There remains tho question whether tho pluintiirs can inainiain. 
this suit. Wo think they can as roversionors to Amimli Bai. Tlio 
arbitration award only aettiod a’ dispute between Anandi and Rani 
Bai, and it, gave Rani Bai no higher title than Anandi Bai could 
bestow ; that is, an interest in the property rightfully belonging to 
Anandi, so long as Anandi lived, but no longer. Bo far as rever- 
sioners are concerned, Rani Bai’s act is the act of Anandi ; and tlio 
plaintiffs, as rovereioners to Anandi, can suo to sot it aside. The 
gift.is tho act of one whom Anandi has pul in a po.sitiou to deal 
with the property, and who has dealt with it injuriously to pUunlitls’ 
reversionary interests. * 

Tho decree of the Courts below is in effect to render the gift 
operative so long as Rani Bai lives ; hat in the viow wo take of the 
case, the docroo will bo made for a doclarnlidn tliat tlio gift sliall 
not affect any rigbts of tho plaintiffs as rovoraioiiors after tho death 
dismiss tho appeal with costa, 

diimismd. 
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appellate ceiminal. 

. before 3£r. Justice Straight^ Ofg. Chief Jiistke. 

QUEEN-EMPEESS v. ISMAIL ICHAN and others* 

Act XL V of IBQO (Penal €ode% s$. 459, 4Q0, 

Ss. 459 and 461 of ilie Penal Code provide for a componnd o:0eence, the goyerning 
incident of which is that either a *‘hirking house-trespass’^ or “house-breaking” 
niust have been completed, in order to make a person who accompanies that offence 
either by causing grievous hurt, or attempt to cause death or grievous hurt res- 
pnnsible under those sections. The sections must be construed strictly and they 
are not applicable where the principal act done by the accused person amounts to 
no more than a mere attempt |;o commit lurking house trespass or house-break- 
ing. ■ 

This was an appeal from a judgment and order of Mr. T* R. 
Wyer, Sessions o^'udge of Meerut, dated the 8tli June, 1886, con- 
victing the appellant Ismail Khan under ss* 45:^ and 511 of the 
Penal Code, and the other two appellants under ss. 460 and 511 
of the same enactment. 

The facts of this case are stated in the judgment of the Court. 

The appellants were not represented. ’ 

The Government Pleader {Ram Prasad), for the Crown* 

Straight, OflFg, G, J.~In this case the evidence against the 
appellants was, that on the early morning of the 13th April last, 
they were disturbed by- a chaukidar while engaged in making 
a hole in the wall of the house of the coraplaiaant. Immediately 
upon being so disturbed they attempted to make their escape, the 
appellant Ismail Khan firing off a pistol, in what manner and direc- 
tion it does not * appear from the evidence, and the other two 
appellants attempting to prevent their apprehension by using their 
lathis f It is not suggested that these latter two appellants inflic- 
ted any serious hurt upon the police officers, and I do not thiuk 
that any grave importance attaches to that parji of the case. The 
learned Sessions Judge lias convicted the appellant Ismail Khan of 
attempting to commit the offence provided for in s, 459, Indian 
Penal Code, and he has convicted the other twm appellants of an 
attempt to commit the offence provided for in s. 460 of the same 
Act, I am very clearly of opinion that neither of these convic- 
tions can stand. Ss. 459 and 460 provide for a compound offence, 
the governing iacidont of which is that mthor a lurking house 
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trespass’’ or ^niouse-breakinn^” must luivo !r*en oomploieO, in 
order to mnke a perBotv who aoa unpanies that; oilenK^e either by 
causing grievous hurt or attempt to cause death or grievous hurt 
responsible under those sections. In other wotals, the <*ausing' of 
the grievous hurt, or the attempt to cause death or grit>vous Inirf^ 
ninsfc be done in the course of the commission of the ollenee of 
lurking house-fcrospass or house-breaking, and at the time when 
sucli lurking Iiouae-trcspass or Iiotiso-breaking is being (‘omndtied. 
The provisions of ilieso sections being of a highly penal na(urO| 
ami inflicting very severe punisliment upon conviotionj it is 
necessaiy that they should be construed siriotly ; and in my opinioji 
it was not contemplated that where the princiiuil act done by the 
accused person amounts to no more than a mere attempt to com- 
mit the olfenoos of lurking honse-lrespass or house-breaking, the 
seotiou should be applicable. The oonvictions as recordetl by the 
Judge are quashedj and I direct that they be recorded under 
Bs, 452 and 511 of the Indian Penal Codcj, that is, for attempted 
house-breaking by nightt The santenee passed on the prisotmr 
Isrnail Khan will be altered to transportation for the term of s(wen 
years. Inayat and Gullarh will 1)0 rigorously imprisoned for ilia 
term of five years. Such sentences to commence from the date of 
their conviction in the Sessions Court, 


APPELLATE CIVIL. 


Before Jfr, Justice OldMd and Mt\ Justice T^rnlh 

P'ARAM SUivIl ANa others (Deoheimiorbers) \\ BAM DATAL (Jooomeot- 

dkbior).'*^ 

Frhij Couiicil decree -^Execution for costs-'* Mate of exchange --Cml Procedure CVd#, 
610 — Meanmg (f for the iime b&ingj^ 

Under the last paragraph o| s, 610 of the Civil Frocecluro Code, the atnannt 
payable must he estimated at the rate, of exchange for the time heitj^^ fijced by 
the Secretary of State for India in Council/^ and the words << for the time being*^ 
ni,ean the yeiu’ in which the amount is rcalissed or paid or excciuiou taken out^ 
and not the year in wliich the decree was passed. 

The (lecrcc«holders under a decree piiasod by Her Majesty in Council having 
taken out execution for a #aun of ^11941, nmler s, 610 of the Civil Procedure 

• First Appeal No. 182 of 1880, from an order of Laia Uanwari Lai, Subor*- 
dinato Judge of Aligarh, dated the 6th April, 1886. 
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Co le,— //eW that, Die rate of exchange being fixed yearly l)j the Secretary of State iSS6 

for India in Council, the rats of exchange on the date of the a? plication for exe- *-**-“•— 
cutiou was the proper rate of exchange the decree -holders were entitled to. Faeam Sc kb 

The appellants, in whose favour a decree had been made bv Ram Dam. 
Her Majesty in Council, dated the 12th December, 1884, which 
awarded them £119-11 as coats, applied, on the 6th January, 1886, - 

to the High Court, under s. 610 of the Civil Procedure Code, for 
transmission of the decree to the Court of first instance for execu- 
tion. This application ^vas granted, and the decree was transmitted 
accordingly to the Subordinate Judge of Aligarh. In their appli- 
cation for execution the appellants, with reference to s. 610 of the 
Civil Procedure Code, estimated the sum of £119-11 at the 
rate of exchange current at the date of the application, and they 
claimed pleader’s fees in respect of the apjjlication and also in res- 
pect of the application to the High Court. 

The respondent— the judgment-debtor — objected that the sum 
of £119-11 should be estimated at the rate of exchange current at 
the date of tlie decree, and that no pleader’s fees were chargeable 
under the existing practice in respect of applications for execution 
of decrees. ‘ 

The Subordinate Judge held that the rate of exchange prevailing 
at the date of the decree, and not that prevailing at the date of the 
application for execution, ivas applicable, and further, that pleader’s 
fees should not be allowed. Ou the latter point the Subordinate 
Judge observed as follows “ I hold that the pleader’s fee for exe- 
cution of the decree should not be allowed separately^ to the decree 
holders on account of this Court and the High Court. The fee 
received, at the rate of 5 per cent., at the time of the institution of 
the suit or appeal, was sufScient ; for under para. 67, Circular 
Order No. 7 of 1882, a pleader, already engaged, is bound to pro- 
secute the suit till the end of it, and to make an application for exe- 
cution of the decree; and the order of the High Court does not 
provide that the pleader’s fee for the application, which was filed 
in the High Gourt bn the 6t^^^ 1886, under s. 610 of the 

Code of Civil Procedure, should be awarded.’^^ 

The appellants contended that the Subordinate Judge was 
wrong in applying the rate of exchange prevailmg at the date of 
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tlie decroe, and that costs of exocntion iiicurrod in the High Oonrt 
and the Court below ouglit to have boon awarded. 

With reforoneo to tho lattor contention, thn Court (Oldfield and 
Tyrrell, JJ.) called for a report from the ollloo as to th(\ pru.ciii‘<» 
in allowing pleaders’ foes on applioutions for oxocutiou iiiiuh' to the 
Hiti-h Court, of doorcos of that Court and of tho IVivy Council, 

' o 

with roferonee to rule 67, p. 2B7, General Rules and Circidars 
(Civil), N.-W. P. 

The Registrar reported that “ it is not tho practico to allow any. 
fees in oases of execution of — (i) dooreos of this Com t on its ori- 
ginal side, (ii) decrees of the Privy Council. Tho orders in tho 
former case and the decrees in tho lattor instance are merely trans- 
mitted to lower Courts for execution.” 

Babu Jogindro Nath Chaudhri, for the appellants. 

- The respondent did not appear. 

OiiDFiKLD, J.-^This appeal is preferred against the order of tho 
Subordinate Judge of Aligarh,' passed upon objections of tho judg- 
inout-debtor, against whom a ducroo of tlio Privy Council wan btfiiig 
executed. The decree-holders took onfe execution for a sum of 
£119-11 awarded to them, and tho question is, at what rate of 
exchange that sum should be made available to tho duoroo-holdor,s 
in rupees. 

It appears to me that, under the last paragraph of s. 610, the 
amount payable mirst bo estimated at tho rate of excliango “ for 
the time being fixed by tho Secretary of State for ludia in Counoil,” 
an 1 that the words “ for tho time being ” mean the year in 
which the amount is realized, or paid, or exoeution taken out, 
and not the year in which the decree was passed. The rate of 
exchange being fixed yearly by the Secretary of State for India iu 
Council, the rate of exolianj^o on the date of tho application for 
execution was the proper rate of exchange the docroo-holders wore 
entitled to. On this point, therefore, this appeal succcod.s. 

The appellants’ pleader gives up the other plea us to the dooreo- 
holder’s right to costs of oxeoation. 

Tho lower Court must ho directed to proceed with tho ai»pli<;a~ 
tion' for. execution of dooroo in acoordanco with tho view of 4ho 
law recorded above. 
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The doeree-holders appellants are entitled to the costs of this 
appeal, which are fi.’ied at one gold mohur or Rs. 16 . 

TtreelLj J.— I concur. 

Apf>eal allowed. 

APPELLATE CEIMINAK 

Before Sir John Edge ^ Ki., Chief Justice, 

QUEEN-EMPEESS r. GIKDHAEr LAL, 
o/1860 {Pe«a/ Code}, ss, 24, 25, 218, 464, clause Z -Forgenj^^^ 
honestly'^* Frmduleniiy^^ ^Public servant framing incorrect record. 

A Treasury accountant was convicted of offences under ss. 218 and 465 of 
the Penal Code under the following circumstances A sum of Hs. 500, which 
ms in the Treasury and was payable to a particular person through a Civil Court, 
was drawn out and paid away to other persons by means of forged cheques. After 
the withdrawal of the Rs. 500, hut before such withdrawal had been discovered, the 
representative of the payee applied for payment. The prisoner then upon two occa- 
ssions wrote reports to the effect that the Es. 500 in question then stood at the payee’g 
credit as a revenue dep> sit, and that it was about to be transferred to the Civil 
Court. Upon the firsc of these reports, an order was signed by the Treasury 
Officer for the transfer of the money to the Civil Court concerned, and to effect 
such transfer a cheque was prepared by the sale-muharrir, which, as originally 
drawn up, related to the sum of Rs- 500 already mentioned. The signature of 
the cheque by the Treasury Officer was delayed for some time, and meanwhile 
the cheque was altered by the prisoner in such a manner as to make it relate to 
smother deposit of Es. 500 which had been made subsequently to the above, and 
to the credit of another person. The result of this was the tran*sfer of the second 
phyee’s lis. 50.0 to the Civil Court, as if it had been the first Es. 500, and to ihe 
credit of the first payee^s representative. The prisoner was convicted under s. 465 
of the Penal Code in respect of the cheque, and under s. 218 in respect of the two 
reports above referred t04 

Beid, with respect to the charge under s. 465, that the prisoner’s immediate 
and more probable intention, — which alone, and not his remoter and less probable 
intention, should he attributed to him—was not to cause wrongful loss to the 
second payee by delaying payment of theEs. 500 due to her, though the act might 
have caused her loss, hut to conceal the previous fraudulent withdrawal of the 
first payee’s Es. 500 j that under these cireumst'mees he could not be said to have 
acted dishonestly*’ or ‘‘ fraudulently” within the meaning of s. 24 or s, 25 of the 
Penal Code ; and that therefore his guilt under s. 465 had not been made out, 
and the convictioii under that section must be set aside. 

J/e/d also that the prisoner's intention in making the false reports was to 
stave off the dlacovery of the previous fraud and save himself or the actual perpe- 
trator of that fraud from legal punishment, and that having prepared fhe reports 
in a manner which he knew to be incorrect, be was rightly convicted under s. ilS 
of the Penal Code. 
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futUier that as IIki piigontri ' who Wi» a ptibllo ^ervantj mado th^^^ 
roportB and aanuincd to make thorn in <lno otiurso and an a part of hi® duty, and 
held them out aa reporta whUdi wore mado by the proper oOieer, and an no (|neK»* 
tuai wiiH put in tho cxamlnaiion of tho wltnoanoB from the ottloo vhieh au^rf^exted 
that it wsiB not hiB buaincB?^ to wiako snob t‘0][>ort«, it nmatho inferred that he tnudo 
them becauHc it \vm Ida huHinoai to do iO, and a» a public aervaut within ihn 
meaning oi n, of the Penal Code# 

This was an appcml from a judgment of Mr, A. Oatloll^ Sosaions 
Judge of Aligarhj dated tho ICHh May, 188(5^ convicHug the appel- 
lant of an ollonce iinder s. 465, and two offences under b, S18, of tho 
Fenal Gode. 

The : appellant, Qirdhari ■ Lai, in August, 1882, was om ployed 
hs Treasury Aceountaut in tho Etah Oolloctoratc. On tho LHh 
August, 1882, a sum of Rs 500, deeroo-inonoy payable to Sinva 
Earn of Janera, pargana Marelira,’’^ was paid into tlio Troasitrj 
by one Balwant Singh, and the name of the depositor, the date of 
receipt, and the nature of the deposit, as quoted above, were duly 
entered opposite Deposit No. 214 in tho Revenue Deposit Ilegis*^ 
tor of tho ISUili Treasury. This money, payable to Bowa Ram, wits 
subsequently all drawn and paid away to persons other than Sowa 
Earn by means of three forged chequos or ropaymoat orders — 

These payments were duly entered on the right- 

hand page for details of repayment of tho Deposit Rogisior 
already n^entioned. These repayments appeared to .have boon 
made at the same time that tho forged chequos wore drawn and 
the money was paid. Cheque or repayment order No, 49 of Book 
1137 was dated the 3rd July, 1884 ; ohoque No. 70 of Book 332 
was dated the 8 th September, 1834 5 and ohequo No. 48 of Book 
1150 was dated the 30th January, 1885* Thus on the 30ih Janu- 
firy, 1885, the whole of Deposit No. 214, amounting to Rs. 500, 
and due to Sowa Ram, had been paid awiiy to persons other than 
Bewa Ram or his representatives. 

On the 20th April, 1885, another sum of Rs. 500 was paid into 
the Treasury, and was duly entered in tho Rovenuo Deposit Rt'gls*^ 
ter of that date ns rooeivod from Muhammad lUafat lluHaIn, Vakil, 
decree-money, in ro Musammat Cfmmi v. Makbul Alum of Baleff-t 
pur,Rs*500, Deposit No, 20. 
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In the meantime, on the 30th June, 1884, Sewa Bam aslced 
that intimation in respect of his money might be sent to the Mun- 
sit of Utah and the Subordinate Judge of Mainpuri ; and after 
various formalities lls. 500 were transferred to the Civil Courts. 
This case arose out of the mahner this money was transferred. 

With reference to this money, Puran Mai, sale-muharrirj made 
a report on the 23rd April, 1885, suggesting that the Rs. 500, 
which his own file showed to be due to Bewa Bam, should be 
transferred to the Civil Courts in certain proportions. Upon this 
followed the usual report from the appellant, the Treasury Account- 
ant, dated the 25th April, 1885, that the Rs. 500, Deposit Bo. 214, 
paid in by Balwant Singh on the 19th- August, 1882, stood at the 
credit of Sewa Bam iu the Treasury as a revenue deposit. This 
report was in the handwriting of the appellant and was false. 

After this report rvas written, an order signed by the Treasury 
Officer for the transfer of the money was written on the 28th 
April, 1885, and cheq^ue Bo. 46 of Book 1162 was drawn up by 
Puran Mai. As originally drawn the cheque related to the'deposit 
of Bs. 500 made in favour of Sewa Bam on the 19th August, 
1882. Baba Jaiuti Prasad, the Treasury Officer, went on leave 
on the afternoon of the 28th April, 1885, and did not return till 
the 28th July, 1885. In ordinary course the cheque should have 
been signed by the Treasury Officer that day or the nest. Bo 
steps, however, were taken to present it to Babu Juinti Prasad s 
gtiCQ 0 gsor, and it was not presented until after the return of Babu 
Jainti Prasad on the 28th July, 1885. On that day a petition 
* was presented by Ram Prasad Singh to the effect that his father, 
Sewa Bara, was dead, and asking that the Ks. 500 due in the case 
of Sewa Bam c, Bhula Knar might be given to him. The usual 
order was made by the officer acting for Babu Jainti Prasad for 
an office report. This was written by Puran Mai on the 3rd ' 
August, 1885, to the effect that applicant would get him money 
from the Civil Court. On the same date the^ appellant added a , 
further report to the effect that this money was in the Tmasury as 
a revenue deposit, but would be transferred to the Civil Court. , 
This was followed by an order to the effect that no order could be 
given regarding applicant’s right to the money, bnt that it was 
" about to be sent to the Civil Court. This report by the appellant 
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was false, as the whole of the money tluo !o Sewa Warn had heeii 
entered as repaid as mentioned abo^'o. 

.On the 5th August the cheque No* 45 of Rook lllfi was pre- 
sented to the Treasury OlBcerj Oahu Jainii rrnmuh for .signature^ 
Mid was signed by him. It then had boon altered so as tondate io 
the Rs* 500 deposited on the 28th April, 1885, in favour of (Jlmnni - 
Kuar, ' ■ 

The appellant Was tried tot forging this cheque No. 45 of Rook 
11625 and with preparing the two falsa reports moniioneti above, 
marked at the trial as exhibits 0 and Q, and was convicted iir 
respect of the first clmrgo under s, 465 of the Penal Code, and in 
respect of the other two charges under a. 218, 

It was contended on behalf of the accused before the Court of 
Session that to* support the charge of forgery a (fishonest or frau- 
dulent intent must lie proved 5 and to support the charge under 
s* 218 the intent of the accused to cause, or his knowledge that ha 
was likely to oaiise, loss or injury to the public must bo provcHk 

Upon this contention the Sessions Judge obaervod as follows 

take the second and third cliargcs first, I do not think it 
necessary to follow in detail the decisions which have been ap- 
pealed to, because ii is necessary to' admit that the law has Ixam 
framed and interpreted in a manner so fiivourahlo to persons in 
the position of the accused, that even if it wore proved that ho 
had written false reports by the hundred to conceal bis own mal- 
practices, he would not be liable under s. 218 of the Indian Penal 
Code, unless it could be shown that he intended to cause or kmny 
it to be likely that he wotild cause less or injury to some one. 
It has also been contended that as the main iiitention of the 
accused was to oonceal his own fault, this is the only int(mtion 
•that should be looked to. But this seems to bo going a good dc^al 
further than our lement laws warrant, and it is necessary to 
decide whether in the case of the accused there was the intention 
of causing loss, or the knowledge that such loss or injury was 
likely to follow. In order to form a judgment on this point it is 
necessary to follow the dates of the different transactions 

, ZOth Jammr^/^ 1885, — The last portion of Sewa Rands Rs* 500 
was paid away* 
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20/7i 1885ii — The payment of a sum of Es. 500 ren- 

dered the temporary concealment possible. 

Jp‘27, 1885. — Report by Puran Mai to the effect that 
Setta Ham’s Rs. 500 should be sent to the Civil Court. 

Aprils 1885, — Report by Qirdhari Lai to the effect that 
Sewa Ram’s Rs. 500, which had been totally paid away, was 
still in deposit (revenue)'. 

28j{A 1885, — -Preparation of cheque in sale department 

Wiih a view to transfer SeWa Ram’s Rs. 500 to the Civil QourL 
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29^A April^ 1885, to 2S^/i Jidy^ 1885. — Absence of Babu Jainti 
Prasad, Deputy Collector, on leave. 

3?'(i Avgust^ 1885. — Report by Girdhari Lai to the effect that 
Scnva Ram’s Rs. 500 was still in the Treasury as a revenue 
d( posit. 

5iA August, 1885.— Preparation of altered cheque and trans- 
fer of Rs. 500 due to Chumii Kuar to Civil Court deposit. 

The fact that ihe first false report followed so closely the pay- 
ment of the money due to Chunni Kuar, and still more that the 
second false report of the 3rd August so immediately preceded 
the transfer of that money— only one day having intervened — 
seems to justify the conclusion that both false reports were made 
with the intention of making use of the Rs. 500 due to Chunni 
Kuar to fill the place of the Rs. 500 due to Sewa Ram, which had 
already been disposed of. The effect of this accused roust have 
knovtn would be to render the prompt payment of Chunni Kuar’s 
money impossible, and that person must now trust to a civil suit 
for her remedy or appeal to the justice of Government. And 
even if the money is eventually recovered, Chunni Kuar has 
suffered wrongful loss, for, according to s. 2t of the Indian Penal 
Code, ‘ a person is said to lose wrongfully when such person is kepi 
out of any property, as well as when such person is wrongfully 
deprived of property.’ It must therefore be decided that Chunni 
Kuar has suffered wrongful loss by the transfer of her money, 
which in consequence of such transfer has been, as is shown by 
exhibit T, partially made over to Sewa Ram’s representatives. 
And even if principal and interest should eventually be refunded 
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by Governmentj tlio wrongful loss will only bo tran^rorrecl la 
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Tlie, ftecttseil appealed to tbo 'High Cotifti 

Pandit Ajudhm AVicA (with him \h\hxi Jot jindra Waih ('handhn) 
for the appellant* llhe convietiou luuh'r a. 405 of (ho Pcniat 
Code is bad. Forgery means the making o( a false doeu- 
meni” (s. 4(>3)j and the false document must he made fraudu- 
lently or dishonestly 404)* Dishonestly ” mcatis with iho 
intention of causing wrongful gain to one person or wrot^gful loss 
to another (s* 24), and fraudulently imi^liea an intent to defraud 
(s. 55\ Here it is not contended that the appidlantj assutning 
him to have made the alterations in the choquo, did so with the 
intention of causing wrongful gain to any y)crson : it is said that 
his intention was to cause wrongful loss, lint the ovideuco shows 
no such intention on his part. His intention, assuming for iho 
sake of argument that the act it proved j was merely to conceal the 
previous withdrawal of theRs. 500 standing at Sowa Rands credit. 
Such an intention is not fraudulent or dishonest within the moan- 
ing of s. 4G4: Queen v. Jungle Lall (1), Qnem v, TmI Qonml (2), 
Qaeen-Etnpress v* Fateh (3), Queen-EmpresB v. JiiMnand (4), and 
Queen^Emprese v. Shankar (5)* 


Further, the conviction under s* 218 is also bad. That sec- 
tion applies only to a public servant who is charged as auch 
public serv<ant’’ witli the preparation of tlie record or other writ- 
ing which he is said to hare framsd incorrectly* Hero there is 
BO evidence that the appellant xvas charged with the preparation 
of the reports dated the 25th April and 3rd August, iHtjS, roapec- 
tively, or that the preparation of such reports was one of his 
duties. He therefore Hid not prepare them as such pu])lic 
servant ” within the meaning of s. 218* Qiiem^Empres^ v* 3£az^ 
hdr Bimia (6) is in point* 


The 0/^7. PuUm PrmeGUtor (Mr* A. Slrachn/) for iho Crown* 


The conviction is good, because 

(1) 10 w. n.,Cu 40. 

(2) N.*W*F*'H. 0*Eep., ' 
1870, p.lL. 

(3) I L. li., 5 All 2ir* 


the appellant, in altering the 
All* 221. 

(5) L L. H., 4 Bum, 057* 

10} i,L. 11, 0 All m. 
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cheque, acted dishonestly and fraudulently within the meaning of 1886 
S3. 24 and 25 and 464 of the Penal Code. His intention must be „ ~ 

■ ■ QilEElT-''' 

inferred from tao nature of his act, and from his knowledge of its Empress 
natural consequences. The inevitable consequence was that when Gibmaei 
Musauimat Chunni Euar applied for payment of the Rs. 500 due 
to her, she would certainly be delayed and might conceivably fail 
altogether in obtaining it. Her right to such payment,. instead of 
being recognised as of course, would be disputed, and her success 
might be contingent upon the result of a suit for recovery of the 
money. Under the last sentence of s. 24 of the Penal Code, this 
amounts to “ wrongful loss” being caused to Chunni Kuar. This 
being the necessary’ consequence of his. act, the prisoner must be 
presumed to have intended it. His position in the Treasury and 
his knowledge of the course of business therein ipake it certain 
that, wheli ho altered the cheque so as to transfer Cliunui Kuar’s 
Es. 500, he knew that her subsequent applicatioif for payment of 
the same would be delayed if not defeated. If he knew that, this 
would be the result he intended. 

[Edge, 0. J.— I do not tLink that was Lis intention, I tLink j 
that the possible loss to Chunni Kuar was not in his mind at all 
at the time when he altered the cheque. His intention was merely 
to conceal the fraud which had already been committed in the 
. payment of Sewa Barn’s Rs. 500 to other persons. Tliut is not the ' 
kind of intention which s, 465 refers to ] 



That no doubt was also bis intention, but a more immediate 
intention is not incjonsistent with a more remote one. He in fact 
intended both results. He must have expected both consequences 
as necessarily resulting from his acta, and iuteution is nothing 
more than the expectation of particular coiseqiiences at the moment 
of action. The only possible way of discovering a man’s intention 
is by looking at what he actually did, and by considering what must 
have appeared to him at the time the natural consequence of his 
conduct.” — Stephen’s History of the Criminal Law, vol. ii, p. 111. 
This agrees with Austin’s analysis of “intention,” which has been 
generally accepted. No doubt a common notion prevails that there 
is something more in intention than the expectation of consequences 
gt the moment of action. This, however, is not correct. 
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[IHDaffij 0. J* — The question is always one of ilie cnMihuico in 
the particiilnr case* I think you shouhl clistinn^uish hot w<u>a wh it 
a man would have in his mind if he adverted to the maidt^r, an I 
what h@ actimlly has in Ins mirni If the nppidlanl. hal adveri^vd 
to the matter, he prohahly must have known that his uet wonid 
lead to delay in the payment of Uhunni Koards iimnay to her, hut 
yon must show that this eonsequemoa was aetnally in his mind, 
and was the actual intention with wliich heactcul. No jury would 
find that the appellant intended to cause loss to Ohuuni Ivuatu] 

It must bo presumed not only that the appcdlant know what 
were the natural consequences of his act, but also that what ho 
knew was present to his mind. The nature of the pr(^suni[)tion of 
an intent to detVaud ” in cases of forn^ery is vsliown in Stephen’s 
Digest of the CHininal LaWj art, 355. This intent is not 4i*^pn>vod 
by showing that the principal object of the prisoner was his own * 
or some other person’s advantage, and not less to the prosecutor. 

It is proved by showing that he intended to deceive in such a 
manner as to expose any persoti to loss or the ri.sk of losHd^*— * 
Stephen’s IJisiorg of the Criminal Law^ voh iii, p, 187* Sue also 
voL ii, p. 122. 

[Edgis, 0. J. — With great respect for Mr. Justice Stephen, I do 
not remember any case in whicli liis llistonj has been cited in a 
Court of Justice.} 

It was cited as an authority in Qima v. Dudhj/ and Stephem 
(I) before the Court for Crown Oases lieserved, both in the argu- 
ment and in the judgmout. 

The cases referred to on the other side are disUnguinhahle, 

In most of them there were not suificient groutids for Bn}>posing' 
that there was any knowjedge on the prisoner’s part that Um or 
risk of loss was a probable result. They prove only that mere 
deceit is not fraud. 

The conviction under s, 218 is ulso: good* Queen-Empms' , 
JParme^har Dat (2) applies. 

[Ebok, OJ.'— You need not argue that point.] 

Babu /o^iadfro Nath CAand/in, in reply, 

Q) L,R ^ li Q. B. D, a70i (2) An$0rV* 
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Edge, O.J.— The prisoner- ia this case has been convicted of 
offences described in two sections of the Indian Penal Code, 
namely, s. 465 and s, 218. Against these convictions he has pre- 
ferred this appeal, and in order to deal with the same, it will be 
convenient if I deal first with the conviction under s. 465 for 
forgery. It appears to me that the offence, if committed, comes 
under the third clause of s. 464 of the Penal Code. It is clear 
that an offence under s. 464 cannot be made out unless the act 
was dishonestly or fraudulently done ; and in order to see how 
these words are to be construed, it is necessary to refer to ss. 24 
and 25 of the Indian Penal Code. S. 24 defines the word “ dis- 
honestly” as follows Whoever does anything with the inten- 
tion of causing wrongful gain to one person or wrongful loss to 
another person is said to do that thing dishonestly.” S- 25 in 
Ijke manner defines “ fraudulently” thus : — “A person is said to 
do a thing fraudulently if he does that thing with intent to defraud, 
but mot otherwise.” 
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Here, in the argaments which have been addressed to me, it 
has not been suggested that the prisoner made the alterations in 
the cheque to cause wrongful gain to any one, but it is contended 
that he did it to cause wrongful loss. 

Mr, Straehey, the acting Government Prosecutor, contends that 
the prisoner’s intention was to cause wrongful loss to Musammat 
Chunni Kuar by delaying the payment of the Rs. 500 due to her. 
The question of intention is one for a jury or fora Judge sitting 
as a jury. Of two probable intentions, the one immediate and 
more probable and the other remote and less probable, I do not 
think we should attribute to the prisoner the remoter intention. 


In my opinion his intention was to conceal a fraud which had 
been previously committed- A sum of Rs. 5G0, duo to Sewa Ram, 
and after his death to his representative, had been fraudulently 
withdrawn. Sewa Ram’s representative had applied for paymen t, 
and it became an immediate consideration how to provide for this 
Rs. 500. The only way was to have another Rs. 500 ready. We 
find that two reports (which will be referred to presently), dated 
the 25th April and 3rd August, 1885, represented that Sewa Ram’s 
money was in deposit. Ought I to infer from this that Girdhari 
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1883 Lai’s objoot and intention was to cause wronp;f«l loss to Mnsnin- 

■ “ mat Ohunni Kuar ? No doubt lind the nmoiint of tlio chennohoon 

BWMSB paid to Stnva Uiuu’a ro|iroscntutivo, it would probably havo caused 
GBmuM a to bor by eaiisinrf tlio payment to lior to bo dolnyod. 1 
cannot concoivo that that was bis iulonlion, Tbo iiitontion was to 
stavo oirtbo ovil day wbon tbo fraudulent withdrawal of t^ewa 
Eam’s money should be found out. That i.s not tho inteution 
referred to in s. 24. Although tho act might havo caused loss, 
the intention in roforonoe to this cheque was to meet tho claim of 
the representative of Sewn Ram. Under those ciroumsttineos, in 
my opiuionj it cannot be said that tho prisoner acted “diahonoslly” 
within the meaning of s. 24. Then did he act “ fraudnlontly” 
within the meaning of s. 25 ? He may have known that the pro- 
bable consequence of his act would be to delay payment of the 
money due to Musammat Ohunni Kuar, hut it cannot be said 
that his intention was tp defraud. Any loss that tho Government' 
could sustain had already beett*sustain6d by the fraudulent with- 
drawal of Sawa Ram’s money. . S. 464 of tho Penal Code, there- . 
fore, which may bo road as part of s. 465 under which the prisoner 
has been convicted, is not made out; and I must allow tbo appeal 

in this respect, and so far set aside the conviction and sentence. : 

How wo come to the other part of this case, namely, tho pri- 
soner’s conviction and sentonco in respect of tho second and third 
charges tinder s. 218 of the Penal Code. This sootion roads as 
follows “ Whoever, being a public servant, and being, as such 
public servant, charged with tho preparation of any record or 
other writing frames that record or writing in a manner which 
he knows to be incorrect, with intout to enuso, or knowing it to bo 
likely that he will thereby cause, loss or injury to tho public, or to 

or knowing it to bo 

likely that he will thereby save, any person from legal punish- 
ment, &o.” 

The first argument addroijsod to me hy I’andit Jjitdhia Ifuth 
for tho prisouor was that this section did not apply, Ih)oiui.so ho 
contoudod tho prisouor Girdhari Lai did not frame tlio writing, 
the subject of tho charge, « as such public servant.” Now wo 
find the. prisoner, who was a public servant in fact, making these 
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two reports, and assuming to make them in due course and as a 
part of his duty ; and^ in fact holding out these reports as reports 
which were made by the proper ofiBcer. There is also the fact that 
when the two witnesses from the ofiSce were being examinedj no 
question was put to them which suggested that it was not the 
prisoner’s business to make these reports. Ifrom all this I am 
bound to infer that the prisoner made the reports because it was 
bis business to do so ; and as nothing was elicited from the two 
^witnesses to the contraryj I bold there was evidence that he made 
these two reports as a public servant wdthin the meaning of s. 218. 

It is then urged that, allowing that be made these bilse reports 
as a public servant, be did not make them with intent to cause 
loss. How far this contention can avail the prisoner will be seen. 
When Sewa Eam’s representative applied to have the sum stand- 
ing to his credit paid, there was an officer of the Government 
Treasury to whom the prisoner was subordinate named Jainti 
Prasad. This officer called for a report, and Girdhari Lai made 
the first of these reports to the effect that there was a sum of 
lls. 500 standing to the credit of Sewa Bam. The report is dated 
the 25th April, 1 885. The two witnesses above referred to were asked 
what the report meant, and they said that it meant that this sum 
stood in deposit to Sewa Ram’s credit, and Girdhari Lai did not 
say at his trial, though .every opportunity was given him, that the 
report had any other meaning. It is only here that it is sugges-' 
ted that the report does not mean what until now it has been taken 
to me^n. Was it a false report, or was it incorrect, to his know- 
led t^e ? It is asserted that he looked at one side of the account 

o 

only, and therefore reported incorreetly : but for myself I do not 
Ijelieve he was misled. With what intention then did he make 
that report ? If he had had no intention to defraud or deceive 
any one, he could, within a week, have caused Mnsammat Chnnni 
Knar’s money to be transferred to the Civil Court deposit, in- 
stead of waiting until _ the Treasury Officer, Bahn Jainti Prasad, 
had returned to his duties. Now Jainti Prasad was not a person, 
as it appears to me, who looked carefully into the papers put 
before him. He left on the 28th April, and returned to his duties 
on the 28th July, 1885. His place was filled during that time 
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by another ofKcer. The cheque, which was prepared on the 28th 
April, was not put before the officiating officer. Instead of putting 
it before this officer, Girdhari Lai waits ; and why does ho do 
that ? The reason for dehiy no doubt was bccanso the prisoner 
knew that Babu Jainti Prasad was a person who did not oarofully 
look at the papers ho signed. Does not this show intention f In 
August, 1885, ho makes another inoorrect report. Ho again 
reported that 8ewa Ram’s money was in depo,sit. Ho must have 
had some intention ; and now what was his intention ? 1 have no 

moral doubt that what he wanted and what was in his mind was 
to stave off the evil day of the discovery of the previous fraud, and 
to save himself or the actual perpetrator of that fraud from legal 
punishment, and for that purpose and with that intention ho raado 
these false reports. I come to the conclusion therefore that the 
prisoner did frame those reports in a manner which ho know to bo 
incorrect, with intent within the meaning of a. 218 of the Penal 
Code. 

It only remains to consider whether the punishment awarded 
by the lower Court for tlio two offences under s. 218 is sufficient. 
I think not. The Sessions Judge has convicted the prisoner of 
three charges. The conviction and sentence for forgery has been 
quashed here, and the conviotions under s, 218 of the Codo 
sustained. 

The Sessions Judge passed two sentences of three months* 
rigorous imprisonment in respect of lihe latter offences. If I 
allow these sentences to stand, they would not, in my opinion, 
adequately represent the punishment that should bo awarded for 
these two offences of which the prisoner has been found guilty. It 
has been very ably urged by the prisoner’s junior counsel. Balm 
Jogindro Nath Chaiidhri, that I ought to considor his youth, hift 
loss of all chance of future Government employment, and tho time 
that this case has been under investigation. do not know what 
the prisoner’s age may aotually be. His ago, as shown on tho 
recordj^was 29 years, and he was apparently of sufficient o.go to ho 
intrusted with tho duty of an aooountaut, and as to tho arguraotrt 
of loss of employment and loss of so'oial position, it is .sufficient to 
say that had Girdhari Lai not been of good cliaraotor ho would 
not have been employed and trusted by his superiors as ho is 
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shown to have been, and would not have had the opport unity of 
perpetrating the ofFences. Under these circumstances the sentences 
passed by the lower Court in respect of the second and third 
charges must be increased as follows : — -Six months’ rigorous 
imprisonment and a fine of Rs. 500 in respect of the second charge 
and conviction ; in default of payment of the fine, six months’ 
rigorous imprisonment in addition. In respect of the third charge, 
six months rigorous imprisonment to commence at the expiry of 
the sentence in respect of the second charge. This will make 
altogether twelve months’ rigorous imprisonment and Es. 500 
fine, and in default of payment of the fine, six months’ rigorous 
imprisonment in addition. 
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Before Sir John Midge y Chief Justice, 

queen-empress V . KHARGA Km others. 

Sessions Court — Addition of charge triablehy any Magistrate— ’Power of Sessions 
Judge to add charge and try it^Qriminal Procedure Code^ ss, 28, 226, 236, 237, 537i 

Subject to tlie other provisions of the Criminal Procedure Code, s. 28 gives 
power to the High Court and the Court of Session to try any offence under the 
Penal Code ; and the provision it contains as to the other Courts does not cut down 
or limit the jurisdiction of the High Court or the Court of Session. 


1886 
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Three persons were jointly committed for trial before the Court of Session 
two of them being charged with culpable homicide not amounting to murder of J, 
and the third with abetment of that offence. At the trial, the Sessions Judge added 
a charge against all the accused of causing hurt to C, and convicted them upon hotb 
the original charges and the added charge. The assault upon C took place either 
at the same tipie as or immediately after the attack which resulted in the death 
of/. 

Beld that the case did not come within the terms of s. 226 of the Criminal 
Procedure Code, and the adding nf the charge was an irregularity which was not 
covered by ss. 236 and 237, those sections having no application to such a state of 
things ; but that inasmuch as the Sessions Judge was addressed by the pleader 
who appeared for the accused, and heard all the objections raised, and witnesses 
might have been called for the defence upon the added charge, the provisions of 
8. 637 were applicable to the case. 

BeTd also that the Sessions Judge had power, under s. 28 of the Code, to try 
the charge, assuming that he had power to add it. 

These wero appeals from a judgment of Mr. A. Cadell, Sessions 
J«dg6 of Aligarh, dated the 23rd June, 1886, convicting the appel- 
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lanis, Kharga and Knar Sonj of oulpable Itomicido not amounting 
to'miirdar aiid.of oaiising lutrtjiind Hanhua of aUoliucni of ilm for^ 
met offence and of aa using lutrL 

■Kharga, Ktiar Saitj and Nanhna ware jointly committed for 
trial before the Sessions Judga--Kharga and Knar Sen charged 
with culpable homioido not amounting to nmrdor of one Jaisukh^ 
and Nanlma with the abetment of that offence. At. tlm trial the 
Sessions Judge added a charge against all the appellants of causing 
hurt to one Ohiddn, and he convicted them of the charges on which 
they were committed and on the charge wducli ho added. 

The main facta of the case, as found by the Sessions Jndgo^ 
were as follows: — 'The deceased Jaisukh and the ihreo appellants 
ware near relativesj living in houses opening into a common court- 
yard, The deceased Jaisukh, his brother CirKhlUj his cousin Nan- 
hua, and some othor KaohUf had gone to a wcdiling feast at a place 
about two miles from their home* On the way back thoro was 
some jesting about Nanhna having over*eakm himself and liaving 
been sick. When Jaisukh and his brothor got home, the for- 
mer told his own wife and Nanhna’s wife tho jost against 
Nanhua, On Nanhna’s coining home his wife rep(\ated the jest, 
and gave Jaisukh as her authority, Jaisukh came in about the 
time, and the dispute between the two resulted in Jaisukh being 
knocked down by a blow, which killed him. It appeared that 
Nanhua laid hold of Jalsnkh’s hands, and upon some abuse by 
Nanhua, Nanhua’s brother Eharga hit Jaisukh over the lioad with 
the side-piece of a clmrpai, and Knar Sen strutd^ liim also on tho 
head with the end-piece of a charpai. Upon this Chiddu came 
down from the roof and was struck on the head by Kharga, and 
thrown down by Nanlnia and Knar Son, Jaisukh died from the 
effect of the blows. 

It was contended on behalf of tho appellants that tlio Sessions 
Judge had no power to add the cimrga of causing hurt to Oliiddu, 
or try them on that' charge, and ■ the convictions on ■ that charge ■ 
wore thoreforo illogaL 

- Bihn Baroda Pra$ad Ghose^ for tho appellants, 

Qmmment Plmder (Munshi EmiJPfamd)^ for the Crown# 
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EDaiUj 0* J*‘ — ^The appellants here have been convioted under 

304 * 

ss. 304 and iqq of the Indian Penal Code^ and they have also 
been convicted of an offence under s. 323 of the same Oode. They 
were committed to the Sessions Court — Kharga and Kuar Sen 
nndor s. 304 and Nanhna under ss.fiJe, but nt the trial the Judge 
added the charge imder s. 323, in respect of an assault upon a 
man called Ohiddu. This assault took place at the same time as, 
or at any rate immediately after, the attack which resulted in the 
death of Jaisnkh. It was objected, both here and in the Sessions 
Court, that the Sessions Judge had no power to add the charge 
under s. 323 ; and it is further argued that even if he had such 
power, he had no power to try such a charge* The first objection 
is met by the Government Pleader by referring to s. *226, Criminal 
Procedure Cade, under which section be argues the Sessions 
Judge would be empowered to add such a charge. I very much 
doubt whether, under the circumstances, the Judge had power to 
add this charge under s. 323. In this case the prisoners were not 
committed without a charge,^’ for they were sent up on a charge 
on which they have been actually convicted. Nor can it be said 
that the charge was an imperfect” charge, for it disclosed a 
separate offence. Nor yet is it an - erroneous” charge, for the 
evidence shows that the offence, as charged, ms established. I 
therefore consider 4hat this case does not come within the terms of 
s. 226 of the Oriminal Procedure Oode, and I consider that the 
adding of this charge was an irregularity in the proceedings. I 
do not think that it is covered by ss. 236 and 237 of the same 
Code. Those sections apply to a different state of things entirely. 
As to the second point taken in argument, I am of opinion that 
the Sessions Judge had power^ under s. 28 of the Criminal Pro- 
cedure Oode, to try the charge, supposing he had power to add it. 
This section is a general section, which, subject to the other provi- 
sions of the Oode, gives power to the High Court and the Court 
of Session to try any offence under the Indian Penal Oode ; and 
it also enacts that any offence under the Indian Phnal Code may 
be tried by any other Court by which such offence is shown in 
the eighth column of the second schedule io be triable.” The pro- 
vision as to the other Courts does not cut down or limit the juris- 
diction of the High Court or the Court of Session. Now, if it 
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could be shown to mo that the action of tho Si'ssiona Jud^o had 
caused a failure of justice and had projudiood tho aocniacd in their 
dofenco, I should without hesitation sot aside so much of tho pro- 
ooodings as related to the ohar^fo under s. 323. That a party 
might in some oases ho so prejudiced is quite oloar ; but in this 
particular case tho Sessions. Judge was addressed by tho gontloinan 
who appeared for tho prisoners, and he heard all tho objections 
raised, and if the pleader had so desired, ho might have (uilled 
fresh witnesses as to this charge. This being so, 1 do not think 
that the objections now urged are of suffieient weight, and I con- 
sider that the provisions of s. 537 of the Code meet tho case. As 
to the merits, I am of opinion that there is ample ovidenoo to sup- 
port the findiftgs, and 1 do not see how tho Judge could have come 
to any other oonolusion than that the men were guilty. Tho 
appeals are dismissed. 

Appeals dismissed. 

^ 

CRIMINAL REVISIONAL. 

Before Sir John Edge, Kt, Wef Juetm^ and 3fr» Jmda Sirtdghl 
In the Mattke of tub Pbtoidn of xm EA JAII of KANTIT. 
Witnemfor defence^ i^e/usal hg Magistrate to summon wtinem under Criminal 

eedure CWe, 216 — summoned bg Sessions Court^Pimmr of Bessmm 
* Judge to summon witness --^Crminal Proudure Code^ 640* 

tJpoE fcbe committal of certaia person« for trial before tho Sc^siona Court 
for offeuceB under the Penal Code, each of tho priaonerB, under b* 211 of the CrI* 
minal Procedure Code, gave in a written list of the persons whom ho wished to be 
summoned to give evidence at the trial. On each of those lists, tho Jiame of 
a particular person was entered, who objected under s. 216 to being Bummonod, 
on the ground that the summons was desired for vexatious purposes only, and 
that there were uo reasonable grounds for believing that any evidence he could 
give would be material. Upon this objection, the committing Magistrate passod 
an order req,uiring the prisoners to satisfy him that there were rcaKonabIc grountla 
for believing that the ohjeotor^s evidence was material, and, having heard argumenls 
on both sides, passed an order refusing to issue the summons* Tho only ground 
stated by the Magistrate for this order t»as that ho thought tho roasons asHigned 
for tho applicatiouto have tho objector summoned were iimufftcicnt. Bubnequont 
to tlio order, and before the trial in the Bosilons Court had begun, tho BosHiouH 
Judge, upon an application fled on behalf of tho priBuners, passed an order tUreet- 
ing that tho objector should bo summoned to give evidence* The order asBigned 
no reasons, and was passed In the absence of tho objector or of any person repro* 
senting him, and without notice to show oauso being issued to him. The objector 
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%plied to the HigTi Court for revision of the order on the grosnd that the Sts- 
siOBS Judge had no jurisdiction to make it. 

Hdd that when a Magistrate refuses, under s. 216 of the Criminal Procedure 
Code, to summon a witness included in the list of the accused, he must record his 
ffeasons for such refusal, aud such reasons must show that the evidence of such 
witness is not material; that the ground stated bj the Magistrate, uir,, that the 
Teasona assigned for the application to have the objector summoned were insufficient, 
4id not show that the evidence was not material ; that the Sessions Judge had 
Jurisdiction to make the order complained of • aud that, even if he had not, it 
would not under the circumstances be desirable to interfere with his order in 
revision. 

Per STUAToaT, J,, that s. 540 is not the only provision of the Criminal Pro- 
cedure Code which confers on a Sessions Judge powers of the kind exercised by 
him in this case. Under s. 291, though the summoning of witnesses by an accused 
through the medium of the Sessions Judge is not a matter of right, yet the Judge 
has an inherent power, if he thinks proper to exercise it, to sanction the summon- 
ing of other witnesses than those named in the list delivered to the committing 
Magistrate. 

This was aa application for revision of an order passed by 
Mr* W. Martin, Sessions Judge of Mirzapur, on the 11th Septem- 
b-er, 1886, directing the Deputy Magistrate to summon the appli- 
cant, the Bajah of Kantit, as a witness in a case committed for trial 
before the Sessions Judge. 

The applicant stated in his application as follows 

1, That on the 24th August^ 1886j certain persons, Lalla 
8ingh, Sheo Singh, and otHers, were committed by the Deputy 
Magistrate of Mirzapur for trial by the Court of Session upon 
charges under ss. 147, 436, and ^ of the Penal Code. 

^‘2* That under s. 211 of the Criminal Procedure Code, the 
said Lalla Singh and Sheo Singh each gave in a written list of 
the persons whom they wished to be summoned to give evidence 
at tbe trial, and that . on each of the said lists the name of your 
petitioner w^as entered. 

That on the 24th August, 1886, a petition was filed in 
the Court of the Deputy Magistrate on behalf of your petitioner, 
under s. 216 of the Criminal Procedure Code, objecting to the 
summoning of your petitioner on the ground that his name had 
been entered in the said lists for vexatious purposes only, and that 
there were no reasonable grounds for believing that any evidence 
he could give would be material. 

93 
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isse '“'4 Thai (HI ilio ftamrt OiUt^ tho DaptUy Magistnit.« passod an 

ordor, iv(|niri»g llio snKl Lallu and Slim) Sinj^h to satisfy 

TKKnt'Tiiis him ilml. ilioi'o woro reasoiiablo I'roundfl for hetiavinn that your 
^thk IUjah pcl.ilionor'a ovidouco was malarial, and on tho 25th August,, hav- 
01? Kansit. nrgmiieiib on both aides, passed an order refusing to 

sunimou your potiiionor. 

“5. '.Chat on Iho 2nd Reptoinbor, an application was filed on 
behalf of Uio said Lallu Ringh and Shoo Ringh in the Court of tho 
Sessions . lodge of Mirzapur, praying that your petitioner might ho 
‘ summoned to give ovidenoe for the dafetioe,’ and stating generally 
that his evidenoo was ‘ important,’ but setting forth no grounds 
for tbo belief that it was material. 

“6. 'riiat on the lUh September the Sessions Judge passed 
an order, directing that a copy of the application should ‘ bo sent 
• to the Criminal Court in order to summon Rajah Blmpondra Balia- 

dnr Singh as a witness,’ and in pursuance of this ordor a summons 
has been served upon your petitioner by the Deputy Magistrate. 

‘*7. Thai: the above-mentioned order of the Sessions Judge 
assigns no reason for reversing the decision of tlio Deputy Magis- 
trate, and was passed in the abaonoe of your petitioner, and of any 
’ person representing him, and w'ithout any notice being issued to 

him, or other opportunity afforded to him of showing cause against 
the passing of such order, 

“8. That the (rial in the Court of Session has not yet began, 
and the 2l8t September, 1886, is fixed for its oommenoement, 

, “ d. That under the circumstances above set forth, your peti- 

tioner humbly submits that the Sessions Judge had no jurisdiction 
to make the above-raentiouod order of the 11th Soptombor, 1886, 

“10. That for the reasons contained in the aflSdavits hereto 
annexed, your petitioner believes that the inclusion of his name 
among the witnesses desired to bo summoned is purely vexatious, 
- and tliat no evidonoo which be could give would bo material to 
the case, 

“11. Your petitioner therefore prays that this Hon’blo Court 
may be pleased to sot aside the Sessions Judge’s order of the llth 
September, 1886, and to exempt him from appearing under the 
summons issued in pnrsnance thereof,” 
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Mr.. J, Straclwj^ for the petitioner. 

Edge, 0. J.-— lam of. opinion that this applicatio!i must ba dis- 
missed. I am not satisfied that -the Sessions Judge ■ did. not act 
within his powers in passing the order ha did. Under s. 216 of the 
Criminal Procedure Code, a Magistrate is not entitled to rec|i.iire 
an accused to satisfy him, the Magistrate, that there, are reason- 
able grounds for believing that the evidence of a witness, whom 
the accused desires to be summoned and be included in the list, is 
material, unless the Magistrates think that such witness is incliid- 
ed in the list for the purpose of vexation or delay, or of defeating 
the ends of justice.’^ When ,a Magistrate does refuse under this 
section to summon a witness included in the list of the accused, he 
must record his reasons for such refusal, and such reasons must 
show that the evidence of such witness is not material. The 
only ground stated by the Magistrate for refusing to summon the 
witness appears, from the unoeHifiod copy of the Magistrate’s order 
before mo, to be that he thought the reasons assigned for the appli- 
cation to have the Rajah summoned as one of the defendant’s wit- 
nesses wore insufficient. This does not show ’that the Rajah’s evi- 
dence w^s not material Even if I thought the Sessions Judge 
had not jurisdiction to make the order complained of, wdiich I do 
not, I should not interfere in tins case. I think it desirable that 
it should be generally understood that these objections to appearing 
to give evidence in a Oriiniual Court cannot be entertained. It is 
the duty— and it should be a cheerful duty— of every one to attend 
a Court of Justice when summoued to give eyidence as a witness, 
particularly on behalf of an accused. 

SmAXGHT, J.— I am of the same opinion. It appears that the 
Sessions Judge, having to try certain persons committed by the 
M strate, and having been satisfied that the Rajah of Kantit was 
a material witness for the defence, ordered the Magistrate to sum- 
mon him as a witness, and ^ issued to that distin- 

guished personage* I think the order of the J udgo was right. Tho 
suggestion of the fearned counsel for the appiicanf, that s. 540 
alone confers powers on a Sessions Judge, appears to me an iricor- 
yect oontontion, and I am not prepared to adopt it for to lay down 
any-fluch rule might laad.to great ioconvemenee.and possible iojus- 

tioe to accused persons, . R clear to my mmd, under s. 291 of die 
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Criminal Procoduro Oode^ fchal tliongh witnesses 

by an acciiHod tbroiigh febe modinm of the SossietiH dialge is not, a 
matter of right;>’* yet that the Judge has an inherent power^ if 
ho thinks proper to CA'oroiso it^ to sanction the snmntoning of other 
witnossoB than those named in the list delivered to the committing 
Magistrate, It is impoBsible fc>r me to say, ttpon the affidavits 
before mo, that the Rajah will not be a material witness to tho 
defendant’s case, and though it may be diataatoful and unpleasant 
to him to appot\r as a witness in a Criminal Court, it k his diity^ 
as one of Her Majesty’s subjects, living under tho protection of tho 
law, to obey that law, and attend before the Judge in obedianeo 
to the summons, I have no doubt the Judge will make every 
arrangement to make such attendance as convenient and unobjee- 
tionabk as is possible and consistent with the interests of tho accused* 
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, Before Sir Jvhn Edge^ EL^ OhUf md Mr, ju$tk@ BiruighL ^ 

QUEEMMPEESSy, ISHEI 

Criminal Procedure Code^ s, lof 1872 (Evidmee Aci).^ m. SS» 1$T^ 

Witness, ihrmtening-^ Du fg of Magisi^a 100 

In 1874:, fire out ol six pera oris who wore name(r ria living commifcfccclBi 
murder were arrested and after inq.uiry before a ‘Magistrate wore tried before 
the Court of Session and convicted* At the time of the inquiry before tl» Magf»^ 
trate, the sixth accused person absconded, as was recorded by the Mftgistrato, lr» 
their examination before that officer, the witnesses deposed to tho absconder 
having been on© of the participators in the crime charged against the prisonore- 
then under trial. In the Sessions Court the Judge did not record that tho sixth 
accused person had absconded, and the evidence was recorded against tho prisonerfj 
then under trial only. In 1886 the absconder was apprehend ed and tried before 
the Court of Session upon the charge of murder. At that time most of the 
former witnesses were dead, and the Sessions Judge, rofowiag to s. 88 of tho 
Evidence Act, admitted in evidence against the prisoner tho depositions given ia 
1874 before both tho Magistrate and the Sessions Court, Ho also admitted tht 
deposition of a surviving witness which had been gl Ten in 1874 before m Sossiona 
Court. This witness now also gave evidenee against the prisoner. 

Beld that the depositions wore not admissible in oridonco under s. SS of the* 
Evidence Act, the prisoner not having beon a party to the former procoodingt 
arid not having then had an opportunityiff croSft-examtning tho witneasesv 
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Beld, howoror, that, under the circumstances, the depositions glten in 1874 
hotore the committing Magistrate, though not those given in the Court of Session, 
were admissible in evidence under s. 612 of the Criminal Procedure Code. ’ 

Per Sthaiqht, J., that, tinder the special circumstances, the deposition taken 
in 1874 of the surviving witness was admissible under a. 167 of the Evidence Act 
as oorroboration of her evidence given at the trial of the prisoner. 

In cross-examination before the Court of Session, a witness stated that, when 
she was before the committing Magistrate,, that ofScer, addressing her, said:— 
*« liecollcct, or I will send you into custody.’^ 

Jffdd that if the MagiHrate did so address the witness, he exceeded his duty. 

This was an appeal from an order of Mr. J. 0. Leupolt, Ses- 
sions Judge of the Bijnor-Budaun Division; dated the 18th August, 
1886, convicting the appellant of murder and sentencing him to 
death. • 

The facts of the case appeared to be as follows 

• On the 19th March, 1874, one Fakir Chand was murdered at 
Qohta, in the Budaun district, and six persons, named Pahlad 
Singh, Ishri Singh, Moti Singh, Umrao Singh, Fauji Singh, and 
Mansukh, were accused of the offence. Of these, alhexcepi Ishri 
Singh, who had absconded, were arrested and, after an inquiry 
by the Magistrate of the District, were committed for trial by the 
Court of Session by which they were convicted. Among the wit- 
nesses examined both before the committing Magistrate and the 
Court of Session were Muaammat Durga, Musammat Chittan 
Bbera, Imami, and Kanhai Lai, and before the committing Ma- 
gistrate Dr. Euttledge, Civil Surgeon. The deposition of the 
last named was dated the 2nd April, 1874, and he deposed' to 
having examined the dead body of Fakir Chand and to the in- 
juries which he found thereon. The deposition of Musammat 
Durga before the Court of Session was dated the 29th April, 1874. 
The depositions of Musammat Chittan, Shera, Imami, and Ean- 
hai Lai before the committing Magistrate, who examined each of 
them on three different occasions, were dated in March, 1874, and 
before the Court of Session the 29th April, 1874. Musammat 

• Durga and Musammat Chittan deposed to' Ishri Singh having 
taken part in the murder with Pahlad Singh, Moti Singh, Umrao 
Singh, Fauji Singh, and Mansukh. Shera deposed to seeing 
Fahlad Singh, Moti Singh, Umrao Singh, Mansukh, and a man 
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1888 wlioso namo ho did not know, but whom ho cotdd ulontiry, otrik- 
Qdebn- “g Ohand. Imami doposod. to hiivo soon twii mon, wlmo 

EMouuas faces wore covered with cloth, ninninf? away in an oantorly diroc.- 

WKiSiKsn, tion from tho placo where Fakir Ohand had fnllon down, and a 
little way behind them Umrao Singh also running in tlio .sanio 
direction, and to have also seen Moti Singh, Fanji, and Munsnkh 
running from the same placo in a westerly diroction. Kanhui Lnl, 
son of Fakir Ohand, deposed to have arrived on tho spot while hia 
father was still alive, but inaonsiblo, and to luvvo hoard at that 
time from Ohittan ami Shera that Pahlad Singh, I^hri Singh, Moti 
Singh, XJmrao Singh, Fanji Singh, and Mansukh were the mar** 
derers. 

In May, 1886, the appellant was prodneed before the Magit-, 
trate of the District, and was subsequently committed for trial by 
the Court of Session for the murder of Fakir Ohand. He denied , 
that ho was the Ishri Singh who had been accused of being* 
concerned in that offence. 

The Sessions Judge, roferring to s. 33 of the Evidence Act (t 
of 1872), admitt<3d in evidence against the appellant the deposi* 
tions menuonod above of Ohittan, Shera, Imami, and Kanhai Lai, 
wdio were all dead. He also admitted in evidence, with reforonce 
to the same section, the deposition of Dr. Enttledgo numticned 
above. He also admitted in evidence the deposition orMunammai 
Durga before the Court of Session in April, 1874, apparontly in 
order to corroborate her testimony against tho appellant; in this 
case. He convicted the appellant and sentenced him to death. 

^ The appellant was not represented. 

The O^g, Public Prosecutor (Mr. A. Siracheg), for the Crown. 

Edoe, 0. J.— In this case I am of opinion that on the ovidonco 
of Musammat Durga and that contained in tho dopoBitioii of Mu- “ 
sammat Ohittan taken before the Magistrate, there cati bo no 
doubt that one Isbri Singh took part in tho murder of Fakir 
Chaud, deceased. I have also no doubt on tluj evidemeo that tho 
Ishri Singh who took part in the murder of Fakir Ohand h tho 4 
prisoner who has now boon convicted, 

, Besides Musammat Durga, ■ Lai _ Singh, who says ho know 
him for 20 years, Sita Ram, Ji/nr, who knew him for 12 or 13 
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years, Ganga Brahman, who says he taught him feticing-all 
speak to his identity. This is enough to say in reference to the 
appeal of the prisoner, which is dismissed and the conviction 
affirmed. As regards the sentence, considering the time that has 
elapsed, I think the ends of justice will be sufficiently met by 

reducing the sentence to one of transportation for life. 

I have a few words to add regarding the proceedings and the 
evidence admitted in the case. It is said by Mnsammat Durga 
that the Magistrate, addressing her, said : — “Recollect, or else 
I will send you into custody.” Her statement in this respect 
may be true or false. If the Magistrate did speak to the Musam- 
mat in this manner, he exceeded his duty. It is the duty of a 
Magistrate to protect a witness from coercion of that kind. 

With regard to the depositions "of the witnesses who were 
examined before the Magistrate in 1874, and who were proved 
to have died, I am clearly of opinion that these depositions were 
not adini.ssible under s. 33 of the Evidence Act. In order to be 
ndmissihlo under that section, the proceedings in which the same 
evidence was given must have been between the parties or their 
representatives in interest, and the person against whom such 
depositions could be heard must have had an opportuuity of cross- 
exanaining the witnesses. 

Now (he accused was not present when the evidence was given, 
nor was he a party to that proceeding. Does s. 512 of the Crimi- 
nal Procednro Code make it admissible ? The evidence of Mu- 
sammat Ohittan did come within the terms of the section, because 
wo find it recorded hy the Magistrate that the accused Ishri Singh 
was an absconder, and the Magistrate did record the depositions 
of the witnesses, and he was a Magistrate who was competent to 
try or commit for trial snch absconder, if he had been present, 
for the offence complained of; and consequently, in my opinion, 
the deposition of Musaramat Chittan before the Magistrate came 
within the terms of s. 512, and was admissible against the accused. 
As to the evidence given at the time before the Judge, that evi- 
dence was not taken as evidence against 4he absconder.# It was 
recorded against the persons then being tried. Excluding, there- 
fore, this inadmissible evidence, there is, as I have already point- 
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ed out, amplo ovidonoo that tlie prisoner was one of those who 
took part in the murder of Fakir Ohand in 1874. 

Straight, J- — ■! am anxious to state tho facts in this caso 
which lead me to tlio same oonolusion as the loavnod Uhiol Justice. 


On the 19th March, 1874, one Fakir Chand was uudoubicdly 
murdered by some persons, and shortly aftor tho mnrdor, tho parties 
who were named as tho perpetrators wore six individuals, naimdy— 
(1) Paiilad Singh, (2) Ishri Singh, (3) Moti Singh, (4) Umrao 
Singh, (5) Fauji Singh, (0) Mansukh Chamar. Five of these porson.s, 
namely. Nos. (1), (3), (4 , (5), and (6), wore at onco arrested, and 
taken before the Slagistrate who held the inquiiy, and on tho 2nd 
April, 1874, these were all committed for trial to tho Sessions Court. 
Nos. (1), (3), (4), and (6), were subsequently convicted and hanged, 
while Fauji escaped with a sentence of transportation for lifo. At tho 
time of the inquiry before the Magistrate, tho person named ns 
Ishri Singh absconded, as was then proved, and through tho proceed- 
ings in that officer’s Court, he was distinctly mentioned as one of 
tho participators in tho crime charged against tho others, and the 
statements of the witnesses to that effect were, as tho doporitions 
show, fully recorded. 1 therefore do not think it will be placdng a 
strained interpretation on the language of s. 512 of the prosont 
Criminal Procedure Code, read in conjunction with s. 327 of the 
old Act, to hold that, g’ad , Ishri Singh, those depositions were re- 
corded for the purposes and within the meaning of that provision 
of the law, and were admissible at the trial out of wliich tho appeal 
before us arises. , I quite agree with tho learned Chief Justice, 
however, in the limitation he* would impose, by which ho would 
exclude the evidence given in the sessions trial of 1874, as imdor 
the circumstances being inadmissible in the present case, though 
I am by no means prepared to say that such a limitation would 
invariably apply. It is clear that the Judge, from whoso decision 
the appeal before ns is preferred, was in error in receiving tho 
depositions taken in the former proceedings under s. S.'l of tho 
Evidence Act as proof on the trial held by him, and ho (uthor did 
not carefully road the seetiofi in conjunction with tho pro- 
visos, or, if he did, he failed to understand its moaning. Tho 
appellant was no party to the former proceedings, and ho had no 
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opporivuiity of cross-examining the witnesses, whi ch circumstances lase 

nnnoved (ho ease from the operation of s. 33. But, as I Lave " 

said, B. 512 of the present Criminal Procedure Code, taken in i^^p^Esss 
conjunction with s. 327 of the old law, meets the difficulty, and ishei'singh. 
at least made the dopositiou of Musammat Ohittan evidence at 
the trial 1 also think that, under the special circumstances, the, 
deposition of Musammat Durga, taken in 1874, was admissible, in 
advorieuco to the terms of s< 157 of the Evidence Act. I agree 
with ilic Chief Justice that there was good evidence before the 
Judgo to show, first, that Ishri Singh was one of the persons who 
took part in the violence that led to the death of Fakir Ohand, 
and secondly, that the appellant is that Ishri Singh. I concur 
thorefore in dismissing his appeal, as also in the mitigation of the 
sentence to one of transportation for life,. I can only add that if the 
statement of the girl Durga in the Court; below, in cross-examina- 
tion, as to the action of the committing Magistrate, is correct, the 
conduct of that officer was not only most improper, hut absolutely 
illegal, and a repetition of it will involve very serious conse- 
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Before Mr. Justice Straight. 



<1UEBN-EMPKESS t), YUSUff KHAN. 



XF oflBSS (A.- 'll'. F. flne? Ondk Mu-nicimliim ^cO> *5.69, 71 — Munii^al 
Tu\m--!i*fnnpmmt of ruU8-^Prosecutions---N,AV, P. Governmeiii JSotiJlcation 
No, 805, Med the Zrd Nomtibetf 1809— F/, legalitf/ of. 

Municipal Boards and Magistrates should see that betore prosecutions are 
Instituted under tlio Municipal rules, care is taken that the requirements of s, 69 
ol Act XV of 1883 (N.AV. P. and Oadh Municipalities Act) are satisfied. 

A District Magistrate, who was also Chairman of a Municipal Board, having 
Hiformatloa that a certain person had evaded the payment of octroi duty, directed 
bis pro.^C!Cutiou for breach of Miin,icipal rules. The Magistrate in thus causing 
liruccedingB to he iakon, acted wholly of his own motion and authority. The accused 
was tried and convicted under Rule 0, Government P. Notification No. 8G5, 

dated the Srd November, 18G9, road with s. 45 of Act XV of 1873 (N.AY. P. and 
Oudh Mniiicipalitios .Act), This rule provided that any person evading or abetting 
tluMwaslau of ilm octroi duties specified in a schedule, should he deemed to 
liaff commilifHi an tnfringomont of a bye-iaW. It purported to have been made 
iiiulor % 12 of Act VI of 1863 (Municipal Improvements Act, N.-m P.), 
wUioli iuU!wri?.od the making of ^rulcs as to the persona by whom^ and the maimer 
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to wliich «y«montoltam under tWe Aot stall bo oouflmed. and for tte 
collection of such taxes.” 

ih.at sssumlng the rule to have boon loKalty made .nulcr a. 12 of Art 
VI of 1868 , which was not clear, and that It was saved by s. 2 of Act \V of H, . , 
H would declared In a. 71 of Act SV of 1883 (N.-W. P. and Oudh Mun.cpalt- 
tics Act) continue in force until repealed by new rules made under h« di last- 
mentioned Act. and be deemed to bavo been made under time Act, and Uh opera- 
tion was therefore' subject to the provisions of liv.t Act, ami amnn? thorn U, s. 1., 
which made it a condition precedent to tho Institution of a prosecution nKaumt the 
petitioner, that there should be a complaint of tho Municipal Board or of some 

person authorized by the Board in that behalfi 

Bdd that the position of the Magistrate of the Diatrtot in ommection with 
S. 69 was neither belter nor worse than that of any otlter memher of tho Board 
and unless he had been duly authorized hy tho Board as a Board, ho had no more 
locus standi to cause a prosecution to be instituted personally than any other 
individual member ^and the words of s. 69 being mandatory, and the peUtioaer 

having from the outset urged this ohjootion to the legality of tho proceedings, ta 
was entitled to the benefit of it now, and tlie conviotion was illegal and must bo 

Bet aside. 

This waa an application for revision of an ordor of Mr. J. Clarke, 
Deputy Magistrate, Bnlandsltalir, dated tho '2nd April, 1885, and 
of tho order of Mr. H. G. Pear.ae, Sessions Jiulgo of Meorut. datod 
the 12th May, 1886, affirming the Deputy Magistrate’s order. 


It appeared that Mr. Addis, Magistrate of tho Bulandshiihr Dis- 
trict, having, as Chairman of the Municipal Board of Bulamishahr, 
received information from one Oliiutaman that the applicant, Yusuf 
Khan, had evaded tho payment of octroi duty on certain cloth »t 
‘ Dulandshahr,’ directed the Tahsildar to report in the mattot. On 
receiving the TahsUdar’s report, the Magistrate made the following 
order : I think that the case against Yusuf Khan should bo 

investigated criminally for breach of Municipal law. It Ls ohvioir.sly 
unfitting that 1 should conduct the inquiry myself, as I am Cliiur- 
mau of the Board. I therefore make over tho case to Mr. Clurko, 
Deputy Magistrate.” 

The Ileputy Magistrate accordingly tried Yusuf Khan for 
evading the payment of octroi duty, under a rule made by tlio 
Lieutenant-Governor of the Korth-Wostern Province's under s. 12 
of Act Y1 of 1868— (Rule 6, Government N.-W. P. Notiftoalion 
No. 865, dated the 3rd November, 1869), road with s. 4.% Act XV 
e£ 1873, and convicted and puaished him with a fine of Ha. 50. 
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That rule runs as follows -“Any person evading or ahetting the 
evasion of the octroi duties imposed in the schedule, shall be deemed 
to have committed an infringement of a bye-law.” 

Yusuf Khan having applied to the Sessions Judge of Meerut for 
revision of the order of the Deputy Magistrate, the Sessions Judge 
rejected the application, but modified the' conviction so as to make 
it one under the rule quoted, read with s. 71 of Act XT of 1883. 
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It was contended before the Sessions Judge that the Deputy 
Magistrate acted contrary to law in taking cognizance of the ofienoe, 
as there had been no complaint by the Municipal Eioard or any 
person authorized by the Board in that behalf as required by s. 69 
of Act XY of 1883. As to this contention the Sessions Judo-e 

* O 

observed as follows:— 

the absepoe of any definite rule as to wbo is to be consi- 
dered a ^ person authorized by the Board ’ under s. 69 of Act XV 
o£il883, this Court oonsiders that ou every assumption of common 
sense the President must be considered such a person. The alters* 
liative would be the deadlock of every minor prosecution for 
breaches 6f Municipal rules, standing over it might be for a month 
till the meeting of the Board for a solemn consideration and sanq-. 
tion by the whole collective wisdom.” 

Mr, G. T* SpanUe^ for the applicant, contended that tlie rule, 
with reference do which the applicant had been convicted, was not 
legally made under s. 12 of Act VI of 1868, that section only author- 
izing the Lieutenant-Governor to maker rules as to the persons by 
whom, and the manner in which, any assessment of taxes should be 
confirmed, and for the collection of such taxes, and the rule in ques^ 
tion was not snob a rule ; and being illegal that it was not saved by 
Act XV of 1873, s, 2. It was also contended that the Deputy 
Magistrate had no jurisdiction, as no complaint had been preferred 

by the Municipal Board or any person antliorised by it in that 

behalf, within the meaning of s. 69 of Ack^V of 1883. 

The Offg.'Pablio Prosecutor (Mr. A. Stracliey), for the Crown, 
contended that the rule under which the applicant had been 
convicted might reasonably bo considered a rule relating to the 
collection of taxes, within the meaning of s, 12 of Act VI of 1868. 
Even if it could not bo so coastrped, and was consequently invalid in 
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its inception, a. 2 of Act XV of 1873, conBrniea ainl all. 

rules whatovor llierotol'oro made aad approved by llio Local tiovorn- 
meut, irrospoctivo of tbeir validity or otherwise, under Act V 1 of 
18(58. The rulo must thoroforp bo regarded as thcnceforih a rulo 
“inado under the Nortli-Wcstorii Provinces and Oudh lllnnici- 
palities Act of 1873,” within tho moaning of a. 71 of Act XV of 
1883, and consotpioutly must bo doomed to have been made under 
itbo lattor Act, and to continue in force until repealed by new rules 
made thcroundor. Tho conviction was thoroforo good under a, (i t 
of Act XV of 1883. Upon the question of jurisdiction, bo .suhmiltod 
that tho objection should ho treated upon the same principle a.a 
objections on the ground bf a dofeotive sanction to prosecute, and 
that tlio conviction should not bo sot aside, unloss it could bo shown 
.that there had beon a failure of justice. • ' 

StratohIj, J.— Assuming the rule, in advorlenoo to which Ihe 
conviction of tho petitioner was had, to have boon legally made 
under 8. 12'of,Aot VI of 1868, which is far from clear, and that 
if •ft'as saved by -Act XV of 187S, St 'would, as declared Sa s.’H of 
Act XV of 1883, continue in force until repealed by new rule# 
made under sneb last-mentioned Act, and bo deenu'd to bavo been 
mado^undor that Act. Its operation was thoroforo, in my opinion, 
subject to tho provisions of Act XV of 1883 ; and among them, W 
that contained in s. 60, which made it a condition procodont to tho 
institution of a prosecution against tho petitioner, that there should 
be a complaint of tho Municipal Board or of some person authoriiscd 
by the Board in that behalf. It is not protended or snggesk'd that 
tho Magistrate of the Biatriot acted othpr than entirely of his own 
motion and authority in causing proceedings to ho taken nguiust 
the petitioner, which he lied no right to do ; and, for aught that 
appears to the contrary, every other momhor of tho Board novor ho 
much as heard that a prosecution was to be instituted, Tho words of 
s. 69 are mandatory, and as the petitioner from l.ho out.sot urged thif! 
objection to tho legality of tho proceedings, I think ho is entitled to 
the benefit of it now. The position of the Magistrate of the Dis- 
trict in connection with tho terms of s, 69 was neithor hotter' nor 
worse than that of any other member of the Board, ami uulcsa ho 
bad been duly authoriKod by the Board as a Board, ho had no morn 
sfmidi” to cause a prosecution to bo instituted personally th«p 



Q0bbn« 




